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Executi ve Summary

"We already have termlimts; they're called elections.
So why don't we just throw the bunms out?" |Instead, voters
sinmul taneously cast their ballots for senior incunbents and
for termlimts. They do so for two primary reasons: senior-
ity clout and barriers to entry. No district wants to uni-
| aterally cede the power it has, and there may be no viable
alternative on the ballot. Al districts have to collective-
|y agree to turn out their senior incunbents to solve the col-
| ective problem of unrepresentative |egislators.

Termlimts further inportant values of denocratic
equality and freedom Termlimts reduce inequalities in
| egi sl ative power across districts and over tine. More
important, termlimts make denocratic choice far freer
Termlimts solve a collective action problem and | essen the
seniority penalty that makes it difficult for districts to
oust ideologically unsatisfactory incunbents. And terml|im
its reduce barriers to entry that discourage chall engers and
thus imt ballot options. Any furthering of those val ues
furthers core denocratic objectives.

Termlimts are particularly vital at a tinme when 99
percent of congressional incunbents who have spent nore than
six years in office are reel ected.

The argunents against termlimts, while not illogical,
turn out to be so weak in fact or mxed in theory that none
can rebut the strong argunent that termlimts will enhance

the ability of electorates to have their views represented
by their elected officials.

Ei ner El hauge is a professor of |law at Harvard Law School
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Two voters are going into the polling booth. One
turns to the other and says, "Do you think |egislators

should get termIlimts?" The other says, "Nah, | think
they should get life without parole.” The preval ence of
such jokes is at once illumnating and puzzling. They

show sone of the rage and contenpt for career politicians
that fuel termlimts. But the puzzlenent is: \Were does
all this rage and contenpt go in general elections? The
true punch line, one mght say, is that the two voters
then went into the polling booth and voted for all the
seni or incunbents who would be ousted by termlimts. Wy
do the sane voters who vote for termlimts also routinely
vote to return senior incunbents to office? Wy don't
they vote the buns out?

The question is both enpirical and normative.
Empirically, we are interested in know ng just why voters
behave differently when voting for |egislators than they
do when voting for termlimts. Normati vely, the question
is whether we can justify termlimts when voters could
vote the bums out. The two questions are not necessarily
the sane. If, for exanple, voters are registering incon-
sistent votes because they fail to rationally connect
their vote for termlimts with the ouster of senior
i ncunbents, that would explain why their behavior is dif-
ferent, but it would not justify termlimts when the |ess
restrictive alternative of voting incunbents out is avail-
able. To answer the question fully, then, we nust identi-
fy precisely what it is that termlimts acconplish that
could not be furthered in a general election.

We nust, in short, put aside a whole host of comonly
cited reasons for termlimts: that career politicians are
corrupt, inconpetent, unprincipled, cynical, out of touch,
captured by staff and interest groups, or sinply not doing
what the electorate wants. Those are all excellent rea-
sons to oust incunbents. But the problemwth themis
that they are equally excellent reasons to oust incunbents
in general elections. They thus cannot explain why we
need termlimts.

Putting such reasons aside will strike many as coun-
terintuitive because they are the reasons voters actually
give when they are asked why they favor termlimts. But
one nust here distinguish between synptons and the under-
lying disease. Sick people conplain about synptons even
t hough the disease is what they want cured. |If you ask a
patient with appendicitis why he has gone to see the doc-
tor, he is likely to answer that it is because his belly
hurts. But the belly pain is not the root problens; the
appendicitis is. The sane is true of termlimts. Wat
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peopl e notice--and justifiably conplain about--are the sub-
stantive failings of their actual representatives. But,
as we will see, those substantive failings are just synp-
tons of an underlying disease in the electoral process.
Peopl e may not understand the underlying electoral disease
any better than they understand conpl ex nedical diseases.
But the underlying el ectoral disease nonethel ess expl ains
why voters vote for incunbents they want term |imted.

The fact that people may not clearly articulate the funda-
ment al causes of their objections to the current system
(though it is surprising how close they often cone) is no
nmore reason to deny themtermlimts than it would be to
prescri be nothing but painkillers for those who have
appendicitis but conplain only of belly pain.

So what are the fundanental causes that not only
explain why voters vote both for incunbents and for term
[imts but also justify inposing termlimts rather than
relegating voters to the renmedy of just voting the buns
out? That discussion follows next.* As we wll see, those
fundanment al causes not only explain why voters m ght
simul taneously vote for incunbents and termlimts but
al so show that termlimts are fundanentally pro-deno-
cratic.

The Fundanental Reason for Term Linmts

Reducing Interdistrict Inequalities in Leqgislative Power

Reducing inequalities in the distribution of |egisla-
tive power is not just a denocratically desirable goal; to
sone extent, it is also a constitutionally required one.
The sem nal cases of Baker v. Carr? and Reynolds v. Sins®
established a constitutionally enforceable norm of equality
in the distribution of legislative power. Before then
the popul ations of legislative districts varied w dely.

As a result, the sanme nunber of persons m ght have only
one legislator if they lived in a populous district or
multiple legislators if they lived in a | ess popul ous dis-
trict. Legislative power per person was thus unequally
distributed. The U S. Suprene Court found such unequa
distributions of |egislative power objectionable enough to
warrant requiring that all legislative districts be equal

i n popul ation.

Wthout termlimts, a simlar problemexists. True,
each voting district has the sane popul ation (except for
U S. Senate elections), but some districts have highly
seni or incunbents who w el d enornous power, while others
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have junior legislators with very little power. Thus,
wthout termlimts, simlarly sized popul ati ons have sig-
nificantly unequal |evels of |egislative power. Legi s-

| ati ve power per person renains unequally distributed.

Termlimts reduce the unequal distribution of |eg-
islative power in tw ways. First, termlimts reduce the
possible difference in seniority. For exanple, under
California's legislative termlimts, which limt state
senators to two four-year terns and nenbers of the state
assenbly to three two-year terns, a district with a new
coner can have at nost a four-year disadvantage. That is
a far smaller gap than prevailed before termlimts.
Second, termlimts reduce the period of tine in which any
one district can have a strangl ehold on the positions that
have the nost power. To the extent |egislative power
flows from position rather than from seniority itself,
termlimts cannot reduce the inequality at any given

time--the positions will still exist under termlimts and
sone lucky districts will have them But with termlim
its, the positions will be shared over tine. It is nore
likely that your district will have the speakership somne-

time in your lifetime with termlimts than w thout.

The enpirical evidence is supportive. Not surprising-
ly, senior legislators do have nore clout than junior |eg-
islators.* Wat mght strike sone as surprising is that
this is not because seniority leads to better positions,
like chairing inportant commttees. Length of tenure, not
formal position, is the main source of |egislative influ-
ence. |Indeed, in regression studies that account for both
seniority and position (and thus control for the effect
seniority has on position), formal position has little
effect on a legislator's influence, while seniority has a
significant effect.® That indicates not only that term
limts directly redress the major source of inequality but
al so that the alternative of ceasing to allocate |egisla-
tive positions by seniority would not really address the
problem Senior legislators would still have better con-
tacts, an established pattern of dealing with other |egis-
|ators, and nore famliarity with legislative procedure and
other legislators' preferences. |In any event, since the
enactnent of termlimts in California, positions have
been distributed far nore equally, with junior |egislators
not only rising in position nuch faster but also often
replacing their nore senior colleagues.®

Granted, Baker itself is not entirely free of contro-
versy. But those who nobst strongly defend it are often
t hose nost opposed to termlimts. That, to ny mnd, has
t hings precisely backwards. |If the principle of further-
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ing equality in legislative representation is strong enough
to constitutionally require states to make all districts
the sanme size, then it certainly is at |east a desirable
principle for governnments to choose to further. The point
is not that termlimts are constitutionally required; the
point is that termlimts further the sane denocratic
equality norm enbodied in the constitutional nandate of

one person, one vote.

One m ght object to the Baker anal ogy on the ground
that the districts in that case | acked any political rene-
dy for their plight, whereas districts without termlimts
al ways could preserve their relative |legislative clout by
reelecting their incunbents. But that objection fails on
both enpirical and normative grounds. Not every district
is lucky enough to have a representative who lives as |ong
as Strom Thurnmond. \Whether a district enjoys senior rep-
resentation is often but a happenstance of its representa-
tives' longevity, health, and willingness to stay in the
job. More worrisone, districts do generally try to do
just what this objection suggests--routinely reelect their
I ncunbent s. But that leads to the normative problem it
is unjust to punish voters fromdistricts that do not rou-
tinely retain their incunbents by denying them an equal
share of |egislative power. Indeed, the fact that a |eg-
islative systemw thout termlimts does just that |ies at
the root of a second, even nore serious, problem a col-
| ective action problemthat produces system c inaccuracies
in legislative representation in all districts.

Bef ore we address the second problem we can sinply
state the first answer to the sensible question, Wiy don't
you just vote the bunms out? Voting your bumout is not a
solution when what you want to do is oust the other dis-
tricts' bums. For that you need termlimts, which oust
the other districts' nore senior bunms and thus strongly
increase equality in legislative representation. Such an
increase in equal representation is entirely pro-denocrat-
ic. O course, the appeal of throwi ng the other dis-
tricts' buns out does not always |lie in abstract princi-
ples of equity and denocracy. Districts with highly sen-
ior legislators often inpose externalities on other dis-
tricts by securing the enactnent of provisions the other
districts dislike either on ideological grounds or because
they bear the financial cost. Ending such externalities
is often the highly practical (and entirely justifiable)
goal of voters fromdistricts with nore junior representa-
tives.

It should not have escaped notice that the first rea-
son explains why districts with junior representatives vote
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for termlimts but not why districts with senior repre-
sentatives do. This differential appeal of termlimts is
in fact consistent with the evidence to date: districts
wWith junior representatives do vote nore heavily for term
limts.” Still, the difference is surprisingly small,® and
it raises the question: Wiy do districts with senior rep-
resentatives vote for termlimts at all? Another factor
must also be at work. To understand it, we need to nove
on to the collective action problemthat offers the
strongest argunment for legislative termlimts.

Col | ective Action Probl ens

The Seniority Cout Penalty. A district that ousts
its senior incunbent suffers a loss of relative clout in
the legislature. To avoid that |oss of power, it behooves
i ndi vidual districts to vote to retain their incunbents.
Suppose that Sally Incunbent accurately represents your
district on 80 percent of the issues whereas Joe Newconer
accurately represents your district on 100 percent of the
issues. You maght rationally vote for Sally | ncunbent
because you val ue her extra power on 80 percent of the
i ssues nore than you suffer fromthe | oss of 100 percent
accurate representation. O course, if every district
reelects its incunbent, no district gains in relative
power. But if any individual district ousts its incum
bent, it suffers a huge loss of relative power. Thus, the
collective action problemis that each district individual-
Iy has incentives to do what is in the interests of none
of the districts collectively: continue to reelect incum
bents even if they drift away fromthe views of their
el ectorates.

This analysis applies no matter what issues voters
care about. Suppose that voters seek solely to advance
their conception of the public interest and do not care at
all about procuring pork, constituent services, or other
material benefits for their district. Such voters wll
still prefer a powerful senior |egislator, who agrees wth
80 percent of their conception of the public interest and
can further its enactnent, to a powerless newconer who
agrees with them 100 percent but would have no effect on
| egislation. Thus, even if voters vote solely to advance
their ideological views, the seniority clout penalty still
produces an ideol ogical gap between voters and their rep-
resentatives. The gap only w dens when one considers that
many voters do care about the material benefits that
accrue to their districts and will vote to nmaintain their
share of those benefits by reelecting senior |egislators
even when it w dens the ideological gap. Indeed, it suf-
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fices if a subset of voters |arge enough to swing the
el ection result (often 10-20 percent) considers seniority
cl out when they vote.

This collective action problem has a collective agree-
ment solution. If all the districts collectively could
agree to oust their senior incunbents sinmultaneously, no
district would suffer a loss of relative power and each
district would gain nore accurate representation. Term
limts are effectively just such an agreenent. Termlim
its oust the npbst senior incunbents automatically. Term
limts also |lower the penalty on ousting the (less senior)
i ncunbents that remain by [imting the seniority disadvan-
tage of newconers.?

A useful anal ogy can be drawn with the problem of

arnms control. As long as every other nation is building
up arms, it makes sense to participate in an arms race
because, if your nation does not, it wll |ose relative

mlitary power. The arns race nay be collectively stupid
(since every nation spends nore noney on arns W thout
altering its relative power), but unilateral disarmanent
woul d be even nore stupid. However, nations can escape
the arnms race by collectively agreeing to reduce every
nation's arns sinultaneously--that is, by entering into an
arnms control agreenent. Termlimts are the politica

equi val ent of an arns control agreenent, with the routine
reel ection of incunbents to maintain relative |egislative
power the equival ent of keeping up with an arns race to
maintain relative mlitary power, and the alternative of
voting the bunms out the equivalent of unilateral disarnma-
ment. And slogans like "We have termlimts, they're
called elections” nake just as little sense as saying, "W
have an arns control agreenent, its called unilateral dis-
ar manent . "

The enpirical evidence strongly supports the second
rationale for termlimts. Before the enactnent of term
limts, the incunbency advantage in the California |egisla-
ture was huge: the nere fact of being an incunbent gained
a candidate 10 to 16 percent of the vote.!® Moreover, the
size of this incunbency vote advantage had increased in
tandemwith an increase in the average tenure of the |eg-
islature as a whole.** Further, in the four years preced-
ing the enactnent of termlimts, a suspiciously high per-
cent age--100 percent of state senators and 97 percent of
menbers of the state assenbly--was getting reel ected.*?

Yet at the sanme tinme polls showed that Californians hated
their legislature.® And the enactnent of termlimts
showed that people were willing to act on that hatred--a
fact inpossible to explain with the alternative expl anation
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that the extraordi nary incunbency vote advantage and

reelection rates sinply reflected how much voters |iked
their incunbents. Further, at |east anecdotal evidence
suggested that senior legislators diverged nore than did
junior legislators fromtheir electorates' preferences.

After the enactnent of termlimts, the incunbency
advantage in the California |egislature plumeted to 4-5
percent.®* |ncunbent reelection rates fell by 14-37 per-
cent of a standard deviation.* That rebuts two conmon
argunents: (1) that termlimts increase |egislative conpe-
tition only by creating open seats and (2) that under term
l[imts those incunbents who are not terned out will have
just as overwhel m ng an advantage as did i ncunbents before
termlimts. Neither argunent is consistent with the evi-
dence. Likewse, the claimthat the previously high
i ncunbency vote advantage and reelection rates resulted
from high voter satisfaction wth incunbents does not
explain why both statistics dropped so dramatically wth
the enactnent of termlimts.

The enpirical evidence on Congress is simlar.
Studi es have | ong denonstrated an incunbency advantage of
12 percent. The reelection rate of congressional incum
bents has been above 90 percent in every election of the
| ast 26 years (including the supposed earthquake of 1994),
often reaching 96 to 98 percent. Seniority worsens mat-
ters. In 1996 junior congressional incunbents (those in
office less than six years) had a reelection rate of 91
percent, whereas senior incunbents (nore than six years)
had a reelection rate of 99 percent!*® The margins
increased with seniority, too. Wuereas 72 percent of jun-
i or congressional incunbents won by nore than 10 percent,
an amazi ng 95 percent of senior incunbents did.* Although
sonme observers saw the 1998 elections as a victory for the
Denocrats, the really big winners were incunbents: 98.5
percent of House incunbents who ran won reel ection.

As is the case in California, congressional statistics
do not appear to reflect any great |ove for incunbents.
Polls showed that voters disliked Congress,? and voters
uniformy voted to adopt prospective congressional term
[imts when asked in state initiatives.® Studies also
showed that the longer a legislator's tenure, the nore his
voting behavior diverges fromhis electorate's pref-
erences.® The problem in Congress thus seens every bit
the equal of the prior problemin the California |egisla-
ture. Unfortunately, the Suprene Court's decision in U.S.
Term Limts v. Thornton ended the experinment wth congres-
sional termlimts and thus prevents us from assessing the
extent to which they would have redressed the probl em
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The fact that (before Thornton) individual states
enacted termlimts on their congressional representatives
m ght strike one as counterevidence of the collective
action problem But no state proved willing to actually
oust its senior nenbers of Congress unless other states
woul d too. All successful enactnents of congressiona
termlimts were prospective, neaning they would not actu-
ally cause the enacting state to suffer a seniority disad-
vantage in Congress unless other states failed to foll owed
suit. Voters understood the difference. 1In the state of
Washi ngton, the voters in 1991 rejected retroactive term
l[imts, with polls revealing that voters' main concern was
that the state would lose clout in Congress.2 |In 1992 the
initiative was changed to be prospective, and then the
Washi ngton voters adopted congressional termlimts. \Wen
Col orado shortened its termlimts from 12 years to 6
years, it took care to delay the starting date from 1990
to 1994 so that Col orado would not |ose relative congres-
sional seniority in the 1996 election.?* The enactnent of
such prospective termlimts can best be understood as an
offer by the enacting states to oust their senior congres-
sional incunbents if the other states would do the sane as
part of parallel termlimts novenents in every state.

The hope was that either all states would enact termlim
its or enough states would that their (already |imted)
representatives in Congress would no | onger have incentives
to block a constitutional amendnent adopting congressional
termlimts. Indeed, sone initiatives contained that hope
on their face; Colorado's said, "The people of Col orado
hereby state their support for a nationwide limt [on con-
gressional terms] and instruct their public officials to
use their best efforts to work for such a limt."?® |f the
hope did not nmaterialize, states could always delay or
rescind their own congressional termlimts.

As the termlimts novenment matured, initiatives
became nore explicit about their |inkage to other states
followng suit. Termlimt |aws began to include trigger
clauses explicitly making each state's termlimts on con-
gressional representatives ineffective until at |east half
the states inposed termlimts on their federal |egisla-
tors.?® Such trigger clauses explicitly recognized the
underlying collective action problem Again, voters seened
to understand the difference. Wen Uah voters were pre-
sented with an initiative that would have dropped the
trigger clause in an existing termlimts |law, they voted
no.

O her Collective Action Problenms. Two other collec-
tive action problens can justify termlimts. One is
pork, which | define broadly to include not just wasteful
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projects but any legislation with governnment-w de costs
exceeding its benefits that is nonethel ess enacted because
its benefits in a particular district exceed that dis-
trict's share of the costs. To the extent that the nost
egregi ous forns of pork are possible only when sone dis-
tricts enjoy an enornous advantage in seniority, termlim
its should reduce the enactnent of pork.

But, alas, enornous seniority advantages are only one
cause of pork. The nore dom nant cause is a difference in
political saliency caused by the fact that we vote for
| egislators by district: benefits concentrated in a given
district are noticed and the incunbent rewarded, whereas
costs diffused anong all districts are often not noticed
and are harder to blanme on any specific |egislator.?

Thus, with or wwthout termlimts, |egislators have incen-
tives to enact pork favoring other districts if other |eg-
islators in exchange will enact pork favoring their dis-
tricts. Through such logrolling, all legislators gain
politically because pork benefits have greater political
saliency in individual districts than diffused costs have
across all districts. But the citizens |ose overal
because the total costs of pork exceed its total benefits.

Nonet hel ess, even if termlimts do not alter |egis-
| ators' incentives to enact pork, termlimts can reduce
their ability to do so. I ndi vidual itens of pork cannot
command the support of a majority of |egislators and thus
depend on legislators' willingness to vote for pork that
harns their districts in exchange for other |egislators'
Wil lingness to vote in the future for pork that favors the
first legislators' districts. Termlimts disrupt that
pattern of logrolling by reducing each legislator's
prospective tinme in office--thus |owering the odds that
other legislators will be around to hold up their end of a
deal - -and by reduci ng average past tenure--thus hanpering
the nutual famliarity that makes it easier to strike
deal s and creates reputations for fulfilling or enforcing
deal s.

| f shorter tenure does reduce pork in this fashion,
the enactnment of termlimts solves another collective
action problem Al voters should desire the governnent -
wi de reduction of pork, since by definition its total
costs exceed its total benefits. (Voters may well differ
on what they consider pork since they |ikely have differ-
ent metrics of what count as costs and benefits, but a
maj ority should object to sone significant set of |egisla-
tion as pork.) However, voters also know that if they
oust their own incunbent in an ordinary election, they
will significantly reduce their district's share of pork
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while having little effect on government-w de levels. And
the cost savings of any marginal reduction in total pork
levels will be shared with other districts whether or not
t hey oust their own senior incunbents. Enacting termlim
its avoids this collective action problem

The other collective action problem results whenever
districts suffer nore fromthe contrary ideol ogi cal views
of senior legislators fromother districts than they gain
fromthe conform ng ideological views of their own repre-
sentatives. For exanple, voters in Massachusetts m ght
di slike Jesse Helns nore than they |ike Ted Kennedy, while
voters in North Carolina mght dislike Ted Kennedy nore
than they like Jesse Helns. [If so, a nmutually advanta-
geous bargain could be struck whereby Massachusetts gives
up Ted Kennedy if North Carolina gives up Jesse Hel ns.

But the bargain cannot be struck or enforced in ordinary
el ecti ons because every district will have incentives to
renege and retain its own incunbent. Termlimts solve
this problem by ousting each district's senior representa-
tives sinmultaneously. True, each district mght replace
its departing senior representative with sonmeone hol di ng

i deol ogi cal views equally noxious to other districts. But
the power of the departing senior legislators to enact
noxi ous | egislation, and thus their adverse effect on
other districts, is greater than that of their replace-
ment s.

These coll ective action problens may well be powerful
reasons for termlimts, but that is difficult to confirm
with enpirical evidence. \Wether termlimts actually
reduce pork is hard to determ ne wthout sone accepted
measure of pork. And pork cannot be neasured w thout sone
agreenent on what constitutes the benefits and the costs
of legislation, which is an inherently political question.
Al t hough everyone should agree that sonme legislation is
pork--that is, that sone |egislation has costs that exceed
its benefits but is enacted because the benefits are con-
centrated in certain districts--we nmay not all agree about
which legislation fails into this category. Likewise, it
is difficult to assess when voters mght ideologically
benefit nore from ousting other districts' |egislators than
from keeping their own. Nonethel ess, these two suppl enen-
tal collective action problens are both powerful theoreti-
cal grounds for termlimts even if difficult to substan-
tiate enmpirically.

Concl usi on Regarding the Collective Action Problem
Even | eaving aside the supplenental collective action prob-
lems, the primary collective action problem still provides
a clear second answer to the question, Wiy don't you just
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vote the buns out? There is a penalty on ousting buns.
Districts that oust their incunbents suffer a loss in rel-
ative legislative clout. The fact that voters routinely
reelect their incunbents just neans that they prefer their
bums to suffering the penalty, not that they would not
prefer to get rid of everyone's buns sinultaneously by
enacting termlimts. By reducing the penalty on free
voter choice, termlimts again further fundanental deno-
cratic principles.

This provides what | regard as the strongest ration-
ale for termlimts on nenbers of |egislatures or other
bodies to which districts elect nmenbers. But neither it
nor the first rationale offers any explanation for term
l[imts on presidents, governors, or other officials elected
by the entire citizenry of the relevant jurisdiction.

What this underscores is that, although we are nore used
to termlimts for governors and presidents, in fact the
argunent is far stronger for legislative termlimts.
Legislative termlimts are nore unfamliar, not |ess jus-
tifiable. But why have executive termlimts at all? For
that we turn to the next rationales, which also apply to

| egi sl at ures.

The Entry Barrier Problem

During the time they are in office, incunbents enjoy
the benefit of a public platform that provides the equiva-
|l ent of years of free political advertising. Senior offi-
cials have had opportunities to nmake speeches, take public
positions, hold press conferences, appear on radio or tel-
evision, participate in cerenonies |ike school openings,
and otherwise be in the news and public eye. To conpete
at all, challengers have to overcone that inherent edge
with enornous anounts of paid political advertising. Not
surprisingly, this creates a huge entry barrier. And that
entry barrier keeps a |ot of desirable challengers out.

Termlimts lower entry barriers by reducing the
years of effectively free political advertising an incum
bent can enjoy.*® That in turn encourages additional chal-
| engers, thus benefiting the political systemin two ways:
(1) by better defining the issues of the day and (2) by
provi ding new ballot options that voters often prefer to
the incunbent. Sone of the additional challengers are in
fact politicians ternmed out of other offices, which makes
el ections far nore conpetitive by creating a race between
two politicians who have had the advantage of a public
pl at f orm
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The enpirical evidence strongly supports the existence
of such political entry barriers. Before termlimts in
California, a challenger had to spend from $300,000 to
$500, 000 on political advertising just to be conpetitive
with an Assenbly incunbent.®* Even nore had to be raised
to conpete with an incunbent state senator. The entry
price for realistically conpeting with congressional incum
bents was $1 million as long ago as 1989.%2 Not surpris-
ingly, the high cost of entry deterred nost chall engers.
Before termlimts in California, there were few chal-
| engers and many uncontested elections.* In 1990, 19.5
percent of incunbents in the U S. House of Representatives
faced no nmajor-party challenger at all, and an astoni shing
91.9 percent faced no serious challenger--defined as a
chal l enger able to raise at least half the funds the
i ncunbent raised.** W rse, this definition of a serious
chall enger is actually overly rosy because in reality a
chal I enger nust normally spend far nore than the incunbent
to overcone the incunbent's inherent edge in publicity.

The statistics are even worse for prinmary races:
there it is even nore common for congressional and
California |legislative incunbents to face no chall enger.
There are two points worth noting about this difference
between primary and general election conpetition. First,
it fits well with the present analysis. |In general elec-
tions, the incunbent's inherent advantages nay sonetines be
of fset by voters' hope of gaining greater clout by elect-
ing a challenger who belongs to what voters expect wll be
the majority party. In primaries, there is no difference
in party affiliation to offset the seniority advantage of
the incunbent. Second, the lack of any neaningful primry
conpetition is highly worrisonme because it is in primaries
that the real elective choice is generally made, with the
results of general elections largely dictated by the party
conposition of the district.*® |f no one challenges the
incunbent in a primary, and the incunbent's party has 60
percent of the registered voters in the district, the
el ection process is effectively over before it even
begi ns.

The extent of these entry barriers is manifested in
the revealing political lingo used to refer to those few
seats for which no incunbent is running: they are called
"open seats," reflecting the widely held belief that seats
hel d by an incunbent are "closed" to conpetition.

Desirabl e chall engers and even well-established politicians
focus mainly on positioning thenselves for the next open
seat.* Challenges to incunbents are left to idealists,

the fool hardy, and others |ess serious about their politi-
cal careers. The lengths to which incunbents will go to



Page 14

position thenselves for an open seat are striking. For
exanple, redistricting changed the district of one of the

| egi sl ative incunbents challenging California's termlimts
in a way that made her new district overlap wwth that of a
nore senior incunbent. Even though she was herself a |eg-
islative incunbent, she was sufficiently fearful of chal-

| enging a nore senior incunbent that she sold her house
and noved to a new district so she could run for an open
seat .

Have California's termlimts hel ped solve entry bar-
rier problens? The strong evidence is that they have.
Since the enactnent of termlimts, canpaign spending has
declined by 44 percent.® The nunber of challengers has
i ncreased 25-50 percent, with the nunber of mmjor-party
candi daci es increasing by 24 percent of a standard devi a-
tion.*® The nunber of uncontested el ections has plumeted
by 89 percent of a standard deviation.“ As predicted,
termed-out | egislators began chall enging incunbents in
other offices, especially in the other |egislative chanber;
a total of 81 percent ran for other offices in 1994.4 And
different persons are getting elected, too. The nunber of
wonen | egislators has increased by 25 percent; the nunber
of Hi spanic legislators has increased by 250 percent; the
nunber of Asian |egislators has increased fromO to 2 |eg-
islators; the nunber of forner business owners has
tripled; and the nunber of fornmer local officials has
quadrupl ed.* The big decrease has been in the proportion
of legislators who were fornerly legislative staff. That
again fits this paper's analysis since, before termlim
its, legislative staff were best positioned to spot open
seats in advance and to receive sone of the benefits of
departing incunbents' advantage in political recognition by
getting the incunbents' endorsenents and taking over their
political rmachinery.

In short, we have the third answer to the question:
Why don't you just vote the buns out? You can't vote the
bunms out when serious alternatives are not on the ballot.
O, nore conpletely, voting the buns out does not accom
plish what termlimts can: adding nore desirable options
to the ballot by lowering entry barriers. That voters in
jurisdictions without termlimts routinely vote for incum
bents may nean, not that the incunbents are doing a great
job, but that nore desirable options never nake it to the
ballot. Nor can there be any neani ngful denocratic choice
when there is often only one real option on the ballot.
Entry barriers make both executive and |egislative races
| ess conpetitive and | ess denocratic than they should be--
and than they can be wth termlimts.
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In | egislative races (but not executive races) this
entry barrier problemis exacerbated by the collective
action problens noted above. This is consistent with the
evi dence that reelection rates are nuch higher in |egisla-
tive races than in executive races. For exanple, since
1974, while congressional incunbents have been w nni ng
reelections at a rate of 90-98 percent, presidents have
been winning reelection at a rate of only 40 percent.
| ndeed, the odds of a congressional incunbent | osing
reelection are now | ower than the odds of a president fac-
i ng i nmpeachnment proceedings. It seens inplausible that
the average legislator is doing that nmuch better a job
than the average executive is, especially given how poorly
| egi sl atures (and Congress in particular) were doing in
polls over this period. The existence of collective
action problenms unique to |legislatures provides a far nore
pl ausi bl e explanation for this dramatic difference in
reel ection rates.

The Ri sk-Aversion Problem

Once one party or wng gets control of an office or
| egi slature, that party or wing tends to stay in power for
a longer tinme than its inherent political appeal would
warrant. Political power tends to perpetuate itself in
part because a mpjority party has nost of the incunbents
and thus benefits nost fromthe seniority clout and entry
barriers noted above. Parties also tend to perpetuate
thenselves in office because they deliver patronage,
because canpai gn donors want to be on the w nning side,
and because districts want the extra clout that comes from
voting for the winning party. Thus, we get phenonenona
i ke Congress being controlled by Denocrats for 40 years.
And now that Republicans have taken over, it looks like it
may be a long tine before the Denocrats get back in
because the incunbency advantage has shifted. Termlimts
reduce the tendency for self-perpetuation because they
cause a forced turnover of incunbents.

Now, suppose you are a risk-averse voter who bel ongs
to one of two equally matched political parties and nust
choose between two political systens. Under the system
without termlimts, certain pivotal political nonents nean
that one political party will capture the office or |egis-
|ature for the foreseeable future. Your party has a 50
percent chance of being that party, but it also has a 50
percent chance of being shut out of office for the fore-
seeable future. Under the systemwith termlimts, forced
turnover elimnates pivotal nonents that nean either victo-
ry or defeat for the foreseeable future. |Instead, during
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the foreseeable future each party will probably hold the
office or control the legislature for 50 percent of the
tine.

Plainly, risk-averse voters would prefer having their
party in office 50 percent of the tinme to a 50-50 chance
of having another party in office for all of the foresee-
able future.*® The systemw thout termlimts offers the
chance for nore political victories over one's lifetine
but also the chance for nore devastating political
defeats. Termlimts even out the ups and downs, securing
at least a share of political power over one's lifetine.
Termlimts should thus appeal to risk-averse voters.

| ndeed, the benefits of nore frequent cycling of
political dom nance extend beyond nere risk aversion.
Parties that hold political office for |long periods wth-
out any realistic expectation of relinquishing it are
likely to veer toward arrogant or tyrannical uses of gov-
ernmental power.* They may begin to exploit the mnority
party because they no |onger expect to ever be the mnori-
ty party. And they may use governnmental power to close
t he avenues by which mnority parties mght rise to office
because that possibility has becone nore and nore unt hi nk-
able. Miyre frequent cycling of office between parties
under termlimts is likely to remnd those in office that
in the near future they and their party are likely to be
out of power and receive whatever sorts of treatnment they
now are dishing out to others.

True, one m ght wonder why such voters would vote for
termlimts if their party were already in power. But
this is another reason that termlimts are prospective,
kicking in 6-12 years down the |line, when each voter is
| ess sure whether his party (or senior legislator) will be
in office. Such long prospectivity puts voters closer to
a choice behind the veil of ignorance, where their current
vested interests are |less relevant.

Thus we have a fourth answer to the question: Wy
don't you just vote the buns out? W disagree about who
the buns are and would rather have a bum 50 percent of the
time than a 50 percent chance of enduring a bumall the
time. We prefer that because we are averse to being out
of political power for the foreseeable future and because
we would like parties in office to be chastened by the
risk that they may be out of office soon. Further, this
results in a nore equitable distribution of |egislative
power between parties over tine.
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Tying Oneself to the Mast

In the rational es above, voters are not enacting term
l[imts to restrain thenselves but rather to restrain sone
feature of the political systemthat either coerces or
limts their ballot choices or results in unequal distri-
butions of political power between districts or over tine.
s there a persuasive justification for why voters m ght
want to restrain their own voting behavior through the
enactment of termlimts?

Perhaps. In the tale of Odysseus and the Sirens,
Qdysseus tied hinmself to the mast because he knew he woul d
not be able to resist tenptation once he heard the Sirens,
but he could resist that tenptation in advance. A nore
nodern exanple m ght be signing up for Wight Watchers.
People wth poor eating habits join Wight Watchers all
the tine. Is it irrational to sign a Wight Watchers con-
tract at the sane tine one is having seconds of cheese-
cake? Not necessarily. One can wsh to commt oneself to
| ong-term goals from which one has short-termincentives
to deviate. Alternatively, one m ght have preferences
about what preferences one wants to have.*

Such cases raise the question whether respecting the
aut ononous choi ces of individuals requires us to respect
the past or present exercise of autonony. Should we give
bi nding effect to the past exercise of autonony inplicit
in binding oneself to the mast or signing up for Weight
Wat chers, or instead give binding effect to the present
exerci se of autonony expressed by pleas to be untied or
gi ven pepperoni pizza? Leaving aside the above exanpl es,
the general presunption is that we should give weight to
the present exercise of autonony when no one else's inter-
ests are at stake. The present person knows his circum
stances better than the sanme person in the past could have
known them and indeed the present person may in sone
senses be a different person, with preferences and identi-
ty different fromthose of sanme person in the past.* One
t hus cannot enter into legally binding contracts with one-
sel f.

To rebut this presunption, we need sone reason to
believe that the present person suffers from sone rel evant

i ncapacity that makes his judgnment suspect. In the case
of Odysseus, the incapacity is plain--the Sirens' call is
hypnotic and a person under its spell is just as incapaci-

tated as soneone under the influence of drugs or alcohol.
In the case of Weight Watchers, the alleged incapacity is
short-termtenptation--that the person will not be able to
resi st the consunption of food he knows to be against his
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long-run interests. The incapacity here is, of course,

| ess conpelling. The person mght, after all, instead be
vi ewed an havi ng been incapable of resisting the unrealis-
tic hope of being slender when he signed up for Wi ght
Wat chers even though he is not really willing to pay the
dietary cost of losing weight. No court would enforce a
person's order (against hinself) directing that he be
forcibly detained at a fat farmuntil he was skinny,

t hough one coul d probably create significant financial
penalties for oneself by contracting to forfeit paynents
to the fat farmif one left.

To the extent termlimts are nerely intended to con-
strain voters' own behavior, they seemto nore closely
resenble the Weight Watchers' commtnent. Voters m ght
reason that they know they don't want the sane buns back.
But they al so know that when they go into the polling
booth, they will vote for incunbents out of habit.+ O
they realize that, in the |large nunber of cases in which
t hey have no idea what the candidates on the ballot really
stand for, they will be unable to resist the tenptation to
appear to be exercising sone judgnent by voting for the
name they recognize (the incunbent) rather than abstaining
until they are actually inforned enough to vote know edge-
ably. O at least they know that they (or a sufficient
share of the electorate) give in to such habit or tenpta-
tion often enough that it affects voting outcones in favor
of incunbents, especially long-termincunbents. Termlim
its mght be seen as a way voters could bind thensel ves
not to give in to tenptation or habit in the future.

| ultimately find this theory unconvincing, but others
have had different views. One problemis that, as with
the Wi ght Watchers exanple, the alleged incapacity is not
very severe--it is nmere tenptation. And one prone to
questioning voter judgnent could alternatively posit a
tenptation to favor populist termlimt solutions even
when voters have no reason to believe the candidates w |
get any better. An even bigger problemis that an el ec-
torate is not an individual but a collection of individu-
al s that changes identity over tine as persons nove, die,
or cone of age and register to vote. Thus, even if an
i ndi vi dual ought to be able to bind herself, an electorate
that binds itself in the future is in fact often binding
different persons. This we allow only when the electorate
does so through the super-consensus judgnent needed to
enact a constitutional provision. But even without this
| ast rationale, the first four rationales provide com
pelling reasons to favor termlimts as ways of increasing
the freedom and equality of voter choice, and thus view ng
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termlimts as strongly pro-denocratic. | turn now to the
rebuttal of the argunments against termlimts.

The Weakness of the Cbhjections to TermLimts

Arrayed against termlimts is a hodgepodge of objec-
tions. None really challenges the affirmative reasons for
termlimts. Alnost all purport to show that termlimts
w Il have a bad side effect. The objections are not
entirely devoid of nerit, and one could readily inagine a
rati onal person's being persuaded by themto reject term
limts. Nonetheless, on close exam nation these objections
turn out to be relatively weak. Before exam ning them one
by one, two general orienting remarks are in order.

First, how should we treat issues on which neither
opponents nor proponents of termlimts can offer nore
than conflicting intuitions, anecdotes, and normative
assertions? On many such issues, nmy intuitions run with
t he proponents. But rather than assert that nmy intuitions
shoul d be credited and that such issues are affirmative
argunents for termlimts, | conclude that such issues
offer both a weak justification and a weak objection to
termlimts since they |lack any strong theory or systenat-
ic enpirical evidence one way or the other. Many of the
i ssues also involve conflicting assertions about what vot-
ers should value that should properly be resol ved by vot-
ers, who have consistently voted for termlimts. Since
their vote for termlimts cannot be said to be plagued by
the kind of ballot coercion and constriction that distort
the reelection of senior legislators, their votes for term
limts nust be regarded as a truer reflection of how vot-
ers wwsh to be represented than are their votes reelecting
senior |egislators.

Second, for objections on which we are in doubt,
where should the presunption lie? | conclude that the
above anal ysis supports a strong presunption in favor of
termlimts. Gven that analysis, the system w thout term
l[imts is analogous to a systemthat fines voters $50 for
voting against incunbents and fines challengers $500, 000
for running against incunbents. A reformthat elimnated
those fines (like a reformadopting termlimts) would
correct a fundanental interference with voters' ability to
el ect representatives who share their views. Such a
reform should thus enjoy a presunption that is strong in
two senses. It should be rebuttable only by strong theory
and enpirical evidence, not weak intuitions and anecdot es.
And it should not be rebuttable by clains of nere side
effects (like a reduction in experience) that are not
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remotely conparable to fundanental issues of equal and
accurate representation. After all, no one would say that
nmonetary fines or voting or running against incunbents
shoul d be preserved because elimnating them would result
in the election of legislators with | ess experience. As
you consider the follow ng objections, ask yourself whether
you would find them at all persuasive if they were offered
to justify a systemthat nonetarily fined voting or run-
ni ng agai nst i ncunbents.

O, if you prefer, consider the matter one of rel a-
tive risks. The situation without termlimts is dire.
Voters rarely see serious alternatives to the incunbent on
the ballot and feel coerced to vote for the incunbent even
when they do. N nety-two percent of congressional races
feature no serious challenger, and the senior incunbents
who woul d be precluded by termlimts wn reelection in 99
percent of those races.*® Small wonder that political
experts can safely predict the results of congressional
races years before elections. Small wonder, too, that
nost voters are too apathetic to vote even though they
dislike their legislature and it deviates from voter pref-
erences.* Mst elections are effectively over before the
canpai gns have begun. G ven those entirely predictable
consequences of current entry barriers and seniority clout
penalties, do the risks that the follow ng objections
m ght be realized really outweigh the risks of staying
with the present systenf

The Purported Loss of Experience and
Undesirable Shifts of Power

The nobst prom nent set of objections centers on the
claimthat termlimts will produce inexperienced |egisla-
tors.® One objection is that |oss of experience is unde-
sirable in and of itself. Oher objections are that it
produces an undesirable shift of power to staff, to the
executive branch, or to special-interest groups. W begin
with the foundational prem se on which all the objections
in this set depend: that termlimts reduce rel evant expe-
rience.

The Purported Loss of Experience. It is inportant to
define just what sort of experience one is worried about
| osing. Since any year spent in governnment is a year not
spent outside it, the real claimnust be that experience
in governnent is preferable to experience outside it. |Is
it? For making policy, the experience of being subject to
| egi slation mght be just as valuable as, if not nore
val uabl e than, the experience of pronulgating it. Con-
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sider that California's termlimts have produced a sharp
increase in legislators who are wonen, mnorities, forner

| ocal officials, and private business persons, along with
a drop in legislators who are forner staffers.®® The
result is a legislature far less insular and better able
to understand and communi cate the effect of |egislation.
Moreover, the real choice is not between |egislative expe-
rience and nonl egi sl ati ve experience, for even under term
limts nost |egislators have sone years of |egislative
experience. The choice is between a legislature with a
diversified portfolio of experience inside and outside the
| egislature and a |l egislature wth deeper but highly undi-
versified experience inside the legislature. Sone |egisla-
tive experience may be valuable, but surely it (like
everything el se) has dimnishing returns, and at sone
point a marginal increase in |legislative experience is

| ess val uabl e than sone nonl egi sl ative experience. |Is a
banki ng commttee consisting entirely of long-term | egisl a-
tors really better than a commttee that includes a few

| egi sl ators who actually have experience with the banking
i ndustry?

Yes, sone mght persist, we would |ose sonething
irreplaceable if we lost |ong-term governnmental officials.
Only they know the long history of policy discussions and
negotiations on the issues and have devel oped true policy-
maki ng expertise. Sone also think that those who make a
career of public service are likely to act nore nobly and
disinterestedly than those who dip in and out of govern-
ment. Plausible intuitions, but convincing ones?
Legi sl ative experience is not the exclusive source of pol-
i cymaki ng expertise or noble notivation--we academ cs |ike
to think we have our share of both, and | suspect others
do, too. Further, many believe that |ong-term experience
in office affirmatively worsens |egislators' capacity and
notives, making them cynical, stale, unprincipled, arro-
gant, resistant to reform captured by the bureaucracy,
corrupt, synpathetic to special-interest groups, disinter-
ested in their electorates, and increasingly cavalier about
spendi ng the governnment's noney.® Intuition and anecdotes
abound on both sides. Sone points are supported by enpir-
i cal evidence but normatively anbiguous. For exanpl e,
enpirical studies do show that willingness to spend gov-
ernnment funds increases with tenure for legislators from
both parties,® but a supporter of increased spending could
cite that as evidence that experienced |egislators devel op
the policy expertise to recognize the wi sdom of increasing
spending. O her evidence suggests that termlimts
i ncrease | egislative innovation,® but the desirability of
t hat depends on whether one |likes or dislikes the innova-
tion in question. Likew se, the persuasiveness of clains
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that termlimts increase or decrease conpromse, the

i ntroduction of bills, the enactnent of |egislation, or
breaks from party positions turns not only on whose anec-
dotes you credit but on whether you regard those as good
or bad things in particular cases.

Even if one resolves the conflicting intuitions and
assertions about the desirability of the expertise and
notives of career politicians, the inplications for term
limts are unclear. For, as Beth Garrett (an opponent of
termlimts) has persuasively argued, even lifetine term
limts wll likely produce a governnent run not by citi-
zen-l egislators but by career politicians who rotate from
one political office to another.* True, they won't have
served in the particular |egislative house as |ong. But
nost legislators will continue to have |ong-term governnen-
tal experience and whatever policy expertise that entails.
| ndeed, the increased diversification of policy backgrounds
shoul d also help the legislature not only to make policy
but to deal with other political branches.

In short, what we |lose under lifetinme termlimts is
not really policy expertise or governnental experience but
rat her |ong-term chanber-specific experience in the narrow
tactical skills of navigating that chanber's particul ar
procedures and making deals wth other |ong-term | egi sl a-
tors.%® NMoreover, nost termlimts are not lifetinme term
limts; they require ternmed-out legislators to sit out
only a termor so before running for the sane seat. Such
limts on consecutive terns do not deprive |egislatures of
even narrowmy defined |long-termintra-chanber experience.

Still, under lifetine termlimts, is the loss in
procedural and deal -nmaking skills worrisonme? Not really.
First, we nust recall fromthe analysis above that differ-
ences in narrow intra-chanber tactical skills are precisely
what create unequal distributions of district power and,
nore worrisome, coercion to reelect incunbents who do not
accurately represent the electorate. W cannot gain any
benefit that mght flow from such increased intra-chanber
skills w thout paying the heavy cost of unequal represen-
tation by ideologically divergent legislators. Wrse,
those skills may exacerbate the problem because such | eg-
islators can use themto enact legislation contrary to the
views of the electorate. Indeed, there is a general cloud
over the whole expertise argunent: expertise exercised in
the service of views the electorate does not hold can
hardly be desirable.

Second, it is not clear that citizens suffer from an
even- handed decrease in procedural skills. Garrett argues
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that such a decrease will reduce the production of con-
tested | egislation, but her argunent depends critically on
her claim that experience inproves |legislators' ability to
enact legislation nore than it inproves their ability to
bl ock it.% She bases that claimon the observation that
Congress's current procedural rules nmake it easier to

bl ock than to enact | egislation.

But the claimdoes not logically follow fromthe
observation. The fact that it is easier to learn to bl ock
than to enact nmay nmean precisely that tenure can affect
bl ocking ability but has relatively little effect on
enacting ability. A honey analogy: In baseball it is
harder to hit (even the best hitter fails 60 percent of
the tine) than to play defense (the worst defender fails
| ess than 5 percent of the tinme) or pitch (the worst
pitcher fails Iess than 40 percent of the tine). That
does not nean that increasing the nunber of rookies (e.g.,
t hrough expansi on) decreases scoring. It increases it.
Experi ence apparently has nore effect on the easy | obs
(pitching and defense) than on the hard one (hitting).
Contrary to Garrett, ny intuition is that senior |egisla-
tors are nore expert at blocking |egislative action than
at enacting it. Jesse Helns's blocking of WIliam F.

Wel d's nom nation to be anbassador to Mexico springs to
mnd. And this intuition had sone indirect enpirical sup-
port: the very enpirical study of interest groups that
Garrett cites suggests that they use their greater exper-
tise in politics nore successfully to block than to enact

| egi sl ation.%® Mbreover, senior legislators enjoy a partic-
ul ar advantage over newconers in the difficult task of
procedurally bl ocking legislation that has strong biparti-
san support, which is far nore worrisone than an ability
to block closely contested | egislation.

But suppose ny intuition and enpirical evidence are
wrong and senior legislators do have greater ability to
ci rcunvent procedural obstacles. Wy should that be cele-
brated? The whol e point of procedural obstacles is to
prevent bad legislation. |If the procedural obstacle nmakes
any sense, it prevents nore bad |egislation than good, and
i ncreasing expertise at circunmventing the obstacle decreas-
es social welfare. |If the procedural obstacle unw sely
prevents nore good | egislation than bad, the procedural
obstacle is what needs to be changed. And the odds of
changing it seem better under a termlimted |egislature,
for one thing associated with senior legislators is the
creation of nore procedural obstacles. Senior |egislators
have incentives to create such obstacles because they con-
fer an expertise advantage that increases their power and
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ability to get reelected, and they give senior legislators
a veto they can waive in exchange for political benefits.
Termlimted legislators have less tine to acconplish any-
thing in office and will thus probably wi sh to reduce

unw se procedural obstacles.

Nor, third, should one worry about the loss in deal-
making ability. OCbjectors are right that senior |egisla-
tors have greater deal making ability because of their
mutual famliarity, reputational effects, and |ikelihood of
future repeat interaction. But, as explained above, those
are precisely the factors that support the prediction that
termlimted legislators will enact |ess undesirable pork.
The | oss of deal making ability should have a nuch greater
effect on pork than on other legislation. That is because
pork by definition benefits only a small subset of dis-
tricts, and is thus inpossible to enact w thout deal mak-
ing. In contrast, legislation truly in the public inter-
est should generally appeal to nost |egislators and not
requi re deal maki ng. Sone nonpork |egislation mght be
hard to enact without the extra deal making ability senior
| egi sl ators provide, but the effect is weak and normati ve-
|y anbiguous: it all depends on whether one regards the
enact nent of nore such legislation as desirable or unde-
si rabl e.

Even if you remain unconvinced by this analysis, you
are not honme free, for you nust then ask yourself if your
cont establ e judgnent about experience is sonething that
shoul d be inposed on voters. For this is precisely what a
systemw thout termlimts does: by penalizing districts
t hat oust incunbents and erecting barriers to entry by
chal l engers, it causes voters to elect |egislators who
have nore experience in that office than voters would oth-
erwise elect. And if you are willing to inpose ball ot
coercion and constriction to reach a higher |evel of |eg-
islative experience than voters would prefer, why not go
further and add nonetary fines on those who vote or run
agai nst incunbents? After all, if you are relying not on
voter judgnent but on sone independent normative standard
of the experience legislators should have, it seens
inplausible that the pre-termlimts status quo just hap-
pened to enbody the optinmal mx of experience.

It seens clear that the level and sorts of experience
| egi sl ators should have are political issues that should
be left to voters. W cannot presune that the experience
of legislators without termlimts is what voters regard
as optimal because their choice to reelect incunbents is
coerced and constrained. |If voters did regard that expe-
rience as optinmal, they would be happy with their |egisla-
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tors. But polls show that they are not. Instead, they
enact termlimts, which indicates voters do not share the
strongly favorable view of the experience of unlimted

| egislators reflected in this objection.

By the same token, the justification for termlimts
is not that |l egislative experience is bad and that this
j udgnent should be inposed on voters. It is rather that,
W thout termlimts, voter choices are coerced and con-
strained, and that sacrificing the freedomto choose |eg-
islators with greater intra-chanber experience is a price
worth paying to reduce coercion and constraint. The point
here is nerely to suggest that any price seens small and
anbi guous, not that it constitutes an affirmative justifi-
cation. That is why it is no enbarrassnment to the theory
if termlimts fail to produce a legislature full of citi-
zen-legislators. That is not the objective of termlim
its, properly understood. The objective is rather to pro-
duce a legislature that equally and accurately represents
the el ectorate.

The Purported Shift of Power to Staffs. A rel ated

objection to termlimts is that they will shift power
fromlegislators to their staffs. The reasoning is that
newconer |egislators will be ignorant about procedures and

i ssues, and thus dependent on their nore know edgeabl e
staffs. There is nore than a little tension between the
last claim-that expertise is so valuable that it is worth
enduring politically insulated legislators to keep it--and
this claim-that power in the hands of staffers with great
expertise is intolerable because they are too politically
i nsul ated because only indirectly (through |egislators)
accountable to the electorate. Mreover, the factual
claimof a shift of power to staff relies on several dubi-
ous preni ses.

We have already seen the problens with the prem se
t hat newconer legislators are "inexperienced." Legislators
do not cone to the legislature directly fromthe wonb--
t hey have had considerable |Iife experience before attaining
office. Many were legislative staff nenbers thensel ves.
O hers gained significant rel evant expertise in business,
| ocal governnment, or other branches of government. And
| egislators can always direct staff to use their |ogisti-
cal skills in the service of the legislators' policy
views. There is no reason to expect that termlimted
| egi slators would have any nore problem controlling |eg-
islative staff than cabinet secretaries have controlling
executive staff. |Indeed, cabinet secretaries manage even
t hough they serve far less tinme (typically 2-4 years) than
the 6-12 years provided under legislative termlimts.



Page 26

Even nore dubious is the premse that staff would
| ast longer than termlimted legislators. |In fact, after
the enactnment of termlimts, 73 percent of California
staff remained three years or less.*® In Congress, the
average stint of House staff is only 5.0 years.® Thus,
even under six-year termlimts, legislators would |ast
| onger than the average staff person. The average stint
for Senate staffers is 5.7 years, which is far |less than
the 12-year limt on senators that termlimts would
I npose.

Al so problematic is the assunption that staff influ-
ence decreases over time. The opposite hypothesis seens
if anything nore likely: that over tinme senior |legislators
beconme dependent upon and captured by their staff.

Newconer |egislators, on the other hand, seem nore ready
to act on principle and shake things up, against staff
advice. W don't have useful direct enpirical data on
this point, since it is heavily influenced by what one
regards as "capture." But we do have one telling piece of
indirect data: in polls, 85 percent of congressional
staffers and roughly 78 percent of state staffers oppose
termlimts.® It seens unlikely that staffers would
oppose termlimts if they thought termlimts would
strongly increase their own influence.

In any event, if excessive staff influence is a prob-
lem there is a nore direct solution. Staff can have
their terms limted, or their nunbers cut. |Indeed, the
California initiative that adopted termlimts sinultane-
ously cut legislative staff.

The Purported Shift of Power to the Executive Branch.
Anot her related objection is that legislative termlimts
will shift power fromlegislatures to the executive
branch. The premi se of the objection--that termlimted
| egislatures lack policy expertise--has all the problens
not ed above. Under termlimts, legislators will at |east
have rel evant nongovernnmental expertise and will likely be
career politicians rotating through different offices who
have devel oped just as nuch governnental expertise as they
woul d have had without termlimts. \Wat they are likely
to | ose--intra-chanber tactical skills--will have no evi-
dent effect on the bal ance of power between |egislature
and executive. And the expertise they will gain--by serv-
ing in other governnental offices--is likely to only help
in inter-branch negotiations. After all, if you were a
firmnegotiating wth Mcrosoft, would you rather have a
negoti ating team consisting solely of your |ong-term
enpl oyees or a team that included sone former M crosoft
enpl oyees who could tell you how Mcrosoft thinks?
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Moreover, what we value is not the exercise of |eg-
islative power for its own sake but its exercise in the
el ectorate's interests. Termlimts further this by
reduci ng the ideol ogical gap between incunbents and the
el ectorate. Indeed, because termlimts force legislators
to hew nore closely to their constituents' views, they
shoul d nake the legislative branch, if anything, tougher
in negotiations with the executive.

If legislative termlimts do shift power, we can
sinply apply termlimts to the executive branch, too.
| ndeed, just about every governnent that has adopted | eg-
islative termlimts has al so adopted executive term|im
its. Such evenly applied termlimts inply no shift in
power. \What critics seemfixated on is that many states
(and the federal governnent) adopted executive termlimts
sone tine ago, so adding legislative termlimts would
change the prior status quo. But other than m ndl ess
favoring of the prior status quo, it is unclear why we
shoul d think that the prior allocation of power was sone-
how magically at the ideal point. And this status-quo-
driven argunment would not provide any grounds for opposing
termlimts in states, like California, that sinultaneously
adopted termlimts for their |legislature and executive.

Even if termlimts did shift power to the executive,
it is unclear why that should be regarded as undesirable.
To be sure, many people worry about an inperial presiden-
cy, or fear the executive as the nost dangerous branch.
But it makes nore sense to address those problenms with
executive termlimts or refornms directly reduci ng execu-
tive power. Nor does executive power seem any |ess worri-
sone than the |egislature's power of the purse, and ulti-
mat e power over statutory enactnents. Indeed, there is a
powerful reason to think any shift in power to the execu-
tive branch would be beneficial. Because executives are
el ected by all the governnent's voters, rather than those
in a particular geographic subsection, executives have far
| ess incentive to favor pork, which by definition inposes
nore costs than benefits on the governnmentw de el ectorate
to which executives are accountabl e.

In any event, there are many possible allocations of
power anong governnental branches, and deci sions about how
best to allocate that power properly belong to the people.
Havi ng chosen to change the original constitutional schene
by adopting executive termlimts, they should be able to
change it again by adding legislative termlimts.

The Purported Shift of Power to Interest G oups.
Anot her objection is that termlimts will increase inter-
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est-group influence. Again, this rests on the prem se

that termlimts will produce inexperienced |egislators who
are nore dependent on information provided by others, here
| obbyi sts. The reasons already noted for finding that

prem se weak--that termlimted |legislators are likely to
have nore diversified experiences and be career politicians
who rotate through different offices--also underm ne the
claimthat termlimted legislators will be nore dependent
on interest groups.

Moreover, the objection rests on the dubious prem se
that interest-group influence decreases over tine. Like
the simlar prem se regarding staff influence, there is
reason to doubt this prem se. Many observers believe that
| ong tenure and exposure to interest-group information and
pressure tend to capture and corrupt senior |egislators
and nmake them nore subject to special-interest influence.?®?
Again, this is a hard issue to resolve with direct enpiri-
cal evidence. But there is an interesting piece of indi-
rect enpirical evidence: interest groups typically |obby
against termlimts.® Wile those groups no doubt wish to
protect the investnents they nade to cultivate current
i ncunbents, it is unlikely they would spend so nuch | obby-
ing against termlimts if termlimts really promsed a
significant increase in interest-group influence.

There is one sense in which termlimts will increase
interest-group influence. Nanely, because termlimts
reduce the political insulation of incunbents, those |limts
make i ncunbents nore accountable to all political influ-
ences in society, of which interest groups are undoubtedly
a mjor part. But there is no reason to think that a gen-
eral increase in accountability will increase interest
groups' advantage over other political groups. Nor is
there any way to determ ne whether interest groups have
"di sproportionate” influence wthout sone normative base-
line for specifying what degree of influence is "propor-
tionate" to their legitimate interest, and it is precisely
t he maki ng of such normative judgnents that is the purpose
of the political process.® And even if we could identify
when interest groups enjoy disproportionate influence in
the political process, insulating politicians fromall
political accountability hardly seens an inprovenent.

The Purported Adverse Changes in Incentives

Anot her set of objections focuses |less on the ability
of legislators than on their incentives. Termlimts sup-
posedly worsen legislators' incentives in various ways.
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The Purported Increase in Short-Term Thi nki ng.
Professors Matt Spitzer and Linda Cohen of the University
of Southern California argue that termlimts make | egis-
|ators too short-termoriented.® The theory is basically
this: voters vote for incunbents solely on the basis of
what they delivered in the two years precedi ng an el ec-
tion. However, because (without termlimts) politicians
are insulated fromvoters, politicians can expect to
remain in office and wll thus consider the |long-term
effects of legislative action on voters in future years.
Termlimts reduce the expectation of future years in
office and thus | ead governnent officials to excessively
favor the short term

This theory rests on various questionabl e prem ses.
The first is that voters are voting wong. |If voters cor-
rectly weighed the long- and short-term effects of |eg-
islative actions when they voted, |egislators would have
incentives to enact legislation that optimally traded off
those long- and short-termeffects. Legislators' com
plaints that voters insufficiently weigh |ong-term benefits
are nore predictable than persuasive. They rem nd ne of
corporate nmanagers' conplaints that shareholders insuffi-
ciently weigh the long-term benefits of current corporate
strategies and thus should not be allowed to accept cer-
tain tender offers. |In case after case, such nmanageria
conpl aints have been di sproven when the tender offer was
defeated and continuing the corporate strategy proved
unable to fulfill managerial prom ses of |ong-term bene-
fits. In both the corporate and political cases, com
pl ai nts about sharehol der/voter short-term sm often refl ect
t he i ncunbent managers' or legislators' bias in favor of
overestimating the long-term benefits of their actions.
This bias is particularly strong when incunbents can use
such overestimations to justify insulating thensel ves from
accountability to voters or shareholders. 1In any event,
the prem se that voters are voting wong--and that the
political system should be structured to insulate politi-
cians from voter preferences--is profoundly undenocratic.
It is nothing less than an objection that termlimts nake
politicians represent voter preferences too accurately. It
shoul d thus be rejected on principle.

Anot her dubi ous premse is that there is a "correct”
di scount rate by which we can judge voter behavior. But
deci sions about how to trade off future and present
effects are fundanentally political questions--there is no
"correct” answer to them On political questions, we find
out what the correct discount rate is through the deno-
cratic process. On econonm c questions, we find out
t hrough market processes. Each is a different way of
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aggregating individual preferences; there is no scientific
met hod for determning the "correct" rate.

A related unfounded prem se is that sonehow, nagical-
ly, we were at the correct discount rate before the enact-
ment of termlimts, and that termlimts thus necessarily
take us further away from that correct discount rate.

This again seens to reflect little nore than a bias in
favor of the status quo prior to termlimts. Qpponents
of termlimts often just seemto assune that change (at
|l east if caused by termlimts) nust be bad.

Finally, the theory rests on the unwarranted assunp-
tion that making political action nore short-term oriented
is necessarily bad. But a political system w thout term
limts encourages putting off what could be resol ved
today. Because legislators without termlimts always
know they will be around later, they have no imedi ate
drive to acconplish sonething now and will often del ay
addressing issues. In contrast, termlimted |egislators
know t hey have just a short w ndow within which they wll
have political influence, so they mght as well act now.
The anecdotal evidence from California, Arkansas, Chio, and
Maine is that termlimted | egislatures have becone far
nore deci sive about issues that (before termlimts) had
been mred in legislative gridlock for years.

But suppose one is convinced that there are objective
standards for judging how long-termoriented the el ectorate
shoul d be, and that the political system should be struc-
tured to encourage nore long-termthinking. That is hard-
ly a decisive objection to termlimts. |If a longer term
view were desirable, the logical reforminstead would be
to have longer ternms in office. There is no reason to
i nstead have nore frequent elections that are not neani ng-
ful, which is what we have wthout termlimts. W could,
in the extreme, elect legislators to lifetinme terns so
that they could be long-termoriented w thout pesky con-
cerns about being reelected by our allegedly too-short-
termoriented el ectorate.

This analysis points to a general problem there is a
tradeof f between encouraging a |longer view and mai ntaining
political accountability. The framers of our constitution-
al schene chose the option of having sone political repre-
sentatives serve two years, others four or six years. And
they nmade that choice at a tinme when average tenure was
short and elections were thus far nore conpetitive and
meani ngful. There is no particular reason to think anoth-
er tradeoff is better, or that we should effectively
stri ke another tradeoff by preserving political changes
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that have rendered the elections we do have relatively
meani ngl ess.

In short, greater short-term sm may not be bad, and,
if it is bad, it is better redressed by |longer terns. But
even if | am wong about this, greater short-termsmis at
wor st an adverse side effect well worth bearing to ensure
the greater political accountability that this objection
(by its very logic) concedes termlimts would provide.
After all, the magnitude of the short-term sm problem cre-
ated by legislative termlimts of 6-12 years can be no
greater than the short-term sm problem of having U S. cab-

inet secretaries who on average serve only 2-3 years. In
conparison, a lack of political accountability is far nore
worrisonme. It can produce not just a |egislative discount

rate that is different fromthe electorate's for the |ong-
term pursuit of shared objectives but (much nore nenaci ng)
the legislative pursuit of objectives that the el ectorate
does not favor at all--in the long or short run. Having
the right objectives is far preferable to using the right
time frane to pursue the wong objectives.

The Purported Final-Period Problem Termlimts nmean
that many officials will be in what they know is their
final term This raises the serious concern that they
w || be unaccountable during that term But this concern
turns out to be nore theoretically troubling than practi-
cally relevant. Repeated enpirical studies show that
politicians who are in their final term because they have
announced retirenent do not significantly change their vot-
i ng behavi or.

There are two explanations for this phenonmenon--retro-
spective and prospective. The retrospective explanation is
that retiring politicians hold to the positions that got
themelected to their final term either because they
believe in them or because they feel obliged to carry out
their promses. There is no reason to believe this ten-
dency wll be any less under termlimts, but there is
every reason to think it will be nore beneficial. Because
termlimted legislators are less politically insul ated
when they run for their final term the prior positions
they maintain are less likely to diverge fromthose of
their constituents.

The prospective explanation is that politicians |eav-
ing one office often do so to run for another office.
They thus remain prospectively accountable, and indeed the
evidence is that they deviate |ess fromtheir or elec-
torates' original views than do politicians running for
reelection.® How could that possibly be? The likely rea-
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son is that their seniority clout gives them greater
political insulation when running for reelection than when
running for a new office. That is, the political insula-
tion of seniority nmakes politicians deviate fromtheir

el ectorates' views nore than being (prospectively) account-
able to a different electorate does! That seens to con-
firmthis paper's analysis of the magnitude of seniority
advant ages. But whatever the reason, it remains a fact.
And it is a fact particularly supportive of termlimts
because termlimted legislators are nore |ikely (conpared
with legislators retiring under a reginme wthout termlim
its) to be young and seeking other offices. Termlimted

| egislators are thus less likely than non-termlimted |eg-
islators to denonstrate a serious |loss of political
accountability in their final term

Finally, nost termlimts are consecutive termlimts
that do not create a final termbut require only that the
i ncunbent | eave office for a termor so before returning.
The prospect of returning to office should help restrain
departing incunbents from disregarding their electorates
preferences. |ndeed, because of this, the final-period
problemis clearly | ess severe under consecutive termlim
its than under a systemw thout termlimts. The final-
period problemthus is at worst a reason to favor consecu-
tive termlimts over lifetime termlimts; it is no rea-
son to favor no |limts over consecutive termlimts.

The Purported Corruption by Post-lLegislative
Enpl oynent Problem A serious concern, voiced anong ot h-
ers by Al exander Ham lton, Gary Becker, and Nel son Pol sby,
is that termlimted legislators will be influenced by the
private enployers they plan to work for after |eaving the
| egi slature.®® That seens plausible in theory but turns
out to have little enpirical support. The available evi-
dence is that retiring legislators who plan to take anoth-
er job after leaving the legislature do not vote signifi-
cantly differently fromretiring legislators who plan to
stop working altogether.®

There are several explanations for this enpirical
fact. Ofering legislative favors in exchange for jobs
remains illegal, and legislators leaving office are likely
to have attractive job opportunities w thout running the
risk of selling or msusing their office. And disloyalty
to an electorate is not likely to be attractive to private
enpl oyers, who value |oyal enployees. |[Indeed, the persons
that | obbyists nost want to hire are often former politi-
cal officials who opposed them because those fornmer offi-
cials have nore credibility with the persons the | obbyists
need to persuade. Finally, the group of firns that m ght



Page 33

be benefited by an ex-legislator's favors have collective
action problenms that nmake it difficult for themto organ-
ize to make consistent job offers in exchange for those
favors, especially since they cannot do so explicitly.
Bei ng prohibited from maki ng bi nding contracts, each firm
individually has incentives to |eave to other firnms the
costly endeavor of hiring ex-legislators to reward past
favors, with the result that no firmmy do it.

Moreover, to the extent there is a problem it is not
clear that it is worsened by termlimts. Termlimts
| oner the duration and thus the value of |egislative con-
nections, maeking ex-legislators |ess useful to | obbyists
seeking political influence. |If you served under six-year
termlimts, everyone you knew in the |egislature would be
gone within four years, and two-thirds would be gone after
two years. |Indeed, the shortness of contact tine under
termlimts makes this problem easier to address with a
two- to four-year ban on post-1legislative |obbying by for-
mer |egislators. 1In contrast, a twd- to four-year ban has
only a mnor effect on soneone who was a legislator for 20
years under a systemw thout termlimts.

More generally, the underlying problem that mnmakes cor-
ruption of any sort possible is the existence of sone
degree of political insulation (often called ideological
sl ack) that nmekes action against the public interest pos-
sible. The possibility of post-legislative enploynment can-
not increase total ideological slack, which mainly results
from | egislators' incunbency advantage. It can only alter
the ends for which that slack is used. Reducing the over-
all anount of ideological slack by enacting termlimts
shoul d advance the public interest far nore than altering
the ways that slack is exercised because of offers of
post -1 egi sl ative enpl oynent.

The Lawerly Objections

The Purported Slippery Slope Problem A nore |awer-
ly objection to termlimts is that if they are justified
in order to reduce the advantages of senior incunbents,
then states would also be justified in banning | awers,
col l ege graduates, celebrities, gifted speakers, or persons
with high 1@ fromrunning for office because they, too,
have advantages over other candidates. Termlimts, in
short, would put us on the slippery slope of trying to
rectify all candi date di sadvant ages.

But termlimts are easily distinguishable fromthis
parade of horribles. Al of the candidate bans |isted
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above woul d pose a nmuch heavier and nore discrimnatory
burden on voting rights because they would foreclose a far
greater nunber of candidates who in aggregate are likely
to lean toward distinctive political viewpoints. Those
candi date bans thus resenble the ban on mnister candi-
dates that was declared unconstitutional in MDaniel v.
Paty. Termlimts in contrast only forecl ose one candi-
date in each district fromone office--thus |leaving a

weal th of other candi date options open to voters--and
apply equally to senior legislators of all political view
poi nt s.

There is also no strong regulatory reason for banning
t he above categories of candidates, and certainly no rea-
son to think such bans would actually | essen burdens on
voting rights in the way that termlimts do. None of
t hose categories of candi dates has huge advant ages over
ot her categories that are conparable to the seniority
clout and public platform advantages that senior |egisla-
tors have. Nor, enpirically, does one see |awers, col-
| ege graduates, celebrities, gifted speakers, or persons
with high 1@ winning elections at anything resenbling the
100 percent rate of incunbent California senators before
termlimts, or the 99 percent rate at which senior nem
bers of Congress win now |Indeed, excluding such potent
categories of candidates would instead entrench incunbents
even nore than they are entrenched now.

Most inportant, even if those categories of candidates
did have a significant advantage, if they deviated from
the electorate's wi shes they could be chall enged by nmany
ot her persons in the sanme category with political views
closer to the electorate's. The left-wing |awer could be
opposed by the right-wing |awer or the noderate |awer or
by sonme | awer with just about any political viewoint.
In contrast, there is only one senior incunbent per dis-
trict who can deviate from his electorate's preferences
wi t hout fear of being challenged by a senior incunbent
with simlar electoral advantages.

In addition, senior incunbents differ from other sorts
of candi dates because their advantage accrues by virtue of
their having had the privilege of being in public office.
Because the public creates the benefit of the political
connections and public platform bestowed by tine in gov-
ernnmental offices, the public is justified in limting how
long it confers that benefit. The advantages of celebrity
or legal education are, in contrast, created by the candi-
dates thensel ves.
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The Purported Less Restrictive Alternatives. Another
| awyerly objection often raised against termlimts is
that there are less restrictive alternatives for accom
plishing the sane goals. W could abolish the seniority
system for allocating legislative positions, elimnate the
franking privilege and other |egislative perks, renove |eg-
islatures' ability to gerrymander, and adopt stricter cam
pai gn finance regulation instead. None of those options,
however, turns out to be a less restrictive alternative
for acconplishing the goals of termlimts.

* As already noted, the evidence is that abolishing
the seniority system for allocating |egislative posi-
tions would not elimnate the extra clout of senior

| egislators, which rests far nore on tenure than on
position.”™ Consistent with this, after the seniority
reforns of 1974, rates of incunbent reelection to
Congress increased rather than decreased.” And reduc-
ing differences in seniority would not redress entry
barrier or risk-aversion concerns. Further, a senior-
ity rule for allocating positions has inportant advan-
tages that a termlimted |egislature mght sensibly
want to retain: (1) It offers a nmeans of allocating
power that is neutral and avoids political infighting,
possible bias in selection, and the centralization of
| egislative power in the legislative |eader. (2)

Even under a termlimted system it may well be
preferable to have a person with sone procedural
experience heading inportant commttees rather than
soneone who just arrived on the job. Those advan-
tages would be lost by the abolition of the seniority
system

* Although the franking privilege and |arge staffs
can certainly be msused to give incunbents an unfair
advant age, all the fundanental problens notivating
termlimts would continue to exist even if these
particul ar advantages were elimnated since none of

t he problens described at the beginning of this piece
depend on the existence of a franking privilege or

| arge staffs. Further, a strategy of reducing frank-
ing and staff has limts. There are, after all, good
reasons to give incunbents sone ability to conmunicate
with their districts and to have | arge enough staffs
to keep up with legislative issues. And once that

m nimum mai |l ing and staff privilege is allowed, it is
hard to prevent it from being used to build up incum
bency advant ages.

* Another alternative reformwould transfer the power
to redistrict fromlegislatures to sone neutral com
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mssion. Wile this may well be salutary, it does
nothing to redress the seniority clout, entry barrier,
or risk-aversion concerns addressed by termlimts.
Endi ng gerrymandering does not reduce an incunbency
advantage; it reduces a mpjority-party advantage.?™
Consistent with this, studies show that rises in the

i ncunbency advantage and declines in electoral conpet-
itiveness are both unrelated to whether or not redis-
tricting occurred.”™ Nor can ending gerrymandering do
anything to curb the deeper problem the |ack of any

real conpetition in party primries.

e (Opponents of termlimts sonetines assert that if

we really want to end the unfair advantages of incum
bents, we should adopt nore stringent canpaign finance
regul ation. But while canpaign finance regulation may
advance other worthy goals, it plainly does not
redress the problens renedied by termlimts.

Canpai gn finance regul ati on does nothing to reduce the
differences in |egislative power between senior and
junior legislators, differences that produce both

i nequity between districts and coercion to reel ect

i ncunbents in every district. Nor does it address

the concerns of risk-averse voters who prefer to
encourage cycling between political parties.

As for entry barrier problens, canpaign finance
regulation not only fails to correct them it tends
to exacerbate entry barriers to the extent it man-
dates or encourages equal canpaign spendi ng by candi-
dates. Because senior incunbents start with the
| arge edge that their public platform has given
them -the equivalent of years of free political adver-
tising--a challenger nust generally spend far nore
than an incunbent if the challenger hopes to win. A
rule that mandates or encourages equal spending pre-
vents a challenger from doing so and thus effectively
freezes into place the incunbent's starting advantage.
Consistent with that, the federal canpaign finance
regul ation enacted in the early 1970s was foll owed by
a significant increase in average congressional
tenure.” Finally, it bears notice that termlimts
have done nore than has any canpaign finance regul a-
tion to reduce canpaign spending. In California term
limts reduced canpai gn spending from $309, 000 per
| egislative election to $215, 000.
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The daimThat Term Limts Are Still Undenocratic

There remain two objections that termlimts are
undenocratic. They rest on opposing conceptions of denoc-
racy. Both objections are ill-founded.

Voters Won't Be Able to Retain the Terned- Qut
| ncunbent. The first objection, which rests on the sane
conception of denocracy that this article does--that it is
denocratic to accurately represent the electorate's
W shes--is that termlimts prevent electorates from
reelecting ternmed-out legislators if they wish. This is
the main objection of opponents of termlimts and the
core rationale for the Suprene Court's decision invalidat-
ing congressional termlimts.

This objection fails to cone to grips wth the fact
that voters are not free without termlimts to vote how
ever they please. A vote to oust an incunbent is penal-
ized by a loss of seniority clout, and entry barriers
excl ude neaningful alternatives fromthe ballot. The
guestion is thus not whether voters should be able to vote
as they please but which reginme nmaximzes voters' ability
to choose whom they please. Mreover, to the extent sone
districts are electing highly senior |egislators who
exploit other districts, the voters in those other dis-
tricts have a legitimate interest in having a |legislature
nore representative of all the persons subject to its pow
ers.

True, termlimts wll sonetinmes exclude the candi date
who happens to be the best avail able representative of the
rel evant electorate, with "best"” referring to whatever m x
of ability, character, and views the electorate would
favor without any ballot coercion or limtation at all.

But how often will that be? Wthout termlimts the sen-
iority clout penalty coerces voters to reelect incunbents
and entry barriers exclude neaningful alternatives fromthe
ball ot. The incunbents who would remain in office wthout
termlimts will thus often be far worse than the "best"
representative.

And how bad wll the result be when that happens? An
el ectorate deprived of its best representative can el ect

the second-best willing candidate. In districts with hun-
dreds of thousands if not mllions of persons, the drop-
off will not be great. Cenerally, there wll be equally

abl e candidates with the sane views. Nor is the elec-
torate truly deprived of exceptional candidates, for they
can still run for any other political office. The elec-
torate that | oses a senator nmay gain a governor. |ndeed,
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under consecutive termlimts, such candi dates can even
run for the sane political office after sitting out a term
or so.

Al this objection shows is that, like all rules, a
termlimts |aw can have overinclusive applications. And,
as with all rules, the real question is whether the bene-
fits of the rule exceed the adverse effects in the overin-
clusive cases. Here, there is every reason to think they
do. Freeing electorates of system c pressures to el ect
i ncunbents even when they are far worse than the best rep-
resentative outweighs the fact that in sone rare cases
termlimts will require electorates to swtch fromthe
best to the second-best candidate. Preserving the ability
to oust those who govern us is nmuch nore inportant than
preserving the ability to retain them

Moreover, even in the overinclusive cases, termlimts
Il still further the goals of reducing unequal distribu-
ions of political power between districts and across
ime. An electorate that is risk averse, or favors equa
istributions of political power, should generally prefer
he benefits of termlimts over retaining their incunbent
n the rare overinclusive case.

Wi
t
t
d
t
i

Finally, it nust be renenbered that the |egislative
termlimts we have were enacted by voter initiative, and
voters can always lift termlimts by initiative if voters
change their mnds |later. The voters nust thus have
decided that their chances of being equally and accurately
represented were inproved by termlimts, and if experi-
ence with termlimts produces a different conclusion, a
future electorate can always act on it.

Different Conceptions of Denpbcracy. M preni se
t hroughout this paper has been that equally and accurately
representing the electorate is pro-denocratic. One m ght
object that this conception of denobcracy is wong, that a
system too responsive to voters' w shes m ght produce
worse results than the alternatives. The alternative con-
ception of denocracy m ght be deliberative, or Burkean, or
sinply hold that political systens nust be judged by their
propensity to produce just |aws.

Sone del i berative or Burkean visions of denocracy are
perfectly consistent with ny conception of denobcracy as
equally and accurately representing the electorate. \Voters
woul d be entirely rational to conclude that, because they
| ack information on many issues, their preferences are
less likely to be satisfied by instant plebiscites than by
a representative denocracy structured to deliberate and
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reach Burkean decisions that may conflict with polls but
conformto what the voters would want if fully informed by
deli beration. That is one reason why voters are wise to
focus on the character of representatives and not just
their views on policy. But nothing in termlimts pre-
vents voters from (in their own self-interest) voting for
| egislators who are deliberative and Burkean in this
sense. In contrast, the ballot coercion and limtation
present without termlimts can prevent that kind of vot-
ing, thus forcing voters to elect representatives who pur-
sue their personal preferences even when the electorate's
i nfornmed preferences would differ

O her conceptions of denbcracy strike nme as w onghead-
ed. Sone believe that a Burkean representative should not
make the decisions that a fully informed el ectorate woul d
make but rather decisions that are just and in the public
interest. O sone believe that any political change (like
the adoption of termlimts) can only be judged denocratic
if it produces laws that are nore just and in the public
interest. Such alternative conceptions of denbcracy seem
to me to suffer fromthree fatal flaws. First, they make
"denocracy" a nere synonym for "desirable,"” and thus
deprive the term of independent utility. Second, they are
hopel essly vague: just what is "just" or "in the public
interest"? Third, people in society disagree about what
is "just" or "in the public interest"” or conplies with any
other fornulation of the proper social objective.

i deal system woul d adopt ny definitions, and yours would
adopt yours, but obviously everyone cannot be a policy
dictator. The best we can do is to join a denocracy that
accurately and equally weighs our different definitions of
the social good. Wiy should you accept such a denocracy
even when it produces consequences you would regard as
"unjust" or "against the public interest"? Because, in
exchange, others accept it even when it produces conse-
guences you woul d regard as good but they would regard as
bad. And if everyone accepts this social conpact, the
expect ed good consequences outweigh the bad for each of

us. A governnent that is denocratic according to ny con-
ception cannot produce a world where everyone's conception
of the good is furthered, because that result is inpossi-
ble. But a governnent that is denocratic according to ny
conception can produce the best result that is feasible: a
world that mnimzes the expected dissatisfaction that
results fromthe polity's differing conceptions of the
good.

But even if you subscribe to one of the alternative
conceptions of denocracy, that would not justify opposing
termlimts. True, one mght think that experience gener-
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ally hel ps legislators make "better" decisions and that
voters (as evidenced by their vote for termlimts) under-
val ue experience. But, as noted above, it is not at al
clear that legislators will have |ess relevant or politi-
cal experience under termlimts. Mreover, this objec-
tion would al so support a system that fined voters or run-
ni ng agai nst incunbents, and it is hard to see how that
coul d possibly be denocratic. In any event, while experi-
ence mght generally help, and ballot coercion and the
[imtations that discourage voting against incunbents cer-
tainly increase the experience of |egislators, such ball ot
coercion and limtations also pressure voters to reelect

| egi sl ators who have no propensity or ability for deliber-
ation or Burkean decisionnmaki ng. Suppose that, under any
al ternative conception of denocracy you care to specify,
an incunbent |lacks the requisite ability, propensity, or
"correct" views. The electorate would still feel pres-
sured to reelect that incunbent because of seniority clout
penalties and a ballot that was, thanks to entry barriers,
often devoid of serious alternatives. Because the pres-
sures to reelect incunbents without termlimts apply
regardl ess of whether the incunbent furthers any particul ar
al ternative conception of denocracy, no such conception can
justify the conclusion that termlimts would be undenoc-
ratic.

Concl usi on

Termlimts further inportant values of denocratic
equality and freedom Termlimts reduce inequalities in
| egi sl ative power across districts and over tine. Mre
inportant, termlimts nake denocratic choice far freer
Termlimts solve a collective action problem and | essen
the seniority penalty that makes it difficult for dis-
tricts to oust ideologically unsatisfactory incunbents.
And termlimts reduce barriers to entry that discourage
chal l engers and thus Iimt ballot options. Any furthering
of these values furthers core denocratic objectives. But
termlimts are particularly vital at a tinme when senior
i ncunbents have cone to enjoy such overwhel m ng advant ages
that voters generally have no neani ngful choice on their
ballot. The argunents against termlimts, while not
illogical, turn out to be so weak in fact or mxed in the-
ory that none can rebut the strong argunent that termlim
its will enhance the ability of electorates to have their
views represented by their elected officials.
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