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By Einer Elhauge

CAMBERIDGE. Mass

very so often, hard

cases make good law

In one of the best ants-

_lrust  opinions  1n

years, a federal ap-

peals courtthisweek

brought sudden claritv to the epic

Microsoft case and delivered a rul-

ing that will guide business prac-

tices in the shifting technology mar-
ket

The seven judges.— including no-

table antitrust skeptics — held unan-

umously that Microsoft broke ann-

trust law 1o shore up 11s Windows

operaung  sysiem monopaly.  Ng

fonger can Microsoft dismiss its

antitrust problems as being caused

Ener Ethaugets o professor-of anif-
trust taw at Harvard Law School
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Competition Wins in Court

by one idinsyncratic judge.

While the appeals court ruled for
Microsoft on the claim that it at-
tempted to monopalize the browser
market, it did so on what amounted
to a techmeality. The court did not
say Microsoft's conduct here was
legal, but that the government failed
to introduce sufficient ‘proof to de-

- fine-the browser market.

On the claim that Microsoft ille-
gally tied its browser 10 its operating
systemn, the court ruled that the gov-
ernment must prove in a new trial
that the browser market suffered an
anticompetitive effect. However, Mi-
crosoft must then prove an actoal
technolegical benefit that outweighs
this anticompetitive effect. As it

stands, the court said Microsoft has

so far failed to show any procompe-
tiuve yustification for commingling
its browser and operating system.
The court understood that
most serious anticompetitive harm

the

who may also seek bnlhons in dam-
ages. =
Even if a court-imposed pena]ty
or settlement falls short of this rem-
edy, the_ ruling’s impact on Micro-
either that Microsoft’s monopoly  soft’s basic business model Will be
was the result of illegal business substantial. Microsoft will no longer
practices or that its monopoly must.__be able to require other-participants -
be terminated to prevent future mls- in the PC market to favor its prod-
_conduct. ucts over those of rivals, And the
One reasonable remedy would be  case will certainly affect Microsoft’s

will decide whether Microsoft ille-
gally tied-its browser to the Windows
operating system, then determine an
appropriate remedy. A breakup of
Microsoft is unlikely absent proof

committed by Microsoft was not to
the browser market, but in preveni-
ing Netscape (and Sun Microsys-
tems’s Java) from becoming alter-
native applications --platforms --on
enough PC’s so that they might have

‘A sane approach —

. ! to order Microsoft to offer Netscape plans to bundle instant messaging,

tO MleOSOft S and Sun’s Java on all its operating video and music players, photo-

1 N systems. Such a remedy would de- software, and other products into the
antltruSt preblemS;' “prive Mictosoft of what the court —new Windows XP. T

Pursuing those plans will require

found was the real fruit of its illegal
proving that bundling creates a real

conduct: preventing PC’s from hav-
ing an alternative applications plat- technologlcal benefit greater than
form.Whether Microsoft's operating-—any-harm: ker—Fhis-ease—
system monopoly would end would may not end efforts by Microsoft or
then be decided by market choice, . others to take advantage of soft-
not judicial fiat. The states could ware’s plasticity to hinder competi-
sis makes Supreme Court review of seek such a remedy with or without tion. But the court has now provided
the decision unlikely. So what's  federal government consent, as . strong disincentives for engaging in
next? Absent settlement a new trial  could plamtlffs in private lawsuits, such efforts. 0

been able to challenge Microsoft’s
monoepely-in -the operating system -
market.

The cogency of the court's analy-




