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Fourth Edition of AMA Guides
rhe roun aion o e 1 AKES EffECt

Guides to the Evaluation of
Permanent | mpairment will now
beapplicabletoal butahandful of
impairment ratings issued in the
future. Moreover, a new form
TWCC-69 form is in the works
and should be released shortly.
TheCommissionissued Advisory
2001-08 clarifying proceduresto
befollowed during thistransition
between the old version of the
Guides and the new version.
Theappropriateeditionof the
Guides to use for certifying
examinations conducted on or
after October 15, 2001 is the
Fourth Edition (1st, 2nd, 3rd, or
4thprintingincluding corrections
and changes issued before May
16, 2000), per the Commission.
The American Medical
Association publishestheGuides,
and the book’s use in preparing
impairment ratings is mandated
by statute and Commission rule.
Oneexceptionexistsinwhich
theold version of the Guideswill
still beapplicable. If at thetimeof
the certifying examination, there
isacertification of MMI made by
adoctor priortoOctober 15, 2001
which has not been withdrawn

Evaluation of

Permanent
Impairment

Faurih Edivios

through agreement of the partiesor overturned by a
final decision, the appropriate edition of the AMA
Guidesisthe Third Edition, Second Printing, dated
February, 1989.

Only impairment ratings assigned using the
appropriate edition of the AMA Guides shall be
consideredvalid. If theimpai rment ratingisdisputed,
the letter from the Commission assigning the
designated doctor will indicate which edition of the
Guides will be used in the designated doctor

impai rment rati ng examination.

The new TWCC-69 form should be issued
soon. Rule 130.1 is currently proposed for

continued on p. 17

Supreme Court Hears Downs
Argument

The Supreme Court of Texas
heard arguments in Downs v.
Continental Casualty Company on
Wednesday, October 24, 2001. The
court’ s acceptance of the case lends
hopethatitwill reverseacontroversia
lower court ruling which held that a
carrier’s failure to file a Notice of
Refusal within seven daysof thefirst
written notice waives the carrier’s
right to contest compensability. A
decision by the Supreme Court could
come at any time after argument, but
isnot expected until early 2002.

In Downs, the San Antonio Court

of Appeals construed §409.021(c)
TEX. LAB. CODE. The statute
clearly provides 60 daysto contest a
claim. Review by the Supreme Court
is discretionary, and the decision to
hear the case signals the court’s
possibleconcernthat the San Antonio

court incorrectly decided the case.
During the 77" Legislative
Session, legislators responded to the
lower court opinion by filing billsin
both the Senate and the House to
reverse the ruling. Both bills would
have clarified that acarrier hasafull
continued on p. 17
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Flahive, Ogden & Latson, a 25 lawyer firm,

defends contested workers' compensation cases
statewide every day. The firm has represented
insurance companies and employers before the
Texas Workers' Compensation agency for more
than 50 years.

For general questions concerning the
newsletter call (512) 435-2225. FOLIO's Editor-
in-Chief is Jack W. Latson.

Flahive, Ogden & Latson
P.O. Box 13367

Austin Texas 78711

FO&L OFFICE HOURS

Our regular officehoursare8:15am. to 4:45 p.m..
If you needto call after 4:45, pleasecall Patsy Shdltonat
(512) 435-2234. Shewill beonduty until 6:00p.m. dally.

DON'T WAIT UNTIL THE LAST HOUR OF
THE DAY FOR DEADLINE FILING. ANY FAXES
WITH INFORMATION DUEMUST BERECEIVED
BY 3:30 p.m. for any deadline handling for same day
delivery to the Commission, and faxed according to the
fax directory liged on the last page of FOLIO.
Furthermore, if you have alast minute deedline, call our
officeby 3:00 p.m. and pesk with TillieAguirreor Patsy
Shdtonto advisethat alagt minutefiling isnecessary to
meet adeadline. Wewill bewatchingandwaitingfor the
fax. Otherwise, last minutefaxescoulddelay receipt. Our
lagt daily run to the Commisson will beat 4:00 p.m., in
order to get acrosstown to meet their 5:00 closingtime.

FOLIO

New Threats for
Provider Interest
Payments

Texas Comp Carriers have become targets in two
kindsof litigation over late paid interest on medical bills.
Both situations seek damages against carrierswho fail to
pay interest to health care providers at the proper rate and
inatimely manner.

Carriers are required to pay or dispute medical bills
withinforty-five daysof thedate of receipt. Rule 133.304
(0). For medical billsnotindispute, if thecarrier failsto pay
thebill beforethesixtiethday, thecarrier must pay interest
“without order of the Commission.” Rule 133.304 (Q).

A recent case filed in Jefferson County (Beaumont)
seeks damages for the failure to pay interest in a class
actiontypeof complaint. Althoughthecomplaintwasfiled
on behalf of two plaintiffs and identifies seven insurance
companiesandoneTPA, FO& L believesthat theplaintiffs
will seek to expand the litigation to include all Texas
providers and every Texas comp carrier.

On an entirely different front, Dr. Robert Howell, a
chiropractor in the Brownsville area, has begun to file
Justice of the Peace Court suits on each case in which
carriersfailedto pay interest on oneof hishills. Although
the complaints generally allegelessthan $10 in damages
ineachcase, Dr. Howell requestscourt costsand attorney’ s
fees. Dr. Howell’s attorney has been able to obtain
attorney’ sfeesinexcessof $1,000 onasimilar complaint.

The justice of the peace was not persuaded that the
fees were unnecessary inasmuch as a phone call would
have accomplished the purpose of the lawsuit, nor did he
believe the fees to be unreasonabl e in amount, inasmuch
as the fees awarded were clearly unrelated to the actual
time spent on the individual case. One may easily
anticipatethat casesfiled in the samejustice court, before
thesamejusticeof thepeacewould besimilarly adjudicated.
Thejudgemay order several dollarsininterest and severa
thousand dollarsin attorney’ s fees on each case.

Our lawfirm urges carrier to be very attentive to its
obligationto pay interest onamedical bill paid onor after
the sixtieth day following receipt. Therulerequiresthat
interest be paid. Failure to pay interest is a potential
administrative violation. 1t may become the subject of a
classactionsuitinacasependingin Beaumont. Finally, it
may bethesubject of anenforcement suit by anaggressive
provider.
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NCCI Considers Comp Fallout from
September 11 Terrorist Attack

FollowingtheSeptember 11,2001
attacks on the World Trade Center
and the Pentagon, the National
Commission on Compensation
Insurers answered general coverage
guestions that may be applicable to
workers compensation claims.

The questions and answers are
not state specific. Assuch, any actual
or potential claimmust bereviewedin
light of theapplicablestatestatuteand
case authorities. However, the
guestionsprovideasolid background
from which to begin to analyze such
clams.

The NCCI questions and answers
follow.

What coverage is available for
victims under workers com-
pensation and employers liability
policies?
Workerscompensationandemployers
liability policies will likely provide
statutory workers' compensation
benefits for workers injured or
survivors of workers injured in the
courseand scopeof their empl oyment.
Thereisno standard policy exclusion
that appliesin this circumstance.
Workers compensationandemployers

ligbility policiesdonot apply toaffected
federal government employees who
are eligible for benefits under the
Federal Employees Compensation
Act (FECA) or other applicablefedera
laws.

Affectedindividualsmay alsoqualify
for assistance under the Disaster
Unemployment Assistance Program,
addressed briefly below.

Is there a standard exclusion in
workers' compensation and
employers liability policies for acts
of war or similar events?

The standard workers compensation
andemployersliability policy wasfirst
filedin 1922. Thestandard policy did
not then, and still doesnot, containan
exclusion for acts of war or terrorism
committed in the United States. The
prospect of war or terrorism so close
to home, and in the employment
context, simply did not occur to those
that drafted the original and later
versionsof theworkerscompensation
andemployer liability policies.

What kinds of policies typically
contain war exclusions? Do these
exclusions apply to the types of acts

Travel Reimbursement
Rates Rise

Reimbursement ratesfor mileage
andother travel related expenseshave
gone up. The commission has issued
an advisory that affects the payment
of meals, mileage and lodging to
claimants under the workers’
compensation system. Those rates
are governed by the rate applicable
for reimbursement to stateempl oyees
whoengageinbusiness-relatedtravel
within Texas.

Effective September 1, 2001, the
new travel rates for state employees
travelingwithin Texasareasfollows:

Mileage: 34.5 centsamile

Meal Rate: $30.00 a day

Lodging Rate: $80.00 aday

Accordingly, any mileageor other
applicable reimbursements paid to
claimants after September 1, 2001
should be paid at the same rate.

we witnessed this week?

Property insurance is one line that
generally excludes acts of war. With
therecentincreaseinterroristactivities
at home and abroad, there has been
discussion about whether terrorist
activity fallswithin“war exclusions”
contained in insurance policies.
Although this is an area that will
continueto beaddressed by thecourts,
there has been at least one case in
which a court in New Y ork decided
that property loss resulting from a
hijacking was covered.

What isthe Disaster Unemployment
Assistance (DUA) Program and
how do affected workers qualify for
DUA benefits?

The Disaster Unemployment
Assistance Program is a program
funded by the Federal Emergency
Management Agency that provides
temporary income assistance to both
workersandself-employedindividuas
whose work has been lost or
interrupted as a direct result of a
major disaster. Individualsmay qualify
for assistance under this program if:
they worked in or were scheduled to
begin work in a county that has been
federally declared a disaster area;
they cannot work as the direct result
of amagjor disaster; thework they are
prevented from performing by the
disaster is their primary source of
incomeandlivelihood; andthey donot
qualify for regular stateunemployment
insurance benefits.

NCCl isthenation’slargestsingle
source for workers' compensation
data and statistical and research
information.
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Months after lawmakers failed
to come up with anew congressional
map for Texas, an Austin judge who
drew new districtsalsofailedtocome
up with a legal map, the Texas
Supreme Court ruled late this month.
Now, afederal court hastaken up the
issue without any official map as a
guide.

The Supreme Court ruled that
District Court Judge Paul Davis, a
Democrat, violated the state
constitution by drawing a map based
on plansthat were never in evidence
beforehiscourtandby not giving Gov.
Rick Perry, Attorney General John
Cornyn, the state’s political parties
and othersinvolved in astate lawsuit
over redistricting a chance to testify
about his map.

“Thus, the parties not only had
littletimetoobject tothenew changes,
they were deprived of a meaningful
opportunity to present a motion for

newtrial,” Justice JamesBaker wrote
inthemaj ority opinion. Hewasoneof
six justices who ruled in favor of
sendingthemap back todistrict court.

The Texas Supreme Court heard
the Attorney General’ s pleato adopt
his redistricting plan for
state congressional seats
inoral argumentsOctober
18,2001. Thecourt’ sruling
will affect whether the

majority of Texas
congressional seatsgowith

the Democrats or the
Republicans in 2002.
Democrats currently
control the congressional
delegation 17-13, but the
state is getting two new
seats because of growth.
The Courtsare equalizing
the state's population into 32 new
districts because the Legislature
deadlocked on theissue.

Injured Worker's First Visit To
Provider Is Key In
Reducing Costs

A new study of workers'
compensationmedical networksfound
that aninitial non-emergency visittoa
network medicd provider by aninjured
worker plays a significant role in
managing workers' compensation
costs.

Both this study and an earlier
study by the Workers Compensation
Research I nstitute reported treatment
by network health care providers
reduced medical costs without
increasing income benefit costs. This
study also findsthat the likelihood of
continued network care is much
greater if the injured worker’s first
non-emergency visitiswithanetwork
doctor.

“Theinitial non-emergency visit
playsanimportant roleindetermining
the extent of network/non-network
cost differences,” said Dr. Richard
Victor, executive director of WCRI,
who co-authoredthestudy. “ That first
visit is key because it is the single
largest factor that determines
continued careby network providers.”

The WCRI study reaffirmed
earlier studies that found workers
compensation networksgenerally are
associated withlower medical costs—
16 percent to 46 percent lower if the
patient is treated exclusively by
network providersandupto 11 percent
lower for smilar clamsif thetreatment

ispredominately, but notexclusively,
continued on p. 18

Justice James Baker

FOLIO

Supreme Court Rejects Redistricting Ruling

Attorney General Cornyn, a
former member of the Court, made
only hissecond appearancebeforehis
former colleagues. The Republican
attorney general argued that a plan
crafted after atwo-week trial by State
District Judge Paul
Davis, aDemocrat, is
invalid. The proposal
by Judge Davis, a
Democrat, would
have given
Democrats 18 of the
state's congressional
seatsand Republicans
14, analystssaid.

Mr. Cornyn said he
waspleased theCourt
did not accept Davis
map. “Because the
federal court’s
deadlinefor thestatecourt hasexpired,
congressional redistricting will be
determined by athree-judgepanel ina
trial beginningMonday,” hesaid.“We
intend to move forward in federa
court to secure a fair congressional
redistricting plan for all Texans.” A
panel of three federal judges began
hearing evidence the week after the
Supreme Court argument in a
congressional redistricting case in
Austin.

Thefederal court’ sdecisionwill
undoubtedlytiltthepolitical dynamics
of the state’s 32 congressional
districts. For example, in 1996, when
the federal courts ruled three
congressiond digtrictsillega , thejudges
ordered changes in those districts.
Ten neighboring districts also were
affected by the domino effect of the
court’s changes. But the rest of the
state was left untouched.

Austin attorney Renea Hicks,
who represented Democrats at the
SupremeCourt, saidthefederd judges
probablywouldusetheexigtingdigtricts
as a starting point as they work to

continued on p. 18
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New Study “Follows the (WC) Money”

A new study from the
Massachusetts-based Workers’
Compensation Research Ingtitute has
concluded that Texas medical
expenses paid in comp cases are too
high. Theresearchersfound, however,
that claim costs, litigation expenses
and adjusting expenses in the Texas
system are low.

Thestudy consideredthefollowing
guestionsin its formulation. “Where
doestheworkers' compensationdollar
go? What share goes to workers?
What share to medical providers for
medical treatment? What share is
spent for the expenses to deliver
benefits?’

Researchers answered those
guestionsfor claimsin 8 large states
representing about 40 percent of the
nation’s benefits: California,
Connecticut, Florida, Georgia,
M assachusetts, Pennsylvania, Texas
and Wisconsin. These states are
diverse, bothgeographically andinthe
designs of their workers
compensation systems.

Amongthemagjor findingsare:

Massachusetts gets a much
greater share (53% vs. 40%) of the
total claim cost to injured workers
in the form of income benefits,
compared to most states studied.

Benefitdelivery expensesabsorb
a higher share of claim costs in
California (12%) and
Massachusetts (11%).

Texasand Wisconsinpay ahigher
share of claim costs for medical
treatment.

V ocational rehabilitation services
inCalifornia(3%) accountfortriple
the share of the next highest state.

Cdifornia pays a higher share
(7%) of total claim costsinlitigation
and claims adjusting expenses.

In most states studied, medical
cost containment services account
for 3.5% to 4.5% of total claim
costs.

Thestudy analyzed the adequacy
of incomebenefits, theaffordability of
benefit delivery expensesandthecost
of medical care. Researchers also
examined litigation and adjusting
expenses, the cost of vocational
rehabilitationandtheexpensesrel ated
to medical cost containment in the
eight states studied.

Income Benefits. Massachusetts
getsagreater share of thetotal claim
cost toinjured workersin theform of
income benefits. In five of the eight
states, income benefits comprise a
remarkably consistent 39-42% of total
claimcosts. InMassachusetts, income
benefits are 53%. By contrast, in
Wisconsin, incomebenefitscomprise
33% of total claim costs.

Expenses. Benefit delivery
expenses absorb a higher share of
claim costs in Cdlifornia (12%) and
Massachusetts (11%) than the other
states— and compare to 6% in Texas
andWisconsin. TheCaliforniaexpense
driverislitigationandclaimsadjusting
expenses (7%) that are the highest
among the eight states.

Medical Treatment. Texas and
Wisconsin pay ahigher shareof claim

costsfor medical treatment (54% and
61% respectively) than the mgjority
of states studied. Four of the eight
states studied pay 49-52% of claim
costs. Massachusetts and California
pay the smallest share of claim costs
— 36% and 41% respectively.

Rehabilitation. Vocational
rehabilitation services in California
(3%) account for triple the share of
the next highest state (1%). In five of
the eight states, vocational
rehabilitation services comprise less
than one-half of one percent of total
claim costs.

Litigationandadjusting. Litigation
and claims adjusting expenses
comprise an unusually high share of
claim costs in California (7%) —
roughly double the typical state (3-
4%). These costs represent less than
2% in Texas. Payments for defense
attorneys comprise 2-3% of claim
cogtsinCdifornia, Floridaand Georgia.

Medical cost containment. Infive
of the eight states, medical cost
containment expenses are 3.5% to
4.6% of total claim costs. Notable
exceptions are:

continued on page 18

Coverage Information
Available Online

The Texas Workers' Com-
pensation Commission has launched
an initiative alowing the public to
confirm Workers' Compensation
insurancecoveragefor employersvia
thelnternet. Theapplication provides
a searchable database of the most
recent 18 months of workers’
compensation coverage information
as reported to the Commission. No
fees are required to use the service.

The data is current as of Friday
night andisupdated onMonday night.
FO&L staff has been using this new

functionaspart of aCommissionpilot
projectfor several months. Thesystem
works well for recent coverage
information, although historical
coverageinformationisnot accessible.
Interested personscan link to the
search engine on either the TWCC
web site or at TexasOnling, the state
portal. The direct URL s
www .texasonline.state.tx.us/
NASApp/twececl/
TwecclnsuranceCoverageM anager.

CLIENT NEWSLETTER BY FLAHIVE, OGDEN & LATSON
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" Fake Workers Assigned to 12,000

Disability Cases

About 12,000 sick and injured
people who applied to the Texas
Rehabilitation Commission thisyear
for Social Security disability benefits
had their cases assigned to workers
who don’t exist and whose namesare
actually codes. The code is part of a
system where these cases are set
aside and handled by disability
examiners on an overtime basis on
Fridays and Saturdays, the Houston
Chronicle reported last month.

The 12,000 Texanswho applied
for benefits got | etters showing their
cases were assigned to 25 examiners
whose names began with the initial
“W.” But nodisability examinerswith
such names, including “W. Jackson”
whose signature was in one letter,
exist.

TheRehabilitation Commission,
stuck with a shortage of trained
employees and a growing backlog of
cases, told the Chronicle the use of
codenamesisaway of preventingthe
cases from being delayed further.
“Without overtime, 12,000 more

claimantswould currently bewaiting
to be served,” spokesperson Glenn
Neal told the newspaper.

Theagency saidthe“W” ineach
of the 25 names stands for “a
management information system
tracking method.” The last namesin
thecodewordscomefromsupervisors,
who will eventually have one of the
agency’s nearly 300 disability
examiners handle the cases.

Theuseof codenamesstartedin
January because the Social Security
Administrationapprovedovertimepay
to reduce a backlog of about 78,000
disability applications. Butwhenasked
why disability applicants are
unknowingly supplied with a code
name rather than informed that their
cases have been assigned to future
overtimework, theagency said: “The
process of informing claimantsisthe
same for all cases.”

Callsfrom applicantsare routed
to workers who handle a variety of
questions about the cases. Mr. Neal
emphasized that theuseof codewords

Group Health Providers
Accused of "Theft”

An Austin lawyer hasfiled suit
against the group health provider,
Cigna Healthcare, claiming that
“Texas physicians are being robbed
blind.” The caseis Rogersv. Cigna
Healthcare of Texas, Inc.

Robert Provan of Austin’'s
Provan & Associates, and Jim George
have teamed up and filed the suit
under the Texas Theft Liability Act.
To establish a cause of action, the
physicians must prove that they are
victims of “theft” as defined by the

Texas Penal Code. The suit alleges

that Cigna took services from the

physicianwiththeintent of not paying

of the full value for the services.

Apparently, the suit complains

about

1. Software programs used;

2. Down coding by substituting a
lower reimbursement code; and

3. Bundling of various services or
proceduresand paying for only the
combined bundled service. The
suit seeks class action status.

does not prevent the disability
applicants from eventually getting
through to someone who can help
them.

In Texas, it takes an average of
103 daysafter adisability casearrives
in the mail for it to be assigned to a
caseworker and decided, compared
to the national average of 88 days,
staterecordsshow. State and national
officials with the Social Security
Administration said they didn’ t know
the state agency was using code
names.

Interest Rate
Continues to
Drop

The interest rate applicable for
paymentsmadetoclaimantsand health
careproviderscontinued itsyearlong
slide. The TWCC announced that the
fourth quarter interest rate would be
6.22 percent. Theratewill beeffective
on all payments made between
October 1, 2001 and December 31,
2001.

The interest rate applicable to
workers' comp cases this year has
plunged from a first quarter high of
9.21 percent. The third quarter rate
was7.03percent. Theratea soapplies
to discounts for advanced payments
made during the fourth quarter.

The workers' compensation
interest rateiscomputed by using the
treasury constant maturity rate for
one-year treasury billsissued by the
United States Government, as
published by the Federal Reserve
Board on September 17, 2001 (3.53
percent) plus 3.5 percent as required
by Section401.023.
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The HIPAA Privacy Standard
Clearing up the Confusion

Privacy of patient medical records
has become an industry watchword
over thelast fiveyears. Congressand
individual states have enacted or
debated legislation to protect
confidentiality, whilepermittingpayors
and administrators reasonabl e access
to needed information. The federal
law governing these transactions is
the Health Insurance Portability and
Accountability Act of 1996, whichis
known as “HIPAA”. In a series of
articles, wewill examinewhy HIPAA
wascreated, look at what itisdesigned
to accomplish, and consider its
potential effect on workers'
compensation.

HHS Guidance

On July 6, 2001, the Department of
Health and Human Services issued
thefirgtinaseriesof guidancematerials
on new federal privacy protections
for medical recordsand other personal
health information. The guidelines
explain and clarify key provisions of
the medical privacy regulation.
Providing this guidance is part of an
ongoing process to help health care
providers and health plans come into
compliancewiththeregulationby April
14,2003.

“The patient privacy rule will
providestrong protectionsfor personal
healthinformationwhilemaintaining
thehighquality of carethat Americans
expect,” HHS Secretary Tommy G.
Thompson said. “ Thisguidanceisan
opening step in helping physicians,
healthcare providersand health plans
understandtheir obligationstopatients
under the rule.”

The guidance — available on the
Web at www.hhs.gov/ocr/hipaa —
answerscommon questionsabout the
new protections for consumers and
requirements for doctors, hospitals,
other providers, hedthplansand health

insurers, and health care
clearinghouses. It also clarifies some
of theconfusionregardingthemeaning
of key provisions of therule.

For example, theguidancemakes
clear that hospital sdonot havetobuild
private, soundproof roomsto prevent
overheard conversations about a
patient’ scondition, assomemistakenly
believed. Rather, the rule simply
requires that hospitals provide
reasonable safeguards to protect
confidential information — such as
using curtains, screens or similar
barriers, whichareoftenaready used.
The guidance also indicates that the

ruleallowsafriend or relativeto pick
up a patient’s prescription at the
pharmacy, as often occurs today.

The guidance addresses many
key issuesof concern. Topicsinclude
patient consent, parental rights,
marketing, medical research and
governmental access issues.

Most covered entities have until
April 14, 2003, to comply with the
patient privacy rule; small healthplans
have an additional year to comply.
HHS Office for Civil Rights will
conduct extensive outreach to
consumers and healthcare providers

continued on p. 18

Fraud Detection and
Prevention in the Texas
Workers’ Compensation

System--part one

The Research and Oversight
Council on Workers Compensation
recently conducted a study of fraud
detectionand preventionin Texasand
in other states. The comprehensive
report analyzes common perceptions
of fraud andidentifiesopportunitiesto
prevent fraud within the Texas
workers’ compensation system.
FOLIO will, for the next several
months, present the ROC’ sfindings.
Thismonth, the study introduces and
definesthe problem.

. INTRODUCTION

The detection and prevention of
fraud has been an issue of concernin
the Texas workers compensation
system for sometime. In addition, its
implications are not limited to one,
easily-defined category of fraud.
Perceptionsof the severity of fraudin
the system, and of what types of
activitiesshould bethefocusof fraud

prevention efforts, vary among
stakeholders including insurance
carriers, employers, workers,
attorneys and health care providers.

In order to identify opportunities
to improve workers compensation
insurance fraud detection and
prevention in Texas, the ROC
conducted a review of systems in
place here and in other states. The
backgroundinformationfor thisreview
was gathered during the fall of 2000
andinvolvedinterviewswith boththe
key workers' compensation and
insuranceregulatory agenciesin Texas
and selected insurance fraud experts
here and in other states, along with a
review of published and Internet-
supportedinformation.

It attemptsto provide answersto
three basic questions:
1. What is the extent of fraud in

workers compensationand other

continued on p. 19
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Herearesevera of themost significant general questions
(andanswers) asked of FO& L attorneysthismonth.

the claimant listed 66 job searches (he livesin

El Paso). On all these searches, he went “in
person,” did not file an application or resume, and no
one was hiring. Would this constitute a good faith
effort?

ﬂ | received a SBs application for 3rd quarter,

What constitutes a good faith effort is a fact

guestion. In some cases 66 contactsis sufficient

and insomecases, itisnot. Sixty-six contactsare
aconsiderable number, but no set number isnecessarily a
goodfaitheffort. Thecasesgenerally focusontheamount
of time the claimant is putting in to the job search. You
should examinetheapplication closely to determineif the
claimant did search each week of thequalifying period. If
hedidnot hewill probably not qualify for SIBs. Y oushould
alsolook at thetypesof businessand theaddresses. Often
a claimant lists a lot of businesses that are very close
together geographically, yet assertsthat they went to each
business on a separate date. That artificial spreading of
the contacts does not |ook like a good faith effort. If the
claimant is unduly restricting his search to a particular
specific business, then that may be afactor that shows a
lack of good faith.

accidentally sticks herself with a needle.
Sometimesthe patientisHIV positive- sometimes
they are not. The nurses are tested. The results (so far)
have been negative for HIV. Should we be filing a
dispute on these claims to protect us if the claimant

tests positive at a later date?
A preserveyour rights. Note also Sec. 81.050(j) of
the Texas Health Code, which weinclude in the
appendix of our FOL Manual. If youhavethe2001 edition
(green cover), it’son page 544. It mandates that, for the
purpose of qualifying for workers' comp or any other
benefits, anempl oyeewho claimsapossiblework-rel ated
exposure to a reportable disease, including HIV, must
providetheemployer withasworn affidavit of thedateand

ﬂ We have received several claims where a nurse

Y es, you should most definitely deny theclaimto

FOLIO

circumstances of the exposure. The employee must also
document that no later than the 10th day after exposure,
the employee had atest result that indicated an absence of
thereportable disease, including HIV infection.

| would suggest the following wording for adispute: The
claimant hasalleged aneedlestick. Thecarrier deniesthat
the alleged incident caused a compensable injury or
occupational disease. Additionally thecarrier deniesthat
the claimant contracted a communicable disease as a
result of the alleged incident. The carrier further relies
upon the provisionsof section 81.050 of the TexasHealth
Codeto the extent the claimant hasfailed to comply with
the requirements of that section of the Health Code.

minute break and she went to her car. On her

way out there, she tripped and fell on the
garage stairs. Would this be a compensable workers
compensation injury in your opinion.

ﬂ | have a claim where an employee was on a 15-

It depends on what shewas going to her car to do.

If she was going for some “personal need,” it

couldbecompensabl eunder thepersonal comfort
and conveniencedoctrine. If not, itwould probably not be
compensable.  Similar facts were considered in AP
992215:

Where aclaimant goesto the employer’ sparking lot ona
break to determine if her car windows are closed, and
suffersaninjury, suchinjury isnot compensableasoutside
of thecourseand scopeof employment. Personal activities
aredividedintotwo categories, oneaddressesthepersonal
needs of the employee, such aseating or using arestroom
and comes within the scope of the personal comfort
doctrine. Theother dealswith activitiesof anemployeeon
a break to do personal business, chores, or errands, and
falls outside of the personal comfort doctrine. While the
injury originatedintheworkplace, it did not occur whilethe
claimant was furthering the affairs of the employer.

medical improvement on 1/4/01 with 6%

impairment rating given by the treating doctor.
The claimant disputed and was sent to a designated
doctor. The designated doctor gave maximum medical
improvement on 7/19/01(date he saw claimant) and an
8% impairment rating.
I amfiling a TWCC-45 disputing the changein maximum
medical improvement date. The claimant has seen the

ﬂ The claimant was found to be at maximum

CLIENT NEWSLETTER BY FLAHIVE, OGDEN & LATSON



FOLIO

treating doctor one time since 1/4/01 and the doctor
stated nothing seems to have changed since the
maximum medical improvement date. He has not been
receiving any therapy or treatment of any kind. | am
requesting that the Designated explain the MMI date
he gave. Question: Do | need to file anything besides
the TWCC-45? Do | pay TIBs now from the original
date of maximum medical improvement to this new
date—the claimant’s only work restriction is an 8 hr
day and the insured works 12-hour days and the
additional I1Bs, or can | wait until | get the Designated

doctor’s review?
A appointed for bothMMI and IR. If thisiscorrect,
youmust pay TIBsfor any disability that occurred
since you suspended them until the date certified by the
designated doctor. You can redesignate any |1Bs paid
during that period to TIBs, and take the overpayment
against any future l1Bs. If the designated doctor was not
appointedfor theissueof maximum medical improvement
(look at the appointment letter), then heisnot entitled to
presumptiveweight onthat issue, and you arenot required
to pay for that date of maximum medical improvement
(only the impairment rating). | would also write to the
TexasWorkers Compensation Commissionand ask them
to contact the designated doctor regarding the date of
maximum medical improvement, to seeif hecanindicate
any evidence of additional material improvement in the
claimant’ scondition between thedate he certified and the
dateoriginally given by thetreating doctor.

| assumethat thedesi gnated doctor wasspecifically

When a claimant reaches statutory maximum
medical improvement and the treating doctor
has not given any impairment rating, do | make
a reasonable assessment and begin paying IIBs on
that assessment? |s there any form or anything to be
filed? How does anyone know what assessment | gave?

This scenario is governed by Rule 130.8(b)(2).

Failure to make a reasonable assessment and

initiate 11 Bstimely will subject you to apotential
administrative violation. File a TWCC-21, noting the
suspension of TIBs(if any) and theinitiation of I1Bs, and
the fact that you are making a reasonable assessment.
Y ou may make an assessment of 0%, if it is reasonable.
If your assessment isnot reasonable, you are subject toan
administrativepenalty. Y oumust dothisinall caseswhere
the claimant has reached statutory MMI, even where the
period of lost time has already ended.

-O-

Claimant was in the employer’s parking lot
and was returning from lunch when she tripped
and fell and injured her left elbow and knee.
Would the injuries be covered under access doctrine?

Thiswouldlikely be compensableif the claimant

parked in an employer-owned lot. Assuming the

employees were expected to use this lot for
parking and that thiswasin fact atrip to and from lunch,
theincident would fall within the access doctrine.

company is going to supply uniforms, with the

company logo on the jersey, the company is
going to pay the league entry fees. The practice field
will be on the insured’'s premises. It is not mandatory
to join the team. If an employee should get injured
while practicing, will it be considered within course
and scope? What if the employee is injured while

playing in a game?
A cases look to Sec. 406.032(1)D, for the answer.
The APwill look at whether the activity arose out
of avoluntary participationin an off duty activity that did
not constitute part of the claimant’ s work-related duties.
Second, they look to whether there was a reasonable
expectation that the activity was expressly or impliedly
required by the employment. The leading cases are
mostly school cases. They are AP 941269, 981313,
980600, and 992077. Most of the casesfavor thecarriers,
but it depends on the facts of each case. The AP has
increased the claimant’s burden somewhat by adopting
theview that itisthe employer’ sexpectancy that matters.
See AP960515and 981313. Keegpinmindthat thesecases
are to be distinguished from the cases in which the
employeeisinjured during abreak while during hiswork
hourssuchasfromthrowingafootball. Inthosecases, the
claimisalmost certainly compensable. However, anytime
anemployer sponsorsanathleticactivity, therearegeneraly
going to beinjuries and regardless of whether the carrier
can ultimately prevail, an employee who is injured may
very likely fileacomp claim.

E Our insured is forming a softball team, the

There is some split of authority. However, the

Do you have a copy of the letter we are
ﬂ required to send claimants, informing them
that SBs will end soon? Is there a commission

approved form letter for this notification or do we just
write our own letter?
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SeeFOL Advisory #242 and TWCC Advisory 98-
05.

Theclaimant wasinanauto accident and obtained
an attorney for thethird party claim. Thelienhas
been resolved and the disbursement isasfollows:
Settlement (at policy limit) $20,000 WC lien recovered
$5,500. Attorney fees: $6,800. Client expenses: $363.38.
Outstanding medical bill: $2,592.95 NET CLAIMANT
RECOVERY: $4,743.67 Sheiscurrently in the |1 Bs phase
of theworkers' compensation claimand designated doctor
assessed 28%. Dol haveachoiceonwhichline(indemnity
vs. medical) to recover the claimant’ s net settlement?
A recovered that exceedswhat hasalready been paid
by thecarrier shall betreated asan advance against
futurebenefits, including medical benefits, that theclaimant
is entitled to receive. Thus, under the statute, thereis no

preferenceof which benefitsto usetorecover theremaining
amount.

Under Texas Labor Code § 417.002, any amount

If a claimant has an attorney, are we required to

send a copy of the pre-authorization letter to the

attorney (whether the medical procedure was
approved or denied)?

A Yes. Rule134.600 (€) requiresit.

TWCC-52issubmittedonlast dayfor filing Claimant

returned to work but did not send all his paycheck

stubsfor qualifying period. Anadjuster calledand
advised hehadto sendfurther paycheck stubs. Hesubmitted
theremaining paycheck stubsrequired except for oneweek.
Even without the one week’ s paycheck, he made over 80%
of hispre-injuryearnings. Theadjuster will nowindicateon
TWCC-52that claimant doesnot qualifyfor S Bsashemade
over 80% of pre-injuryearnings. Eventhough | ampastthe
10 day deadline to dispute, carrier does not have to file
TWCC 45 as entitlement to SBs is not disputed just the
amount, (which iszero), right?

The Rules do not expressly cover this situation.
However, under Rule 130.104(g), a question of
how much you owefor aquarter (i.e., achange of
monthly amount) is not subject to the Rule 130.108
requirement of filing a TWCC-45 to dispute entitlement.
Y ou could argue thisis not an entitlement dispute, only a
guestionof amount owed. Sincetheinformationultimately

FOLIO

meansthe claimant isentitled to zero, you could return the
TWCC-52 and indicate the amount owed is zero.

Thebetter alternativemay betoarguethat anapplicationfor
SIBsisdefinedin Rule 130.101(1) asrequiring supporting
payroll documentation and the amount of wagesearnedin
thequalifying period. Takethepositionthe TWCC-52isnot
filed until that information is completed. Since you just
received it, you haveten daysfrom the completed TWCC-
52 to now file your TWCC-45.

Are we still using 3rd Edition or has 4th Edition
beenadopted?

Under Rule 130.1, the 4th Editionisto be used for
examson or after 10/15/01, unlessthereisaprior
unwithdrawnimpairmentratingusingthe3rd Edition.

A

Arewerequiredtopay out-of-statermedical providers
E infull instead of applyingthefeeschedule? Please

advise what rule addressthis situation, if any.

Out-of -statemedical providersperformingtreatment

onTexasclaimantsaresubjecttothesamestandards

and guidelines as medical providers who are in-
state. Thereisno specific Rulethat dealswith out of state
providers. Fees should be reviewed to determine the
reasonabl enessof theamountshilled. Itwouldbehelpful if
thefee guidelineswere afactor but not thetotal basisfor a
dispute(for exampl e, apeer review explainingwhy thecosts
arenot reasonable)—thisistruefor bothin-stateand out-of -
state doctors.

in a dip and fall at work. The claim seems

compensabl e, however, thegentlemanworksat the
help desk at the hospital andisavolunteer. How doesthis
affect his worker’s compensation claim? Per the Act it
appears heis not covered. Isthere any interpretation or
anything | should be aware of?

m | havean 82-year -old gentleman that wasinvol ved

Y ouarecorrect. Volunteersaregenerally not covered

under theAct. Section401.012 defines" employee”

assomeoneunder acontract of hire. Thiswould not
extendtovolunteers. Itisstill necessary tofileaTWCC-21
assertingthedefensethat hewasnot anemployeeat thetime
of theinjury.
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Child Support Liens

Workers compensationbenefitsare
subject to writs and orders of income
withholding issued pursuant the Family
Code. The carrier is defined as the
claimant’s “employer” for purposes of
these writs. Section 101.011 defines
“earnings’ as" paymentsmadeunder a...
workers compensation... program,” with
nolimitonthebenefittype. Under §158.009
of the Family Code, an order or writ of
withholding shall direct that the carrier
(employer) towithholdfromtheclaimant’s
benefitstheamount specifiedintheorder
uptoamaximumamountof S0percentofthe
weekly benefits.

TheFamily Codeprovidesfor certain
rightsand dutiesof acarrier subjecttoan
order or writ of withholding. Section
158.206 requires that the claimant’s
employer shall sendacopy of theincome
withholding order or writtothecarrierin
ordertocontinueany orderedwithholding
of income. The carrier must begin to
withhold the benefits not later than the
first pay period following the date on
which the order or writ was delivered to
the carrier, and continue to withhold
benefits.

Compliance with the order or writ
relieves the carrier of liability to the
claimantfortheamount withheld. Further,
the carrier may deduct an administrative
fee of not more than $10.00 each month
fromtheclaimant’ sbenefitsinadditionto
the amount withheld as child support.

Failureto comply with the order or
writ rendersthe carrier liable not only to
theclaimant for thebenefitswithheldand
not paid per the order, but also to the
beneficiary of the writ or order for the
amount that should have been paid. In
addition, the carrier would be liable for
reasonableattorney’ sfeesand court costs,
aswell asafinenot to exceed $200.00.

Although only writs and orders of
income withholding issued pursuant to
chapter 158 of theFamily codearelistedin
8408.203(b), other portionsof theFamily
Code affect workers' compensation
benefits. A child support lien attachesto

“aclamfor...workers compensation”
duetotheclaimant“fromthedatethelien
noticeisfiledwith” thecarrier.

If achildsupportlienisdeliveredto
the carrier, the carrier must immediately
notify theobligeeof thelast knownaddress
of the obligor and notify any other party
that has an interest in the benefits that
they havebeenfrozeninanamount not to
exceed the amount of the child support
arrearage identified in the notice.
(8157.314). Uponnaticeof alevyfor child
support benefitsin arrearage, it may not
make any payment of benefits to the
claimant so that the remaining benefits
would be less than the amount of the
arrearages identified in the notice.
(8157.327). The carrier must then issue
payment not earlier than 15 daysafter the
notice is received, but not later than 21
daysunless (among others) the carrier is
subsequently notified of the claimant’s
satisfaction of the levy. A carrier that
surrenders the benfits to an obligee is not
lidbletotheobligoror other party. (8157.329).

Becausethecarrier isdefined asan
“employer” inoneprovisionof theFamily
Code, and a “financia ingtitution” in
another provision, theinterplay between
thecarrier’ sobligationsisnotimmediately
clear. Thatis, onepart of theFamily Code
seems to limit the amount the carrier
withholds to 50 percent of the weekly
benefits. Another provisionseemstohave
nosuchlimitation, andinfactrequiresthe
“freezing” of theclaimant’ shenefits. These
provisions may be reconciled by noting
that the 50 percent limitation appliestoa
continuing obligationunder Chapter 158,
whereastheChapter 157 provisionsapply
toalienforarrearages. Section157.312(c)
specifically indicates that achild support
lien“isinadditiontoany other lienprovided
by law.”

One surprising result in this area
concernsthe payment of attorneys' fees.
Attorneys’ fees, ordered by the
Commission, must be paid first in every
case. In the event the child support lien
order requiresreimbursement of accrued

child support arrearage, you should pay
100% of thebenefitstothechild. However,
if there are outstanding attorneys’ fees
that havebeen orderedtobepaid, thefees
must bepaid first and the remainder then
goesto the children. Thisis specifically
mandated by §408.203, whichsetsthepriority
ofliens

In other words, the priority of liens
runsasfollows: attorney feescomefirst,
then court-ordered child support, and
finallythecarrier’ ssubrogationlien. This
bringsup aninteresting situationin cases
involving third-party recovery. When a
carrier “takesaholiday” from paying the
claimant benefitsbecauseof athird-party
settlement, it still must make weekly
payment of attorney fees.

To summarize, the following rules
can be applied to child support lien
questions.

- Suchliensarevalid.
Y ou should pay suchliensout of any
incomebenefits.
Pay up to 50% of weekly benefitsto
fundcurrent child support obligation.
Pay upto 100%of benefitsif theorder
is for the purpose of reimbursing
accrued child support arrearage.
Any order of withholding should
direct whether lien isfor current or
arrearageandif doesnot, youshould
assume that you pay no more than
50% of weekly benefit per week.
If youhaveaD& OfromTWCC, and
if youareorderedtopay alien, andif
it does not specify whether it is
arrearageor current, thenyoushould
assumecurrent, and shouldwithhold
50% of weekly benefits times the
number of weeksthat you have had
order of withholding to the date of
payment.
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Maximum Weekly Compensation Amount:
A Multi-State Comparison — part two

TheTexasworkers compsystem
ranks in the middle nationally, of
statewidesystems, incapping maximum
weekly benefitsfor workersinjuredon
the job, according to a new study
released by theResearchand Oversight
Council on Workers' Compensation.
The study, published in the Texas
Monitor, suggeststhat increasestothe
maximum rates must be coupled with
other system cost controlsif the caps
areto beincreased meaningfully. Ina
four part series, FOLIO examinesthe
ROC study. This month, we examine
theTexasmaximum TIB rate, and how
it ranksagainst other statesnationally.

Thisarticleexaminestheissueof
benefit adequacy by comparing the
maximumweekly benefitsand statutory
incomereplacement ratesinother states
to thosein Texas. For the purposes of
thisarticle,incomebenefit comparisons
with other states are based on
TemporarylncomeBenefits(TIBs—
known as Temporary Total Disability
benefits or TTDs in other states), due
todefinitional similaritiesand because
TTDsareby far themost frequent type
of income benefits injured workers
receive.

Background: the Texas System
Five types of income benefits are
currently payable under the Texas
Workers' CompensationAct:
Temporary IncomeBenefits(T1Bs)
— paid during the period of temporary
disability whiletheworkerisrecovering
froman on-the-jobinjury.

I mpairment | ncome Benefits(l1Bs)
—paidtoinjuredworkersfor permanent
impairments (based on the Guides to
the Evaluation of Permanent
Impairment, third edition, second
printing, dated February 1989, published
by theAmericanMedical Association).
Supplemental Income Benefits
(SIBs) — paid to injured workers for
wage loss after al 11Bs have been
exhausted, up to 401 weeks after the

injury occurred.

Lifetime Income Benefits (LIBs) —
paidforthelifeof aninjuredworker for
specificcatastrophicinjuries(e.g., total
and permanent loss of sight in both
eyes, total and permanent lossof usein
both feet at or abovethe ankle, certain
3rd degree burns, etc.).

Death benefitsand burial benefits—
paid to adeceased worker’ s spouse or
digibledependentsasaresult of adeath
from acompensableinjury.
Temporary Income Benefits in Texas
Whenaninjuredworker missesat |east
seven days of work due to a
compensableinjury, heor sheisedligible
for TIBs. TIBs are paid based on 70
percent of theinjuredworkers average
weekly pre-injury wagesand capped at
the maximum weekly benefit amount
(currently $533 per week for aperiod
up to 104 weeks from the date the
disability begins). Themaximumweekly

benefitisdefined as 100 percent of the
StateAverageWeekly Wage(SAWW),
whichisupdatedannually by the Texas
Workforce Commission and based on
the average weekly wage of
manufacturing production workersin
Texas.

According to the United States
Department of Labor, Office of
Workers Compensation Programs,
Texascurrently ranks 27th among the
fifty statesand District of Columbiain
the actual maximum weekly benefit
amounts for TIBs. This ranking is
considerably higher thanin1989when
Texas ranked 41st. However, this
ranking does not consider certain
economic indicators, such as cost of
living differencesbetween states.

Next month, the series continues with a
multi-state comparison of TIBs caps.

Gov. Appoints Health Care
Committee

House Bill 2600 provided for a
Health Care Network Advisory
Committeeto makerecommendations
to the TWCC regarding network
standards, contractsproposals, feasibi-
lity, as well as other issues involving
workers' compensation. On Oct 19,
Governor Perry’s office informally
released thenamesof themembersthat
will serve in this capacity. A formal
announcement shouldfollow.

The committee consists of mem-
bersfrom theemployer’ scommunity,
representativesof employee’ sinterests,
three health care provider members,
three representatives of the insurance
carrierindustry andanactuarial expert.
The three employer members are:
William Simmons, WC CaseManager
for UPS; William Ledbetter, HR
Director, JustinIndustries, and Norman
Berkley, HR for Chevron Phillips

Chemical Co.

Thethreeemployeemembersare;
JohnNash, RetiredKelly-Springfield, a
former employee Commissioner at
TWCC; David Faith, Chairman of
Union, Safety & HealthCoordinator for
Lockheed Martin; and Katherine
D’ Aunnoof theWilliam& Bailey Law
Firm.

The three provider members are
George Willeford 111, Gastroenter-
ologist; Melissa Tonn, Chair of the
Medical Advisory Committee; and
Gregory Gilbert, CONCENTRA VP.

The three carrier members are:
JaeleneFayhee, TexasM utual I nsurance
Company; Ron Josselet, SORM; and
Marianne Caironi, Liberty Mutual
Insurance Company.

The actuarial expert is James
Danidl, Director of Actuaria Studiesat
UT.
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Payment Obligations After Receipt of a TWCC-69

What do you do when you havea
claimant to whom you are not paying
TIBs (either he's back at work or
never missed any time) and you
receive a TWCC-69 from someone
other thanthetreating doctor?Doyou
automatically pay the impairment
without havingthetreating doctor sign
off on it? The answer depends upon
whether the rating has come from an
RME physician or areferral doctor.

Whilethe answer to this question
isnotimmediately clear fromtherules,
webelievethat for all certificationsof
MMI and assignment of IR, other
than from a carrier selected RME
doctor, you must act onitinthe same
manner as a treating doctor’'s
certification.

Rule 130.8 specifically statesthat
I[IBs accrue on the day after the
claimant reaches MMI. The rule
recognizesnodistinction betweenthe
category of doctors from whom the
certification comes. Rule 130.1(a)
defines the “certifying doctor” as a
doctor defined by 8§401.011(17) of
theAct, without referencetothestatus
of the doctor. Further, Rule 130.5
requires the carrier to either pay or
disputeanimpairment rating withina
certain amount of time, againwithout
reference to the particular type of
doctor.

Theexceptionfor RME doctorsis
statutorily based (8§ 408.004). This
wasa1999 amendment inresponseto
a couple of developments. First, a
district court overturned Texas
Workers Compensation Commission
Appeal No. 92374, decided August
28, 1992 in Maximiliano Davis V.
Employers Casualty Co., No. 92-
11978, 134th Judicial District, Dallas
County, and held that acarrier could

suspend TIBs on the basis of any
doctor’s certification, including a
certification from a carrier selected
RME. Utilizing the samerationale, a
SOAH decision held that the
Commission could not issue an
administrative violation against a
carrier for suspending TIBs on the
basis of an RME certification.

The 1999 Legislature amended
8408.004, and set upaspecificprocess
for the suspension of TIBs based
uponacarrier-selected RME doctor’ s
certification. Thefactthat noprovision
prohibits suspension on the basis of
any other doctor’ scertification(i.e., a
referral doctor or Commission-selected
RME) indicatesalegidativeintention
to allow it, according to the rules of
statutory construction.

Rule133.3(f) statesthat if adoctor
other than the treating doctor is
certifying MMI, the treating doctor
shall indicate agreement or
disagreement with the certification
and evaluation of the certifying
doctor.” The Appeal Panel had
determinedin Appeal No. 92374 that
this language precluded suspension
on the basis of carrier-selected RME
doctor’ s certification. However, that
decision was overturned, as noted.
Further, in Texas Workers
Compensation Commission Appeal
No. 941006 the Appeals Panel
specificaly limited the holding of
Appea No. 92374 to carrier-selected
RME doctor certifications.

There is interest on the part of
Commissiontokeepthetreating doctor
intheloop, and that may explain this
requirement of Rule 133.3(f). It does
create an opportunity for the treating
doctor to object, and many do. It is
a soimportant to notethat thisRuleis

containedin Chapter 133 of theRules,
which deal with medical benefitsand
the responsibilities of the various
doctors, as opposed to Chapter 130,
which deals with the payment of
impai rment and supplemental income
benefits. Any conflict should be
resolved in favor of the rules
specificaly dealing with 11Bs, rather
than the treating doctor’'s
respongibilities.

Note, also, that Rule 133.3 is
currently proposed for repeal, and in
fact the rules proposed to replace it
specifically allow suspensionof TIBs
upon the receipt of a certification of
MMI by a referral doctor. This
obviously could not be alowed if it
were inconsistent with the statute.

Accordingly, we believe that, for
the first certification of MMI and
assignment of IR received from any
doctor other than a carrier-selected
RM E doctor, you must pay or dispute
within5daysandyoumust notwaiton
a response on the treating doctor.
Onceyou have doneoneor the other,
you will have complied with your
obligation under the Act.

Did you Know...?

The median number of days
for the first benefit payment
under the Texas system
between 1993 and 1998 is
13 days.
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Interest Calculator
Fourth Quarter

Interest Rate Effective from 10/1/2001 through 12/31/2001: 6.22%

1 Determine number of weeks of continuous payment owed. Find corresponding X value on chart.

2 Multiply X by weekly compensation rate. This is the approximate amount of interest owed on the ending date of
benefits.

3 Determine number of weeks between ending date of payments and date benefits are to be paid. Find
corresponding Y value on chart.

4 Multiply Y by the total benefits owed (not including interest determined in steps 1 and 2 above). This is the
approximate amount of interest owed from benefit ending date to payment date.

5 Determine total benefits plus interest owed by adding interest from steps 2 and 4, and adding total benefits to be
paid.

TIBs: Calculate interest from the 7th day after first day benefits began, or the 7th day after the first notice,
whichever is LATER.

|IBs: Calculate interest from the 5th day after notice of the certification of MMI and impairment, or the date of a
CARRIER dispute of MMI or impairment, whichever is EARLIER.

NOTE: For partial weeks, round up to next week (8 2/7ths weeks =9 weeks).

Accumulated Interest from Beginning to End of Accumulated Interest from End of Payment Period to
Continuous Payment Date Paid
Weeks | "X" Value Weeks "X" Value Weeks "Y" Value Weeks "Y" Value
1 0.0017 27 0.4514 1 0.0012 27 0.0323
2 0.0041 28 0.4848 2 0.0024 28 0.0335
3 0.0077 29 0.5194 3 0.0036 29 0.0347
4 0.0124 30 0.5552 4 0.0048 30 0.0359
5 0.0184 31 0.5922 5 0.0060 31 0.0371
6 0.0256 32 0.6303 6 0.0072 32 0.0383
7 0.0339 33 0.6697 7 0.0084 33 0.0395
8 0.0434 34 0.7103 8 0.0096 34 0.0407
9 0.0542 35 0.7520 9 0.0108 35 0.0419
10 0.0661 36 0.7950 10 0.0120 36 0.0431
11 0.0792 37 0.8391 11 0.0132 37 0.0443
12 0.0935 38 0.8844 12 0.0144 38 0.0455
13 0.1091 39 0.9309 13 0.0156 39 0.0467
14 0.1258 40 0.9787 14 0.0167 40 0.0478
15 0.1436 41 1.0276 15 0.0179 41 0.0490
16 0.1627 42 1.0777 16 0.0191 42 0.0502
17 0.1830 43 1.1290 17 0.0203 43 0.0514
18 0.2045 44 1.1814 18 0.0215 44 0.0526
19 0.2271 45 1.2351 19 0.0227 45 0.0538
20 0.2510 46 1.2900 20 0.0239 46 0.0550
21 0.2761 47 1.3461 21 0.0251 47 0.0562
22 0.3023 48 1.4033 22 0.0263 48 0.0574
23 0.3297 49 1.4618 23 0.0275 49 0.0586
24 0.3584 50 1.5214 24 0.0287 50 0.0598
25 0.3882 51 1.5823 25 0.0299 51 0.0610
26 0.4192 52 1.6443 26 0.0311 52 0.0622
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KEY TASK DIRECTORY
P (I;ontact Direct Dial Direct Fax __E-M ail
erson (512) (512) Initials@FOL .Com
Admin. Violations Patsy Shelton 435-2234 867-1724 PGS
BRC Settings (FO&L - Req. For Evid.) Cindi Friedel 435-2244 477-4987 CAF
Disputed Claims (TWCC-21) TillieAguirre 435-2235 477-4996 TAA
General Questions Receptionist 477-4405 867-1700 GQSs
Insurance Coverage (TWCC-20) Phyllis Devine 435-2267 867-1748 PAD
Med Review Disputes Annette Moffett 435-2266 867-1733 AMM
Recor ds Request/Photostats Phyllis Devine 435-2267 867-1748 PAD
Request for BRC (TWCC-45) TillieAguirre 435-2235 477-4996 TAA
Spinal Surgery Dianne Townsend 435-2251 479-5319 DLT
TWC Manual Sales Joel Ogden 435-2256 472-9160 JMO

** Alternative e-mail address: first initial+last name@fol.com (Example: acollins@fol.com)
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CASE DECISIONS
US COURT OF APPEALS

Hathcock v. Acme Truck Lines, Inc., No. 00-20810 (5" Cir. Sept. 6, 2001).
Truck owner who leased his truck to a company and selected himself to drive the truck for the company is an employee
of lessee company in his capacity as a truck driver.

Facts: Plaintiff Hathcock leased histruck to Acme. Aspart of thelease agreement, Acme agreed to pay Hathcock
acertain percentage of revenue earned from the use of the truck minusthe driver’ swages, payroll taxes, and various other
costs. Acme also accorded Hathcock the option of choosing and designating the driver of the truck, or to let Acme supply
thedriver. Hathcock selected himself asthe driver. Eventually, Hathcock terminated the |ease agreement and sued Acme
asserting various causes, such as fraud, breach of contract, conversion and unjust enrichment. The case was removed
by Acmeto federal district court. The district court granted Acme’s motion for summary judgment. Hathcock appeal ed,
arguing that (1) Acme’ s deductions from hisrental check to defray tax costs were unlawful because he argues he was an
independent contractor at all times and was never Acme’ s employee, and (2) inthe alternative, that Acme violated federal
and state law when it deducted money from a lessor-driver’s rental check to defray the employer’s tax expenses.

Holding: TheFifth Circuit affirmed the district court’ sgranting of summary judgment for Acme. The Court first
held that Acme can treat Hathcock the same way when he drives the truck that he leased to Acme asit would treat athird-
party driver chosen by Hathcock. Thus, Acme may simultaneously treat him asan owner-lessor and asadriver-employee.
Hathcock wears two “hats’ in the relationship.

The Court disagreed with Hathcock’ s argument that he was an independent contractor and not an employee, and
looked at five factors from case law in analyzing whether one is an independent contractor or employee. The facts here
mandated a clear conclusion that Hathcock was an employee. Hathcock did not dispute these facts but argued that his
subjective belief that he was an independent contractor and his treatment as such by his CPA should be considered. The
Court rejected this argument.

With respect to Hathcock’s second argument, the Court found that Acme's tax withholding practices were
perfectly legitimate and that Hathcock’ s argument had no merit.

CASE DECISIONS
TEXAS COURTS OF APPEALS

Alayon v. Delta Air_Lines, Inc., No. 10-99-297-CV (Tex. App.—Dallas 2001).
Court of Appealsreversed and remanded thetrial court’ sgranting of summary judgment for Deltain a claimof discharge
for filing a WC claimbecause there was a fact issue asto whether Delta had a retaliatory motive and filed Alayon for filing
aWC claim.

Facts. Claimant Alayon sustained an elbow injury in 1995. Alayon’sjob required the employeeto be ableto lift
a minimum of 70 pounds. After the injury, Alayon was restricted to lifting only 50 pounds. Alayon filed a workers
compensation claim. Eighteen monthslater Deltadischarged Alayon. Deltaclaimed it discharged Alayon because hewas
discovered working for Gold's Gym as a personal trainer. Alayon filed a retaliation lawsuit; Delta filed for summary
judgment. Thetria court granted Delta’ s motion, and Alayon appeal ed.

Holding: The Court of Appealsreversed and remanded thetrial court’s granting of summary judgment to Delta
becauseit found afact issueasto whether Deltahad aretaliatory motiveandfired Alayonfor filing aworkers’ compensation
clam.

The Court looked at the factors for determining whether there exists a causal link between the discharge and the
workers' compensation claim as set out in Continental Coffee. The Court noted that when reviewing asummary judgment
for the defendant, it must be shown that there is no genuine issue of material fact when all evidence is viewed in alight
most favorable to the plaintiff. Here, the Court found that the evidence did raise a fact issue as to whether Delta had a
retaliatory motiveand fired Alayonfor filing aworkers' compensation claim. Specifically, the Court took note of evidence
produced by Alayon of amemo in which Deltaclaimed Alayon was not injured, and of alleged contradictory reasons for
termination. Accordingly, the Court reversed the summary judgment in favor of Deltaand remanded the causeto thetria
court for a determination on the specific fact issues.
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Bryan v. Zenith Ins. Co., No. 03-00-00573-CV (Tex. App.—Austin 2001).
Court of Appeal affirms, among other things, that decedent’s heart attack was not a compensable injury.

Facts. Decedent Bryanworkedfor Colcom, Inc. asacablelocator. After inspecting onework site, Bryan suffered
afatal heart attack driving to his next inspection site. It was customary, to protect against liability for damaged lines, and
for inspectors to videotape the markings made at work sites. Bryan’swidow and children filed for survival benefits after
they weretold by an employee of Colcom that Colcom had a videotape of Bryan breathing laboriously while working the
day beforethe heart attack. Thetapesdelivered by Colcom after subpoenadid not include heavy breathing by Bryan. The
Bryans' claimfor survival benefitswas denied at abenefit review conference, and subsequently at acontested case hearing
and appeal. The Bryansthen filed suit for judicia review. The district court rendered judgment for Zenith, finding that
Bryan'sheart attack was not compensable under thelabor code. Bryan' sfamily appeals, arguing: (1) that exclusion of the
Colcom employee’ s testimony about Bryan's |abored breathing was harmful error; (2) that exclusion of evidence of the
spoliation of the videotape was harmful error; and (3) that the district court’ s judgment that Bryan's heart attack was not
compensable was against contrary to the great weight and preponderance of the evidence.

Holding: The Court of Appeals affirmed the decision of the district court and overruled all of the Bryans
arguments.

With respect to theissue of whether the heart attack was acompensableinjury, the Court found sufficient evidence
to support thedistrict court’ sfinding that Bryan’ s heart attack was not acompensableinjury. The Court noted that in order
for a heart attack to be compensable, the claimant must prove that the preponderance of the medical evidence regarding
the attack indicatesthat the employee’ swork rather than the natural progression of apreexisting heart condition or disease
was asubstantial contributing factor of the attack. Here, the Court noted medical evidence that Bryan had a significantly
enlarged heart and a history of heart disease before the heart attack; that he had a ninety-percent blockage in one artery;
that he smoked regularly; and that both medical experts agreed that Bryan' s heart disease was amajor factor in the heart attack.
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Downs Agreement
Continued fromp. 1

60daystoinvestigateaclaimbeforewaiver couldapply to
prevent its defenses. Neither bill, however, was passed
into law, leaving it up to the Supreme Court to determine
whether a carrier has seven or 60 days before waiver
applies.

The San Antonio court’s initial decision held that a
carrier waived its defenses by failing to deny or pay
benefits within seven days. A discussion of the initial
decision was featured in “Court Finds Waiver”, FOLIO
January 2000. On mation for rehearing the San Antonio
court held that the Act requires a carrier to complete and
fileaTWCC-21 onor beforetheseventh day after thedate
on which the carrier receives written notice of an injury.

According to the Court’ sinterpretation of the Act, a
carrier must stateonthe TWCC-21that itiseither refusing
topay any benefitsbecauseit deniescompensability of the
injury or that it will pay benefitsasrequired by the Act if,
as, and when a benefit accrues. Thus, in order to avoid a
potential waiver pursuant to Downs, a carrier must file a
TWCC-21 onall claimson or beforethe seventh day after
the date written notice is received.

The Commission has issued an advisory (Advisory
2000-07) staying agency implementation of the Downs
decision. (See* DownsUpdate’ FOL 10, September 2000)
That advisory notified all interested parti esthat the August

16, 2000 Downs decision “should not be considered
precedent at least until it becomesfinal upon completion
of the judicial process.” Accordingly, the Commission
instructed its personnel not to enforce Downs while the
case remains pending in the Texas court system.

AMA Guides

Continued fromp. 1

amendment. Due to the proposed amendments to
Rulel30.1 and the change to the fourth edition of the
AMA Guides, the TWCC-69, Report of Medical
Evaluation (Rev. 5/94), will soon berevised.

Until therevised TWCC Form-69isavailable, doctors
who certify MMI and use the fourth edition of the AMA
Guidestoassignanimpai rment rating must strikethrough
thewords"third edition, second printing, February 1989"
in block 18 of the current TWCC-69 form and write by
hand the “fourth edition” in block 18. If the TWCC-69
form does not have the required change to block 18, but
the narrative report clearly indicates that the Fourth
Edition was used, it shall be assumed that the Fourth
Edition was used in the assignment of that impairment
rating.
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First Visit

Continued fromp. 4

Redistricting Ruling

Continued fromp. 4

within network, according to the study, Thelmpact of Initial
Treatment by Network ProvidersonWorkers' Compensation
Medical Costs and Disability Payments.

The study also found that lower network medical costs
do not raiseindemnity benefit costsamong claimstreatedin
networks. |ndemnity benefitsare paidto compensateinjured
workersfor wageslost while they are away from their jobs.

The quality and accessibility of medical care are not
directly measuredinthisstudy. WCRI isundertaking studies
that will examine the affect of medical networks on worker
satisfaction, health and functioning, and return to work —
important dimensions of medical care for injured workers.

The study is based on nearly 300,000 workers
compensation claimsineight statesand 20 different workers
compensation networks.

The Workers Compensation Research Ingtitute is a
nonpartisan, not-for-profit, membership organization
conducting publicpolicy researchonworkers' compensation,
health care and disability issues. Its members include
employers, insurers, insuranceregul atorsand stateregul atory
agenciesintheU.S., Canada, Australia, and New Zealand, as
well as severa state labor organizations.

New Study

Continued fromp. 5

Florida (5.1%) — the former managed care mandate
Massachusetts (6.0%) — low medical costs
Wisconsin (2.9%) — less frequent use of medical cost
containment services.

The study collected data from more than 450,000
claims between 1997 and mid-1999. The researchers used
comparabledefinitionsacrossstatesand adjusteditsanalysis
to standardize for interstate differences in industry mix,
injury mix and wage levels.

The measures of benefit delivery expenses are akin to
what insurers call “allocated | oss adjustment expenses” and
understate the total benefit delivery expenses in two ways.
First, they donotinclude” unallocated” expenses—thosethat
areincurred to handle claims, but not charged to individual
clamfiles(e.g. claim adjusters’ salaries, rent, etc). Second,
they include paymentsto defense attorneys, but not feesand
expenses paid for workers' attorneys.

The study, Where The Workers' Compensation Dollar
Goes, was authored by Richard A. Victor and Carol A.
Telles. The Workers Compensation Research Institute
published it in August 2001. It is available at
www.wcrinet.org.

draw the two new congressional seats. “Our position all
alonghasbeen: Y ou haveto start with that plan and makethe
least changes you have to make from that plan to fix the
currentlegal problems,” hesaid, referring to making surethe
new mapfairly representsthechangesand shiftsin population.

Meanwhile, U.S. Rep. Tom Delay of Sugar Land, the
Republican majority whip, asked the Texas secretary of
state's office to refuse to submit Judge Davis' plan to the
Department of Justice for pre-clearance. “Palitics, not the
law, was foremost in the mind of this judge,” Mr. DeLay
said.

All Texas redistricting plans must be submitted to the
Department of Justice, where officials determine whether
theproposalsviolatethefederal Voting RightsAct. Theplans
redrawing districtsfor seatsin the Texas House are pending
before the Justice Department. A Justice Department letter
to the state this month indicated that the state Senate
redistricting plan has passed an initial Voting Rights
compliance check. State officialshave been notified that the
Justice Department hasasked for moretimeto determinethe
legality of the 150 proposed House districts.

The state House and Senate districts were drawn by
three GOP members of the L egidlative Redistricting Board:
Mr. Cornyn, Comptroller CaroleK eeton Rylander, and Land
Commissioner David Dewhurst. The plans would give the
GOP strong mgjorities in the state House and Senate,
analysts have said. Democrats are contesting those plansin
state and federal courts.

To view redistricting maps, go to www.tlc.state.tx.us/
tlc/research/redist/redist.htm. The attorney general’ smapis
01044 C, and Judge Paul Davis map is 01089 C.

HIPPA

Continued fromp. 7

to explain what the rule means for them. HHS also will
providetechnical assistanceand further guidanceto healthcare
providers and other covered entities to help them comply.

As permitted under the HIPAA law itself, HHS also
expects to propose appropriate changes to the rule in order
to ensurethat it does not adversely affect patients' accessto
quality health care. For example, Secretary Thompson has
said he intends to propose modifications to ensure that a
pharmacist can fill a phoned-in prescription for a new
patient, even when the pharmacist does not first have the
patient’s signed consent on file.

A fact sheet summarizing the privacy rule srights and
protectionsis available onthe Web at www.hhs.gov/news/
press/2001pres/01fsprivacy.html. M oredetailedinformation
about therule, including theinitial guidance, isavailable at
www.hhs.gov/ocr/hipaa.
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Fraud Detection
Continued fromp. 7

insurance lines, and what are Texas' current efforts to

detect and prevent fraud?

2. How doesfraud detectionand preventionintheworkers
compensation system, or in insurance generaly in
Texas, compare to that in other states?

3. What policy options exist to improve insurance fraud
prevention programs in Texas?

Following thisintroduction isadiscussion of the extent
of fraud in the workers compensation system. This is
followed by an overview of current programs and recent
regulatory effortsin Texas, and an examination of programs
insix other states, chosen becausethey utilizecomparatively
aggressive approaches to fraud.

[I. DEFINITION AND EXTENT OF THE FRAUD
PROBLEM

There is no one, clear label that can be placed on the
various activitiesin theworkers' compensation system that
could be construed as fraud. Stakeholders in the system
oftencarry different perceptionsof theactivitiesthat congtitute
fraud, aswell asthe responsesthat constitute effective anti-
fraud efforts.

For example, insurance carriers and employers have
historically viewed fraud by workers’ compensation
claimantsasamajor problem. Conversely, workers, attorneys
and health care providers often contend that employer and
insurance carrier actionsto deny or delay benefits constitute
fraud, and that regulatory agencies should investigate such
allegations.

Intheworkers compensation system, broad categories
of fraud can be defined as follows:

workers who receive improper benefits through

intentional deception;

health care providers, attorneys, and otherswho bill for

services not rendered, misrepresent their services,

receive kickbacks for referrals and/or contribute to a

worker receiving improper benefits;

employers who avoid payment of proper insurance

premiums, often to gain a competitive advantage in the

marketplace;

employers, carriers, and medical agents/experts who

knowingly act to deny or dispute legitimate claims by

workers; and

officersand agentswhomarketillegal insuranceproducts

and those who raid the assets of insurance companies,

creating financial distress.

Eff ortshave been madeto assesspublic sentiment about
insurance fraud, and these have also revealed divergent
views. A recent survey of public attitudes found that 90
percent of respondents believed that fraud increases
insurance costs — by an average estimated increase of 37

-10-
percent — but that only a dlight majority, or 57 percent of
thoseresponding, believed that aperson should beprosecuted
forfalsifyinginsurance-relatedinformation. Historically, the
public has often viewed fraud as a“victimless’ crime, and
prosecutors have made violent crime a higher priority for
prosecution.

A review of literaturerevesal sthat no solid method exists
to quantify the extent of fraud that occurs in workers
compensation — or, for that matter, in any other insurance
line. Devices such as claim audits and fraud indicators are
commonly used in private and public insurance programsto
identify suspiciouspatternsthat could pointtofraud. However,
most regulatory efforts, including those by workers
compensation regulators, account for fraud in the system by
trackingfraudreferralsandtheprosecution of thosereferrals,
aprocess that only accounts for reported cases. In addition,
many of these regulatory programs include processes that
are useful as auditing tools but not necessarily for detecting
fraud. Undetected fraud cannot, of course, be factored into
an assessment of the extent of the problemin Texasor inany
other state.

With these caveatsand limitations, thereareindications
from existing fraud programs and other data that point to
both the extent of the fraud problem and the cost savingsto
be redlized by addressing it. For example, the Coalition
Against Insurance Fraud, a non-profit, nationwide anti-
fraud organization, in 1997 estimated the annual cost of
insurance fraud in al lines nationwide at $79.7 billion, a
figure that on a per capita basis would suggest about $6
billion in annual fraud-related lossesin Texas that year.

Other estimates specific to health care fraud place its
cost at between 3 and 10 percent of the country’s annual
health expenditure of $1 trillion. The National Insurance
Crime Bureau, anon-profit organization supported by about
1,000 insurance companies, recently called workers
compensation fraud thefastest-growing segment of insurance
fraud, and estimates that it costs the insurance industry
nationwide about $5 billion ayear.

There are obvious implications in these estimates for
fraud in the workers' compensation system. More than half
of workers' compensation benefit payments arefor medical
services, so the connection to health care-related fraud is
clear. In addition, the experience of other medical benefit
programs suggests that the implementation of aggressive
fraud and abuse prevention programs in workers’
compensation medical servicesmay pay significantrewards.
As an example, a U.S. Department of Health and Human
ServicesM edicare/M edicaid fraud hotlinegenerated 450,000
calersin five years, and Operation Restore Trust, a multi-
faceted national M edi care/M edi caidfraud and abusedetection
effort, recovered $23 for every $1 expended for fraud and
abuse detection and prosecution during a two-year
demonstration period.

Next month, this series continues with an examination of current
workers' compensation fraud prevention effortsin Texas.
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FO&L Fax Directory

To help expedite your faxed information to the correct areawithin FO&L and get it to the responsible person at the earliest time, use the
following fax directory. Please remember the 3:30 p.m. receipt deadline for material required to be date stamped at the
Commission. Material received after 4:00 p.m. does not permit time to deliver across town prior to the Commission close.

Fax Number AttentionTo: Subject Matter:
(512)867-1700 FOL All materidsnot listed below
(512)867-1732 Trina DeCecco Suspension of TIBs
(512) 4795319 Dianne Townsend ONLY Spinal Surgery Info.
(512)867-1724 Petsy Shelton Advisory Info., APA-Admin.Violations
Compliance & Practice
Extra Hazardous
(512) 477-4996 TillieAguirre BillingInquiries
Request for Treating Doctor (TWCC-53)
(512) 477-4996 TillieAguirre Status of BRC Requests
Noticeof Controversion
(512)867-1700 Paralegals All CCH Related Info.
(512) 477-499 TillieAguirre Request for BRCs (TWCC-45)
SIBsApplications(TWCC-52)
Noticeof MMI/IR Dispute (TWCC-32)
Reg. for Reduction dueto Contribution (TWCC-33)
(512) 477-4987 Cindi Friede BRC & PHC Hearings
RFES, Set Notices, Hearings,
Files, Set Notice Cancellations
(512) 867-1748 PhyllisDevine Insurance Coverage (TWCC-20)
Request for Record Checks & TWCC Files
(512) 477-499 Tillie Aguirre Noticeof Disputed Clams(ALL TWCC-21s)
(512) 867-1733 Annette M offett Med Review Disputes/Initial Submissions
SOAH/Medical Review
(512) 472-9160 Joel Ogden TWC Manua Orders & Request for Info.

Note: Time-sensitive fax numbers are highlighted in bold face.

FOLI|O

Flahive, Ogden & Latson
P.O. Box 13367
Austin, Texas 78711
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