The Register of Copyrights
United States Copyright Office ¢ Library of Congress * 101 Independence Avenue SE * Washington, DC 20559-6000

TO: James H. Billington DATE: June 11,2010
The Librarian of Congreﬂw

FROM: Marybeth Peters
Register of Copyrights

SUBJECT: Recommendation of the Register of Copyrights in RM 2008-8; Rulemaking
on Exemptions from Prohibition on Circumvention of Copyright Protection
Systems for Access Control Technologies

[ am pleased to present my recommendation relating to the rulemaking on exemptions
from the prohibition on circumvention of technological measures that control access to
copyrighted works. This document constitutes my formal recommendation, as required pursuant
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__purpose of the use in the following instances:
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. Educational uses by college and university professors and by college
and university film and media studies students;

. Documentary filmmaking;
. Noncommercial videos
B. Computer programs that enable wireless telephone handsets to execute

software applications, where circumvention is accomplished for the sole
purpose of enabling interoperability of such applications, when they have
been lawfully obtained, with computer programs on the telephone handset.

C. Computer programs, in the form of firmware or software, that enable used
wireless telephone handsets to connect to a wireless telecommunications
network, when circumvention is initiated by the owner of the copy of the
computer program solely in order to connect to a wireless
telecommunications network and access to the network is authorized by the
operator of the network.

D. Video games accessible on personal computers and protected by
technological protection measures that control access to lawfully obtained
works, when circumvention is accomplished solely for the purpose of good
faith testing for, investigating, or correcting security flaws or vulnerabilities,

if:

. The information derived from the security testing is used
primarily to promote the security of the owner or operator of a
computer, computer system, or computer network; and

. The information derived from the security testing is used or
maintained in a manner that does not facilitate copyright
infringement or a violation of applicable law.

E. Computer programs protected by dongles that prevent access due to

malfunction or damage and which are obsolete. A dongle shall be
considered obsolete if it is no longer manufactured or if a replacement
or repair is no longer reasonably available in the commercial
marketplace.

IV. OTHER CLASSES CONSIDERED, BUT NOT RECOMMENDED
A. Subscription based services that offer DRM-protected streaming video where

the provider has only made available players for a limited number of
platforms, effectively creating an access control that requires a specific
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operating system version and/or set of hardware to view purchased material;
and

Motion pictures protected by anti-access measures, such that access to the
motion picture content requires use of a certain platform.

Lawfully purchased sound recordings, audiovisual works, and software

programs distributed commercially in digital format by online music and
media stores and protected by technological measures that depend on the
continued availability of authenticating servers, when such authenticating
servers cease functioning because the store fails or for other reasons; and

Lawfully purchased sound recordings, audiovisual works, and software
programs distributed commercially in digital format by online music and
media stores and protected by technological measures that depend on the
continued availability of authenticating servers, prior to the failure of the
servers for technologists and researchers studying and documenting how the
authenticating servers that effectuate the technological measures function.

Software and information recorded, produced, stored, manipulated or
delivered by the software, that a forensic investigator seeks to copy, activate,
or reverse engineer in order to obtain evidence in a court proceeding.

Audiovisual works delivered by digital television ("DTV"") transmission
intended for free, over-the-air reception by anyone, which are marked with a
"broadcast flag™ indicator that prevents, restricts, or inhibits the ability of
recipients to access the work at a time of the recipient's choosing and
subsequent to the time of transmission, or using a machine owned by the
recipient but which is not the same machine that originally acquired the
transmission.

Audiovisual works embedded in a physical medium (such as Blu-Ray discs)
which are marked for ""down-conversion® or "*down-resolutioning' (such as
by the presence of an Image Constraint Token "ICT"") when the work is to
be conveyed through any of a playback machine's existing audio or visual
output connectors, and therefore restricts the literal quantity of the
embedded work available to the user (measured by visual resolution,
temporal resolution, and color fidelity).

Literary works distributed in ebook format when all existing ebook editions
of the work (including digital text editions made available by authorized
entities) contain access controls that prevent the enabling either of the book’s
read-aloud function or of screen readers that render the text into a
specialized format.
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. BACKGROUND
A. Legislative Requirements for Rulemaking Proceeding

The Digital Millennium Copyright Act (“DMCA?”), Pub. L. No. 105-304 (1998), was
enacted to implement certain provisions of the WIPO Copyright Treaty (“WCT”) and WIPO
Performances and Phonograms Treaty (“WPPT”). It established “a wide range of rules that will
govern not only copyright owners in the marketplace for electronic commerce, but also
consumers, manufacturers, distributors, libraries, educators, and on-line service providers”; it
“define[d] whether consumers and businesses may engage in certain conduct, or use certain
devices, in the course of transacting electronic commerce.™

Title | of the Act, which added a new Chapter 12 to title 17 of the United States Code,
prohibits circumvention of certain technological measures employed by or on behalf of copyright
owners to protect their works ( i.e. “access controls”). Specifically, Section 1201(a)(1)(A)?
provides, in part, that “[n]o person shall circumvent a technological measure that effectively
controls access to a work protected under this title.” In order to ensure that the public will have
continued ability to engage in noninfringing uses of copyrighted works, such as fair use,
subparagraph (B) limits this prohibition. It provides that the prohibition against circumvention
“shall not apply to persons who are users of a copyrighted work which is in a particular class of
works, if such persons are, or are likely to be in the succeeding three-year period, adversely
affected by virtue of such prohibition in their ability to make noninfringing uses of that particular
class of works under this title” as determined in a rulemaking proceeding. The rulemaking
proceeding is conducted by the Register of Copyrights, who is to provide notice of the
rulemaking, seek comments from the public, consult with the Assistant Secretary for
Communications and Information of the Department of Commerce, and recommend final
regulations to the Librarian of Congress.* The regulations, to be issued by the Librarian of
Congress, announce “any class of copyrighted works for which the Librarian has determined,

! Report of the House Committee on Commerce on the Digital Millennium Copyright Act of 1998, H.R.
Rep. No. 105-551, pt. 2, at 22 (1998) (“Commerce Comm. Report”).

2 Unless otherwise stated, all statutory references hereinafter are to sections of title 17, United States
Code.

¥ See Commerce Comm. Report at 25-26, 35.
4 Report of the Committee of Conference on the Digital Millennium Copyright Act, H.R. Conf. Rep. No.

105-796, at 64 (1998) (“Conf. Report”). In addition, a number of statutory exceptions are codified at Section
1201(d)-(j).
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pursuant to the rulemaking conducted under subparagraph (C), that noninfringing uses by
persons who are users of a copyrighted work are, or are likely to be, adversely affected, and the
prohibition contained in subparagraph (A) shall not apply to such users with respect to such class
of works for the ensuing 3-year period.”®

This is the fourth Section 1201 rulemaking. The first rulemaking culminated in the
Librarian’s issuance of a regulation on October 27, 2000, announcing that noninfringing users of
two classes of works would not be subject to the prohibition against circumvention of access
controls.® The second rulemaking resulted in the Librarian’s decision on October 28, 2003, that
the prohibition against circumvention would not apply to persons who engage in noninfringing
uses of four classes of copyrighted works.” In the third rulemaking, the Librarian announced on
November 27, 2006, that noninfringing users of the following six classes of works would not be
subject to the prohibition on circumvention:

1. Audiovisual works included in the educational library of a college or
university’s film or media studies department, when circumvention is
accomplished for the purpose of making compilations of portions of those works
for educational use in the classroom by media studies or film professors.

2. Computer programs and video games distributed in formats that have become
obsolete and that require the original media or hardware as a condition of access,
when circumvention is accomplished for the purpose of preservation or archival
reproduction of published digital works by a library or archive. A format shall be
considered obsolete if the machine or system necessary to render perceptible a
work stored in that format is no longer manufactured or is no longer reasonably
available in the commercial marketplace.

3. Computer programs protected by dongles that prevent access due to malfunction
or damage and which are obsolete. A dongle shall be considered obsolete if it is no
longer manufactured or if a replacement or repair is no longer reasonably available
in the commercial marketplace.

4. Literary works distributed in ebook format when all existing ebook editions of

®  See Section 1201(a)(1)(D).

® Exemption to Prohibition on Circumvention of Copyright Protection Systems for Access Control
Technologies, Recommendation of the Register of Copyrights, 65 Fed. Reg. 64,555 (Oct. 27, 2000) (“2000
Recommendation of the Register of Copyrights”).

" Exemption to Prohibition on Circumvention of Copyright Protection Systems for Access Control
Technologies, 68 Fed. Reg. 62,011 (Oct. 31, 2003).
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the work (including digital text editions made available by authorized entities)
contain access controls that prevent the enabling either of the book’s read-aloud
function or of screen readers that render the text into a specialized format.

5. Computer programs in the form of firmware that enable wireless telephone
handsets to connect to a wireless telephone communication network, when
circumvention is accomplished for the sole purpose of lawfully connecting to a
wireless telephone communication network.

6. Sound recordings, and audiovisual works associated with those sound
recordings, distributed in compact disc format and protected by technological
protection measures that control access to lawfully purchased works and create or
exploit security flaws or vulnerabilities that compromise the security of personal
computers, when circumvention is accomplished solely for the purpose of good
faith testing, investigating, or correcting such security flaws or vulnerabilities.?

B. Responsibilities of Register of Copyrights and Librarian of Congress

As noted above, the prohibition against circumvention is subject to triennial review by the
Register of Copyrights and the Librarian of Congress in order to permit a determination whether
users of particular classes of copyrighted works are, or in the next three years are likely to be,
adversely affected by the prohibition in their ability to make noninfringing uses of copyrighted
works. The primary responsibility of the Register and the Librarian in this rulemaking proceeding is
to assess whether the implementation of access control measures is diminishing the ability of
individuals to use copyrighted works in ways that are not infringing.® As examples of technological
protection measures in effect today, the House Commerce Committee offered the use of “password
codes” to control authorized access to computer programs and encryption or scrambling of cable

8 See Exemption to Prohibition on Circumvention of Copyright Protection Systems for Access Control
Technologies, 71 Fed. Reg. 68,472 (Nov. 27, 2006).

® Commerce Comm. Report at 37. The Commerce Committee Report referred to “whether the prevalence
of these technological protections, with respect to particular categories of copyrighted materials, is diminishing the
ability of individuals to use those works in ways that are otherwise lawful.” However, in the draft of the DMCA
under consideration at the time, the provision that eventually would become Section 1201 was worded somewhat
differently, placing the responsibility for the rulemaking with the Secretary of Commerce, who was to determine
“whether users of copyrighted works have been, or are likely to be in the succeeding 2-year period, adversely
affected by the implementation of technological protection measures that effectively control access to works
protected under title 17, United States Code, in their ability to make lawful uses under title 17, United States Code,
of copyrighted works.” (Emphasis added.) Thus, the subsequent amendment changing “lawful” to “noninfringing”
clarifies that the focus of the rulemaking is on whether access controls have adversely affected the ability of users to
make noninfringing uses, a somewhat narrower focus than might have been the case if the original proposed
statutory text — “lawful uses” — had been retained. Note, however, that even the original proposed text referred to
“lawful uses under title 17.”
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programming, videocassettes, and CD-ROMs.* Congress intended that the Register solicit input
that would enable consideration of a broad range of current or likely future adverse impacts. The
statute directs that in conducting the rulemaking, the Register and the Librarian shall examine:

(i) The availability for use of copyrighted works;

(ii) The availability for use of works for nonprofit archival, preservation, and educational
purposes;

(i) The impact that the prohibition on the circumvention of technological measures applied
to copyrighted works has on criticism, comment, news reporting, teaching, scholarship, or
research;

(iv) The effect of circumvention of technological measures on the market for or value of
copyrighted works; and

(v) Such other factors as the Librarian considers appropriate.

These factors to be considered in the rulemaking process require the Register to carefully balance
the availability of works for use, the effect of the prohibition on particular uses, and the effect of
circumvention on copyrighted works.*

C. The Purpose and Focus of the Rulemaking

1. Purpose of the Rulemaking

As originally drafted, Section 1201(a)(1) consisted of only one sentence--what is now the
first sentence of Section 1201(a)(1): “No person shall circumvent a technological protection
measure that effectively controls access to a work protected under this title.”*? Section
1201(a)(2), like the provision finally enacted, would prohibit the manufacture, importation,
offering to the public, providing or otherwise trafficking in any technology, product, service,
device, or component to circumvent access control measures. Section 1201(a) thus addressed
*access control” measures, prohibiting both the conduct of circumventing access control measures
and making or trafficking in products, services and devices that circumvent access control
measures. In addition to these measures relating to circumvention of access control measures,
Section 1201 also addressed circumvention of a different type of technological measure. As
originally drafted and as finally enacted, Section 1201(b) prohibits the manufacture, importation,

0 d.

11 Section 1201(a)(1)(C)(i)-(v).

2 See Report of the Senate Committee on the Judiciary on the Digital Millennium Copyright Act of 1998,

S. Rep. No. 195-190 (1998) (“Senate Report”).
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offering to the public, providing or otherwise trafficking in any technology, product, service,
device, or component to circumvent protection afforded by a technological measure that
effectively protects a right of a copyright owner under title 17 in a copyrighted work. The type of
technological measure addressed in Section 1201(b) includes copy-control measures and other
measures that control uses of works that would infringe the exclusive rights of the copyright
owner. They will frequently be referred to herein as copy controls. But unlike Section 1201(a),
which prohibits both the conduct of circumvention and devices that circumvent, Section 1201(b)
does not prohibit the conduct of circumventing copy control measures. The prohibition in Section
1201(b) extends only to devices that circumvent copy control measures. The decision not to
prohibit the conduct of circumventing copy controls was made, in part, because it would penalize
some noninfringing conduct such as fair use.

In the House of Representatives, the DMCA was sequentially referred to the Committee
on Commerce after it was reported out of the Judiciary Committee. The Commerce Committee
was concerned that Section 1201, in its original form, might undermine Congress's commitment
to fair use.® The Committee acknowledged that the growth and development of the Internet has
had a significant positive impact on the access of students, researchers, consumers, and the public
to information. It also recognized that a plethora of information, most of it embodied in materials
subject to copyright protection, was available to individuals, often for free, that in the past could
only have been located and acquired only through the expenditure of considerable time,
resources, and money.* The Committee expressed concern that marketplace realities may
someday dictate a different outcome, resulting in less access, rather than more, to copyrighted
materials that are important to education, scholarship, and other socially vital endeavors.”® It
noted that possible measures that might lead to such an outcome included the elimination of print
or other hard-copy versions, permanent encryption of all electronic copies and adoption of
business models that restrict distribution and availability of works. The Committee concluded
that “[i]n this scenario, it could be appropriate to modify the flat prohibition against the
circumvention of effective technological measures that control access to copyrighted materials, in
order to ensure that access for lawful purposes is not unjustifiably diminished.” In order to
address such possible developments, the Commerce Committee proposed a modification of

¥ Commerce Comm. Report at 35.
“od.
5 |d. at 36.

o d.
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Section 1201 which it characterized as a “fail-safe mechanism.”*" In the words of the Committee
Report, this mechanism would monitor developments in the marketplace for copyrighted
materials, and allow the enforceability of the prohibition against the act of circumvention to be
selectively waived, for limited time periods, if necessary to prevent a diminution in the
availability to individual users of a particular category of copyrighted materials.®* The “fail-safe”
mechanism is this rulemaking. In its final form as enacted by Congress, slightly modified from
the mechanism that appeared in the version of the DMCA reported out of the Commerce
Committee, the Register is to conduct a rulemaking proceeding and, after consulting with the
Assistant Secretary for Communications and Information of the Department of Commerce,
recommend to the Librarian whether he should conclude that persons who are users of a
copyrighted work are, or are likely to be in the succeeding 3-year period, adversely affected by
the prohibition under Section 1201(a)(1) in their ability to make noninfringing uses under title 17
of a particular class of copyrighted works.*® “The Librarian shall publish any class of copyrighted
works for which the Librarian has determined, pursuant to the rulemaking conducted under
subparagraph (C), that noninfringing uses by persons who are users of a copyrighted work are, or
are likely to be, adversely affected, and the prohibition contained in subparagraph (A) shall not
apply to such users with respect to such class of works for the ensuing 3-year period.”® The
Commerce Committee offered additional guidance as to the task of the Register and the Librarian
in this rulemaking: “The goal of the proceeding is to assess whether the implementation of
technological protection measures that effectively control access to copyrighted works is
adversely affecting the ability of individual users to make lawful uses of copyrighted works . . . .
The primary goal of the rulemaking proceeding is to assess whether the prevalence of these
technological protections, with respect to particular categories of copyrighted materials, is
diminishing the ability of individuals to use these works in ways that are otherwise lawful.”
Thus, the task of this rulemaking is to determine whether the availability and use of access control
measures has already diminished or is about to diminish the ability of the public to engage in
noninfringing uses of copyrighted works similar or analogous to those that the public had

7 d.

B d.

9 17 U.S.C. § 1201(a)(1)(C)..

217 U.S.C. § 1201(a)(1)(D).

2L Commerce Comm. Report at 37. Accord Section-By-Section Analysis of H.R. 2281 as passed by the
United States House of Representatives on August 4, 1998. House Comm. on the Judiciary, 105th Cong., (Comm.

Print 1998) at 6 (“House Manager’s Report”). See, supra, regarding the change from “lawful” to “noninfringing” in
the text of what became Section 1201.
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traditionally been able to make prior to the enactment of the DMCA. As the Commerce
Committee Report stated, in examining the factors set forth in Section 1201(a)(1)(C), the focus
must be on “whether the implementation of technological protection measures (such as encryption
or scrambling) has caused adverse impact on the ability of users to make lawful uses.”?

2. The Necessary Showing

In the first Section 1201 rulemaking, the Register concluded, based on a review of the
statutory text and the legislative history, that a determination to designate a class of works in this
rulemaking must be based on a showing that the prohibition has or is likely to have a substantial
adverse effect on noninfringing uses of a particular class of works.? The required showing of a
“substantial” adverse effect is drawn from the legislative history, where the requirement is
variously stated as substantial adverse impact, distinct, verifiable, and measurable impacts, and
“more than de minimis impacts.”* Similarly, for proof of “likely” adverse effects on
noninfringing uses, the Register found that a proponent must prove by a preponderance of the
evidence that the harm alleged is more likely than not; a proponent may not rely on speculation
alone to sustain a prima facie case of likely adverse effects on noninfringing uses.” If the
evidence is based on likely adverse effects on noninfringing uses, and the proponent demonstrates
that such an effect is more likely than not in the ensuing three-year period, the proponent must
demonstrate that the adverse impact is substantial (i.e., more than de minimis), and distinct (i.e.,
more than a vague or generalized claim unrelated to a particular class). The Register also
emphasized the requirement of showing a causal nexus between the prohibition on circumvention
and the alleged harm. Adverse impacts that are the result of factors other than the prohibition are
not within the scope of this rulemaking.?

The demonstration of a present or likely adverse effect is only part of the requisite
threshold showing. Proponents of designating a particular class of works must also provide
sufficient facts and legal analysis to demonstrate that the underlying use affected by the
prohibition is a noninfringing use. In the current proceeding, some proponents of certain classes

22 Commerce Comm. Report at 37.

2 2000 Recommendation of the Register of Copyrights, 65 Fed. Reg. at 64,558.
2 See Notice of Inquiry, 70 Fed. Reg. 57,526, 57,528 (Oct. 3, 2005).

% Seeid.

%2000 Recommendation of the Register of Copyrights, 65 Fed. Reg. at 64,559.
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of works asserted that where it is unclear whether a particular use is a fair use, the Register and
Librarian should give the benefit of the doubt to the proponent of designating the class.?” They
argued that this process would provide courts with the opportunity to assess the underlying use
and render a determination whether the uses are infringing or noninfringing. If the court found
that the use was noninfringing, there would be no liability for circumvention under Section
1201(a)(1). On the other hand, if the court found that the underlying use was infringing, then the
designation of the class would not shield them from liability under Section 1201(a)(1).
Proponents of this approach argued that it would allow for a development of copyright law,
particularly as it relates to fair use, and that failing to take such an approach would effectively
foreclose the courts from “breaking new ground” on fair use because “if a proposed exemption
involved an activity supported by a fair use argument that has yet to be addressed by the courts,
and the exemption were denied, a court may never have the opportunity to rule on the question
because a defendant may be unable to raise the fair use defense against a Section 1201(a)(1)
claim.”®

More specifically, that proponent suggested that “[i]f the Librarian is satisfied that the
activity in question might plausibly be a fair use or be protected by any other statutory exception,
but has some doubt on the question, then the Librarian should narrow the proposed exemption to
apply only so long as the activity in question is noninfringing.”#

The Register declines to incorporate such a rule of doubt in this proceeding. While
someone who must circumvent an access control in order to engage in what she believes to be a
fair use might be deterred from doing so due to the knowledge that she would have no defense to
a claim that she had violated Section 1201(a)(1), that does not lead to the conclusion that a class
should be designated whenever a proponent has offered a plausible but ultimately unpersuasive
argument that a particular use is fair or otherwise noninfringing. The statute requires that the
Register recommend, and the Librarian designate, a class based on a finding that users of works in
that class “are, or are likely to be in the succeeding 3-year period, adversely affected by virtue of
such prohibition in their ability to make noninfringing uses of that particular class of works.”®

N

7 C11A (EFF) at 2-4.
2 |d. at 3.
2 |d. at 3-4.

® See 17 U.S.C. § 1201(a)(1)(B).
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That language requires a conclusion that the use is or is likely to be noninfringing, not merely that
the use could plausibly be considered noninfringing** And the burden of proving that a particular
use is noninfringing belongs to the proponent of a class of works.*

That does not mean that unless there is a controlling precedent directly on point, the
Register and the Librarian must conclude that a particular use is an infringing use. If, for
example, based on a review and application of the statutory factors set forth in Section 107 and a
review and analysis of judicial precedents, the Register and Librarian conclude that a particular
use, although never before adjudicated in the courts, is a fair use, the Librarian may designate a
class of works based upon the conclusion that the use in question is fair if all the other
requirements for designating the class have been satisfied. But it is not sufficient to conclude that
a use could conceivably be fair. The burden of persuasion is on the proponent of the class.

With respect to the claim that a failure in such a case to designate a class might forever
deprive the courts of the ability to consider whether a particular use is noninfringing, the Register
considers that scenario unlikely. If, for example, the Register had recommended against
designating the proposed class of “audiovisual works released on DVD, where circumvention is
undertaken solely for the purpose of extracting clips for inclusion in noncommercial videos that
do not infringe copyright,” the courts would not have been effectively prevented from
determining whether the extraction of film clips for inclusion in noncommercial videos constitute
fair use. Itis not, as a general rule, necessary to circumvent access controls on DVDs in order to
make copies of film clips for inclusion in noncommercial videos, although it has been asserted
and the Register has acknowledged that in some cases it is preferable, and perhaps even
necessary, to circumvent in order effectively to make one’s point.** A person wishing to
adjudicate whether inclusion of film clips in noncommercial videos can be a fair use may do so by
using one of the other means discussed below without circumventing any access controls.

1 The meaning of “likely” was addressed in the first Section 1201 rulemaking. “‘Likely’—the term used

in section 1201 to describe the showing of future harm that must be made— means ‘probable,” “in all probability,” or
‘having a better chance of existing or occurring than not.” Black’s Law Dictionary 638 (Abridged 6th ed. 1991).” See
65 Fed. Reg. at 64,562.

¥ See Recommendation of the Register of Copyrights in RM 2002-4E, Rulemaking on Exemptions from
Prohibition on Circumvention of Copyright Protection Systems for Access Control, Oct. 31, 2003, at 25 (hereinafter
#2003 Recommendation of the Register of Copyrights™).

¥ The Register is not recommending designation of that precise class, but is recommending designation of
a similar class. See discussion infra at p. 22

#  See discussion infra at p. 59, regarding the DVDs and alternatives to circumvention.
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The Register also declines to create a per se rule in an evidentiary vacuum. Proposals to
designate classes of works in this proceeding are evaluated on the totality of the evidence,
including market alternatives to circumvention that enable noninfringing uses. Thus, a proponent
must demonstrate, in addition to noninfringing nature of the underlying use, that the prohibition is
adversely affecting the use of works in a particular class of works. In some cases, this may be
demonstrated by showing that the work is only available in copies protected by access controls.

In other cases, a proponent may prove that the protected copy is needed to achieve the intended
use. In all cases, the proponent must be able to demonstrate that circumvention of access controls
IS necessary in order to engage in the desired noninfringing use.

Another threshold consideration is whether the prohibition is causally related to the
adverse effect on noninfringing uses. In order for the prohibition to apply to a work, the
technological protection measure must control access to a copyrighted work. A factual record that
establishes how a technological protection measure controls access to a work is essential to the
analysis.®

If these threshold showings are met, the Register will continue the analysis in relation to
the statutory factors that the Librarian must consider before designating a class of works. The
Register will, when appropriate, assess the alternatives that exist to accomplish the noninfringing
use; such evidence is relevant to the inquiry regarding whether the prohibition is adversely
affecting the noninfringing use of the class of works. This assessment also includes consideration
of any other statutory exemptions to the prohibition that may be applicable to the use. If a
statutory exemption applies, there may be no need for the Librarian to designate a class. On the
other hand, if Congress has enacted a statutory exemption for certain types of activity that
includes requirements that proponents of a class cannot meet, that may be evidence of legislative
intent not to permit circumvention when those requirements have not been met.

At this stage of the analysis, a balancing of the interests of users and copyright owners is
critical. If an exemption is warranted by the evidentiary record, the proper tailoring of the scope

of the class is also an important consideration.

However, if a proponent of a class does not make a threshold showing in the record,

% The proponent of a class of works does not necessarily have to provide a technical analysis of how the
access control operates, but she must provide sufficient information to enable the decisionmaker to understand how,
as a practical matter (e.g., from the point of view of the user of the copy of the work), access is controlled.
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mainly that the use is noninfringing or that the prohibition is causing the effect on noninfringing
uses, the evaluation of the statutory factors will not be warranted. Only when a proponent
demonstrates a prima facie case for designating a class will the Register engage in the further
balancing of the respective interests called for in the statutory factors.

In each rulemaking proceeding, proposed classes are reviewed de novo. The fact that a
class was previously designated by the Librarian creates no presumption that redesignation is
appropriate, but rather the proponent of such a class must make a prima facie case in each three-
year period.* However, when a class has been designated for the preceding three-year period,
evidence relating to the costs or benefits ensuing from that designation are generally relevant to
the assessment of whether the existing class (or some variation thereof) should be redesignated.

3. Determination of “Class of Works™

A major focus of the first rulemaking proceeding was how a “class” of works is to be
defined. The Register determined that the statutory language requires that the Librarian identify a
“class of works” based upon attributes of the works themselves, and not by reference to some
external criteria such as the intended use or users of the works. The Register also found that the
legislative history appears to leave no other alternative than to interpret the statute as requiring a
“class” to be defined primarily, if not exclusively, by reference to attributes of the works
themselves. The Commerce Committee Report addressed the issue of determining a class of
works:

The issue of defining the scope or boundaries of a “particular class
of copyrighted works as to which the implementation of
technological protection measures has been shown to have had an
adverse impact is an important one to be determined during the
rulemaking proceedings. In assessing whether users of copyrighted
works have been, or are likely to be adversely affected, the
Secretary shall assess users' ability to make lawful uses of works
“within each particular class of copyrighted works specified in the
rulemaking.” The Committee intends that the “particular class of
copyrighted works” be a narrow and focused subset of the broad
categories of works of authorship than [sic] is identified in section

% 2000 Recommendation of the Register of Copyrights, 65 Fed. Reg. at 64,563.
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102 of the Copyright Act (17 U.S.C. 8 102).>

Because the term “category” of works has a well-understood meaning in the copyright
law, referring to the categories set forth in Section 102, the Register concluded that the starting
point for any definition of a “particular class” of works in this rulemaking must be one of the
section 102 categories. The illustrative list of categories appearing in Section 102 of Title 17 is
only a starting point for this decision and a “class” will generally constitute some subset of a
Section 102 category. Crafting the appropriate scope of a “class” is one of the major functions of
the rulemaking proceeding. The scope of any class will necessarily be determined by the evidence
of the present or likely adverse effects on noninfringing uses. The determination of the
appropriate scope of a “class of works” recommended for exemption will also take into account
the adverse effects that designation of the class may have on the market for, or value of,
copyrighted works. While starting with a Section 102 category of works, or a subcategory
thereof, the description of a “particular class” of works ordinarily should be further refined by
reference to other factors that assist in ensuring that the scope of the class addresses the scope of
the harm to noninfringing uses. For example, the class might be defined in part by reference to
the medium on which the works are distributed, or even to the access control measures applied to
them. But tailoring a class solely by reference to the medium on which the work appears, or the
access control measures applied to the work, would be beyond the scope of what a “particular
class of work™ is intended to be.*

In previous rulemakings, the Register also rejected proposals to classify works by
reference to the type of user or use (e.g., libraries, or scholarly research).* This conclusion was
consistent with the records in those rulemakings. However, in the 2006 proceeding the Register
concluded, based upon the record before her, that in appropriate circumstances a “class of works”
that is defined initially by reference to a Section 102 category of works or a subcategory thereof,
may additionally be refined not only by reference to the medium on which the works are
distributed or the access control measures applied to them, but also by reference to the particular
type of use and/or user to which the exemption shall be applicable. Tailoring a class solely by
reference to the use and/or user would be beyond the scope of what “particular class of work” is

3 Commerce Comm. Report at 38.
¥ See 2003 Recommendation of the Register of Copyrights at 11-13.

% Seeid.
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intended to be.” As the Register stated in 2000, a class of works must always begin with a
category (or categories) of works, or some subset thereof, and may then be refined by other
factors, such as the medium, the technological protection measure, the use, and/or the user. These
examples of the ways in which a class can be refined are illustrative and are representative of the
types of refinements that the Register has recommended in the past. The only general requirement
applicable to any class is that it begin with some subset of a category or categories of works. In
some factual situations, that subset classification may be the ending point for a class. However,
the records in this and prior rulemaking proceedings have demonstrated that in many cases, such a
subset of a category of works should be further tailored in accordance with the evidence in the
record. Beyond the requirement for a starting point, the Register finds no basis in the statute or
the legislative history to delineate the contours of a “class of works” in a factual vacuum.* The
contours of a “class” will depend on the unique factual circumstances established in the

40 See 2003 Recommendation of the Register of Copyrights at 84 (“Another group of proposals defined
the class of works primarily by reference to the type of use of works or the nature of the users, e.g., fair use works. A
‘use-based’ or ‘user-based’ classification was rejected by the Register in the last rulemaking, because the statutory
language and the legislative history did not provide support for classification on this basis. Defining a class in such
a manner would make it applicable to all works and would not provide any distinctions between varying types of
works or the measures protecting them. If an exemption encompassing all works is to be granted, it is more
appropriately a matter for Congressional action.”) (Footnote omitted.)

“In a letter to the Librarian of Congress and the Register of Copyrights made part of the ex parte file in
this proceeding, and appended to the Post-Hearing Response of the Motion Picture Association of America to
Copyright Office Questions relating to DVDs of August 21, 2009, at pp. 8-13, there was an objection to the
Copyright Office’s Notice of Inquiry in this proceeding. Among other things, five organizations representing
copyright owners alleged that they were precluded from presenting arguments on the proper scope of a class of
works at the initial written comment phase of the proceeding. In the Register’s view, the purpose of the initial
comment phase is to provide the opportunity to propose classes of works for consideration in the rulemaking. If no
proposals are forthcoming in a particular three-year period, this initial comment period would be an indication that
the market for access-protected digital works is functioning in a satisfactory manner and that no further information
is required for the Register’s recommendation. Opening the initial comment period to all legal arguments would not
only fragment and dilute the process, but also foster an unproductive hypothetical legal debate in a factual vacuum.
The goal of the rulemaking is to solicit information on adverse effects on noninfringing uses that are caused by the
prohibition on circumvention and to recommend classes of works to effectuate an appropriate remedy during the
ensuing three-year period for any adverse effects demonstrated in the record. The starting point for determining the
proper scope of a class is to examine the case made by proponents of a class. Once the proponents have made their
case, opponents are invited to express their views, presenting facts and offering legal arguments to the Register. If
opponents believe the proposed class is too broad in scope, they may (among other things) challenge the breadth of
the proposed class and offer their arguments as to the proper scope of a class. Deferring such submissions until after
the initial proposals have been made helps ensure that all arguments as to scope are grounded in a factual record and,
in any event, is a reasonable procedural measure that provides for an orderly and, it is hoped, focused presentation of
the cases for and against the designation of the proposed classes. As the initial Notice of Inquiry in this proceeding
clearly stated, the Register will entertain all arguments and facts related to the proper tailoring of a class. See Notice
of Inquiry, Exemption to Prohibition on Circumvention of Copyright Protection Systems for Access Control
Technologies, 73 Fed. Reg. 58,073, 58,076 (Oct. 6, 2008) (Hereinafter “Notice of Inquiry” or “NOI”).
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rulemaking record on a case-by-case basis.* Moreover, those factual circumstances must be
considered in the context of the market for copyrighted works in any given three-year period.*
Aside from designating a starting point for a “class of works,” Congress’s only real guidance as to
the scope of any particular class is that such a class should neither be too broad nor too narrow.*
In determining the proper contours of a class in any particular case, the Register will look to the
factual record to assess the proper scope of a class for the ensuing three-year period.

D. Consultation with the Assistant Secretary for Communications and
Information

Section 1201(a)(1)(C) requires the Register of Copyrights to consult with the Assistant
Secretary for Communications and Information of the Department of Commerce and report and
comment on the Assistant Secretary’s views when she makes her recommendation to the
Librarian of Congress.

The Register of Copyrights’s staff has been in frequent communication with the staff
of the National Telecommunications and Information Administration (“NTIA”) during the
rulemaking process. The new Assistant Secretary at the Department of Commerce, who is also
the Administrator of the National Telecommunications and Information Administration, was
appointed by the President after the rulemaking process had begun. Prior to the Assistant
Secretary’s appointment and confirmation, NTIA staff was briefed on the rulemaking process
established by the Register, informed of developments, in attendance at many of the hearings,
and invited to provide input in the course of this rulemaking proceeding. The Copyright
Office General Counsel and an Assistant General Counsel met with the Assistant Secretary
and his staff to discuss the rulemaking proceeding, the record in this rulemaking, and the
preliminary views of NTIA.

The Assistant Secretary formally communicated his views in a letter to the Register on

42 Commerce Comm. Report at 38; (“The issue of defining the scope or boundaries of a ‘particular class’
of copyrighted works as to which the implementation of technological protection measures has been shown to have
had an adverse impact is an important one to be determined during the rulemaking proceedings.”)

4 d. at 36 ("This mechanism would monitor developments in the marketplace for copyrighted materials,
and allow the enforceability of the prohibition against the act of circumvention to be selectively waived, for limited
time periods, if necessary to prevent a diminution in the availability to individual users of a particular category of
copyrighted materials.”)

4 House Manager’s Report at 7.
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November 4, 2009, supplemented by another letter on April 16, 2010.“ NTIA’s views were
considered by the Register in forming her recommendation. A discussion of NTIA’s
substantive analysis of particular proposals is presented in the relevant sections of this
recommendation.

The Assistant Secretary also offered some views on the considerations applicable to the
rulemaking process itself, including the scope of a “class of works” and the evaluation of “likely”
adverse effects.

With respect to the determination of a “class of works,” NTIA supported the decision of
the Register to tailor a class to the attributes of the use or the user in appropriate circumstances.
The Assistant Secretary stated that tailoring a class in such a manner facilitates addressing the
demonstrated harm while at the same time limiting the adverse consequences that may result from
the designation of the class.*” NTIA believes that this approach strikes the appropriate balance by
permitting the exemption of a class for affected uses or users without unnecessarily exempting a
broad class to accommodate a subset of users or uses.

With respect to the “likely” adverse effects, NTIA noted that while mere speculation
cannot support a claim of likely adverse effect, both present and future harms must be considered.
NTIA states that mere speculation is insufficient to demonstrate likely harm, but believes that
likely adverse effects on noninfringing uses may be satisfied by demonstrating that harm is likely
to occur for particular individuals or for the public as a whole. In any case, NTIA believes that an
class of works must be specifically tailored to meet the need or mitigate against the adverse
impact.” NTIA also stresses that it is important to consider the alternative means of
accomplishing a noninfringing use that do not require circumvention. Because rights holders
could be harmed by an exemption, NTIA hopes that market forces will compel private solutions

4 Letter from Lawrence E. Strickling to Marybeth Peters, Nov. 4, 2009 (hereinafter “NTIA Letter”).
The letter is available at the Copyright Office website, http://www.copyright.gov/1201/.

4 This letter was solely on the subject of mobile phone unlocking. The contents of this letter are fully

discussed, infra, in the mobile phone unlocking section. This letter is also available at the Copyright Office website,
http://www.copyright.qov/1201/.

47 NTIA Letter, at 2.

4% |d. at 2-3.
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that will benefit both rights holders and consumers.®

I1. SOLICITATION OF PUBLIC COMMENTS AND HEARINGS

On October 6, 2008, the Register initiated this rulemaking proceeding pursuant to Section
1201(a)(1)(C) with publication of a Notice of Inquiry.® The NOI requested written comments from
all interested parties, including representatives of copyright owners, educational institutions,
libraries and archives, scholars, researchers, and members of the public. The NOI devoted a great
deal of attention to setting out the legislative parameters and the scope of the rulemaking based on
the determinations made in the first rulemaking. It also summarized the scope of the term “class
of works” as it has been refined over the course of the three prior rulemakings.®* As in past
Section 1201 rulemaking proceedings, the NOI stated a preference for submission of comments
via electronic filing, and the Copyright Office activated a web-based form to facilitate comment
submission and subsequent posting of comments to the Copyright Office’s website.

During the initial comment period that ended on December 2, 2008, the Copyright Office
received nineteen written comments proposing twenty-five classes of works, all of which were
posted on the Office’s website.*® Parties submitting comments during this period were asked to
specify a class or classes of works adversely affected by the prohibition on circumvention of
access controls; to summarize their argument in favor of designating the class of works; and to
provide any facts, evidence, and legal arguments supporting the designation. Because some of
the initial comments contained similar or overlapping proposals, the Copyright Office arranged
related classes into groups, and set forth and summarized all proposed classes in a Notice of
Proposed Rulemaking published on December 29, 2008.> This NPRM did not present the initial
classes in the form of a proposed rule, but merely as “a starting point for further consideration.”*

9 d. at 3.

% See Notice of Inquiry, 73 Fed. Reg. 58,073.
5t |d. at 58,076-77.

2 1d. at 58,078.

8 See Section 1201 Comments at http://www.copyright.gov/1201/2008/index.html. (Last visited 4/30/10.)

% Notice of Proposed Rulemaking, Exemption to Prohibition on Circumvention of Copyright Protection

Systems for Access Control Technologies, 73 Fed. Reg. 79,425 (Dec. 29, 2008) (Hereinafter “NPRM”).

% Id. at 79,427.
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The NPRM asked interested parties to submit comments providing support, opposition,
clarification, or correction regarding the proposed classes of works, and to provide factual and/or
legal arguments in support of their positions. The Copyright Office received a total of fifty-six
responsive comments before the comment period closed on February 2, 2009, all of which were
posted on the Copyright Office website.*

On March 9, 2009, the Register published a Notice that public hearings would be
conducted at Stanford University in Palo Alto, California and at the Library of Congress in
Washington, DC in May 2009. Persons wishing to testify were asked to submit their requests to
testify by April 3, 2009. The Register conducted public hearings on four separate days: at
Stanford University on May 1, 2009, and at the Library of Congress on May 6, 7, and 8, 2009.
Thirty-seven witnesses, representing proponents and opponents of proposed classes of works,
testified on twenty-one proposed classes. Written transcripts of the hearings were posted on the
Copyright Office website, along with audio recordings of most of the hearing sessions.®

Following the hearings, the Copyright Office sent questions pertaining to certain issues to
all of the witnesses who had testified regarding those issues. The purposes of these written
inquiries were to: (1) clarify for the record certain statements made during the hearings; (2) elicit
responses to questions raised by hearing testimony; (3) gather information on the operation of
specific technologies, and (4) foster reactions to potential alternatives to specific proposed classes
of works. The post-hearing questions from the Copyright Office and the responses from the

56

4/30/10.)

Section 1201 Comments at http://www.copyright.gov/1201/2008/responses/index.html. (Last visited

" Notice of Public Hearings, 74 Fed. Reg. 10,096 (Mar. 9, 2009).

%8 Section 1201 Rulemaking Hearings at
http://www.copyright.qov/1201/hearings/2009/transcripts/index.html. (Last visited 4/30/10.)

In referring to the comments and hearing materials, the following abbreviations and conventions are used herein: C-
Initial Comment, i.e., a comment proposing a class of works; R - Reply to Comment, and T-Transcript. Comment
numbers correspond to the number in the indices of comments found at
http://www.copyright.qov/1201/2008/index.html (Last visited 4/30/10.) and
http://www.copyright.gov/1201/2008/responses/index.html. (Last visited 4/30/10.) References to the transcripts
include the name of the witness, the date of the testimony, and the pages of the transcript. Hence, a reference to “C6
(Montoro) at 1" is a reference to the initial comment of Joseph Montoro at page 1. A reference to “T Metalitz,
5/8/09, at 55-56" is a reference to the transcript of the testimony of Steven Metalitz on May 8, 2009, at pages 55-56.
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witnesses have been posted on the Copyright Office website.*

Following the posting of the responses to Copyright Office questions, Virgin Mobile
petitioned the Register to consider additional evidence responsive to allegations contained in the
response of the Electronic Frontier Foundation (EFF). The Register granted Virgin Mobile’s
request and provided the Electronic Frontier Foundation with an opportunity to respond to Virgin
Mobile’s submission. Both parties agreed that the evidentiary dispute did not affect the interests
of any other proponents or opponents, and an assessment of the filings supported this assertion.
These filings have also been posted on the Copyright Office’s website.*®

On October 27, 2009, the Librarian of Congress published in the Federal Register a Notice
of an interim rule, extending the existing classes of works exempted from the prohibition until the
conclusion of the current rulemaking proceeding and the designation of any classes of works to be
exempt from the prohibition for the ensuing three-year period by the Librarian of Congress.®

I11.  THE DESIGNATED CLASSES

A. Motion pictures on DVDs that are lawfully made and acquired and that are
protected by the Content Scrambling System when circumvention is
accomplished solely in order to accomplish the incorporation of short portions
of motion pictures into new works for the purpose of criticism or comment,
and where the person engaging in circumvention believes and has reasonable
grounds for believing that circumvention is necessary to fulfill the purpose of
the use in the following instances:

. Educational uses by college and university professors and by college

% U.S. Copyright Office, Copyright Office Questions and Responses at
http://www.copyright.qov/1201/2008/questions/index.html. (Last visited 4/30/10.) References to post-hearing
comments include the name of the person or organization submitting the comment, the topic of the comment and the
date the comment was submitted. Hence, a reference to Response of Decherney to Copyright Office Questions
Relating to DVDs of May 9, 2009, at 1-2 is a reference to pages 1-2 of the response submitted by Decherney on May
9, 2009, to post-hearing questions from the Copyright Office.

8 See Petition by Virgin Mobile and Response by the Electronic Frontier Foundation at
http://www.copyright.qov/1201/2008/answers/8 28 reponses/virgin-mobile.pdf (Last visited 4/30/10.) and
http://www.copyright.gov/1201/2008/answers/9 21 responses/eff.pdf. (Last visited 4/30/10.)

8 See Federal Register Notice of Interim Rule, 74 Fed. Reg. 55,138 (Oct. 27, 2009) at
http://www.copyright.qov/fedreq/2009/74fr55138.pdf. (Last visited 4/30/10.)
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and university film and media studies students;
. Documentary filmmaking;

. Noncommercial videos

Background. Eight proposals were submitted requesting the designation of classes of
works in order to allow the circumvention of audiovisual works for educational purposes by both
educators and students. These proposals follow on the heels of the Register’s 2006 designation of
a class of “[aJudiovisual works included in the educational library of a college or university’s film
or media studies department, when circumvention is accomplished for the purpose of making
compilations of portions of those works for educational use in the classroom by media studies or
film professors.”

Two additional proposals were submitted to designate classes of works relating to CSS-
protected DVDs.®? One proposal sought designation of a class to allow qualified documentary
filmmakers to circumvent the CSS encryption on DVDs when the motion pictures are not
commercially available in unprotected DVD format, and when substantial production has
commenced on the documentary film.® Another proposal related to noncommercial,
transformative use of motion pictures on CSS-protected DVDs for the creation of noncommercial
videos.® Because of the similar factual and legal issues raised by these proposals, the Register
has considered them together. The proposed classes were:

4A. Commercially produced DVDs used in face—to—face classroom teaching by college and
university faculty, regardless of discipline or subject taught, as well as by teachers in K-12
classrooms.

4B. Audiovisual works used by instructors at accredited colleges or universities to create
compilations of short portions of motion pictures for use in the course of face—to—face
teaching activities.

4C. Audiovisual works that illustrate and/or relate to contemporary social issues used for the

62 CSS is an acronym for “Content Scrambling System.” CSS is an encryption-based system that employs
an algorithm to encrypt the contents of a DVD. See, infra, for more information on this type of TPM.

8 C11B (Kartemquin Educational Films, Inc. and International Documentary Association) (hereinafter

“Kartemquin™).

5 C11A (EFF).
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purpose of teaching the process of accessing, analyzing, evaluating, and communicating
messages in different forms of media.

4D. Audiovisual works that illustrate and/or relate to contemporary social issues used for the
purpose of studying the process of accessing, analyzing, evaluating and communicating
messages in different forms of media, and that are of particular relevance to a specific
educational assignment, when such uses are made with the prior approval of the instructor.

4E. Audiovisual works contained in a college or university library, when circumvention is
accomplished for the purpose of making compilations of portions of those works for
educational use in the classroom by media studies or film professors.

4F. Audiovisual works contained in a college or university library, when circumvention is
accomplished for the purpose of making compilations of portions of those works for
coursework by media studies or film students.

4G. Audiovisual works included in a library of a college or university, when circumvention is
accomplished for the purpose of making compilations of portions of those works for
educational use in the classroom by professors.

4H. All audiovisual works and sound recordings ‘used in face—to—face classroom teaching by
college and university faculty, regardless of discipline or subject taught’ and regardless of the
source of the legally acquired item.

11A. Audiovisual works released on DVD, where circumvention is undertaken solely for the
purpose of extracting clips for inclusion in noncommercial videos that do not infringe
copyright.

11B. Motion pictures and other audiovisual works in the form of Digital Versatile Discs
(DVDs) that are not generally available commercially to the public in a DVD form not
protected by Content Scramble System technology when a documentary filmmaker, who is a
member of an organization of filmmakers, or is enrolled in a film program or film production
course at a post-secondary educational institution, is accessing material for use in a specific
documentary film for which substantial production has commenced, where the material is in
the public domain or will be used in compliance with the doctrine of fair use as defined by
federal case law and 17 U.S.C. § 107.

1. Proposed Classes for Educational Purposes

Overview and Comments. In the 2006 proceeding, three professors of film and media
studies from the University of Pennsylvania’s Cinema Studies Program and Annenberg School
for Communication asserted that:



Recommendation of the Register of Copyrights June 11, 2010 Page 24

in order to teach their classes effectively, they need to be able to create
compilations of portions of motion pictures distributed on DVDs protected by CSS
for purposes of classroom performance. They also asserted that in order to show
pedagogically necessary, high quality content in a reasonably efficient manner,
they must circumvent CSS in order to extract the portions of motion pictures or
audiovisual works necessary for their pedagogical purposes.®

The Register found that the proponents convincingly demonstrated that the use alleged to
be adversely affected was indeed noninfringing. Performing or displaying portions or individual
images from motion pictures “in the course of face-to-face teaching activities of a nonprofit
educational institution, in a classroom or similar place devoted to instruction” is noninfringing
under Section 110(1) of the Copyright Act.®® Furthermore, the Register determined that the
reproduction of such portions or images into compilations was in many cases a fair use of the
motion pictures under Section 107 of the Copyright Act.®’

In addition, the Register undertook an extensive inquiry into the text and legislative
history of the statutory category “class of works” and determined that, while a class must be
initially based upon the inherent qualities of the works themselves, and may also be refined by
reference to the access controls applied to the works and/or the formats in which the works are
distributed (the approach taken in 2000 and 2003), it may also be, in certain cases, appropriate to
further tailor a class based upon the use that is being adversely affected by the prohibition on
circumvention and/or upon the user who finds his or her noninfringing use adversely affected.®

% See Recommendation of the Register of Copyrights in RM 2005-11, Rulemaking on Exemptions from
Prohibition on Circumvention of Copyright Protection Systems for Access Control, Nov. 17, 20086,
http://www.copyright.qov/1201/docs/1201 recommendation.pdf, at 13 (hereinafter “2006 Recommendation of the

Register of Copyrights”).

% 1d. at 13-14.
7 1d.

6 See id. at 18-19 (“The tailoring of a ‘class’ is supposed to be remedial for those users who are adversely
affected by the prohibition. Unless a “class’ may describe those uses or users, the regulatory language will not
always clearly identify the intended recipients of the remedial exemption. While it is certainly possible, as our past
rulemakings have demonstrated, to craft a properly tailored exemption without reference to a particular use or users,
in other cases, such as the one here at issue, failing to specify the use or users for whom the exemption was found to
be warranted would result in an unnecessarily broad exemption. Further, if a class is too broad, it will often entail
undesirable consequences. If those consequences are such that they would lead to undue harm to copyright owners,
it may be difficult to justify the exemption at all. Were that the result, the rulemaking proceeding would not be
operating as the fail-safe mechanism that Congress intended it to be. Therefore, depending upon the circumstances, it
can be appropriate to refine a class by reference to the use or user in order to remedy the adverse effect of the
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Because the proposal was narrowly tailored with regard to a discrete set of users who had
demonstrated a sufficient need to circumvent DVD access controls for limited noninfringing
purposes that are entitled to special consideration under Section 1201(a)(1)(C), and because such
tailoring greatly reduced the risk that the circumvention would be for improper purposes or would
lead to large-scale circulation of unprotected, digital motion pictures, potentially deterring further
rights-holder investment in DVD creation or distribution, the Register found that the
circumvention of CSS on DVDs for the purpose of classroom instruction was proper. In addition,
the record in the rulemaking demonstrated that the pedagogical needs of film and media studies
professors could not be met by analog VHS tapes or by recording the works from the television
screen with a video camera because (1) the nature of the courses required high-quality images and
sound and (2) DVDs frequently contain extra features not found on VHS tapes. As the Register
stated,

[F]or older works, the DVD version of a motion picture can preserve the color
balance and aspect ratio to accurately reflect how the original work would have
appeared when it was originally released in theaters. The record does not reveal
sufficient viable alternatives to the DVD version of the motion pictures for this
purpose. For instance, VHS versions of the films altered the color balance and
aspect ratio. Similarly, the demonstration at the hearing of screen shots with a
digital video recorder revealed dramatic color distortions and greatly reduced
picture quality. While these options may have satisfied the needs of many types of
noninfringing users and even many noninfringing educational uses — e.g., those
wanting to comment on the historical context of a film or create a parody, or to
show a film clip in a class unrelated to cinematographic significances.— the
reduced quality of alternative formats was wholly insufficient for the pedagogical
purposes for which the clips were sought in film and media studies classes.®

The Register also relied on evidence that demonstrated the need for film and media studies
professors to circumvent CSS in order to extract DVD clips for compilations to be shown in the
classroom, as opposed to inserting single DVDs in succession, a practice that would force the
students to sit through introductory screens that CSS prevents users from skipping. “[F]or the film
and media professors’ intended use,” wrote the Register in 2006, “these screens waste valuable
class time. The larger the number of DVDs that need to be shown, the greater the amount of class
time spent watching material that serves no pedagogical purpose.”” The record revealed that if a

prohibition and to limit the adverse consequences of an exemption.”).
8 1d. at 20.

™ 1d. at 23.
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film professor wanted to show ten 30-second clips in a class session of 50 minutes, the amount of
time spent shuffling DVDs into and out of the DVD player would represent “[t]en percent of
educational classroom time [which] is a significant social expenditure, particularly when
classroom time is a limited and precious resource.”™

The eight proposals the Copyright Office received in 2009 for classes of audiovisual
works for educational uses all seek to build upon the 2006 film and media studies class to apply to
broader categories of users and uses. For ease of reference the Copyright Office identified these
proposals as numbers 4A through 4H.

Proposal 4E was, with one change, a duplication of the 2006 film and media studies class
of works, and was proposed by the same three University of Pennsylvania professors, joined in
this rulemaking by the International Communication Association and the Society for Cinema and
Media Studies.” The difference in the 2009 proposal was an expansion from audiovisual works
contained in “the educational library of a college or university’s film or media studies
department” to those contained in *“a college or university library.” Proponents of the class
asserted that limiting the source of audiovisual works to those in the collections of specialized
libraries would unduly restrict the range of titles available for pedagogical use, without any
corresponding benefit to rights-holders.”™ If a college or university has already purchased a work
for its main (or sole) library, then professors already enjoy legal access to that work, the
proponents pointed out, and forcing a school to purchase a separate copy for a specialized library
is a waste of scarce resources.” In addition, noted the proponents, many schools lack dedicated
and separate film and/or media studies libraries altogether.™

In support of designating the existing classes again for the ensuing three year period, the
proponents presented evidence that the designation of the existing class of works has been a great
boon to film and media professors during its three year term,” as well as evidence that the same

™ d. at 21, 24.

2 CA4E & 4F (Decherney) at 1.

" 1d. at 15.
™ 1d. at 14.
s 1d. at 14-15.

% 1d. at 2-3.
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circumstances that prompted its approval in 2006 are still present in 2009, and are likely to
remain in effect for the next three years. The need for film and media studies professors to create
high-quality clip compilations has not changed since 2006, and the proponents argued that
circumvention of access-protected audiovisual works is the only way in which to obtain copies of
the desired content with sufficient quality. Many audiovisual works, they asserted, are only
available on DVDs, and the extra features on DVVDs remain unavailable on any other medium.”
For those works available on alternative media, such as VHS or YouTube, the quality is
inadequate for the intended purpose.™

At the hearings in Palo Alto and Washington, representatives of copyright owners argued
that the proposed classes relating to DVDs should not be designated if alternative means of
engaging in the noninfringing uses are available. Much of the discussion at the Washington
hearings focused on two means of copying film clips from DVDs that do not appear to involve
circumvention of CSS: the capturing of audiovisual content either (1) by camcording or (2) by
using video capture software. Both of these methods involve reproducing the content of a DVD
after it has been legitimately decrypted, and thus without circumvention. Camcording involves
pointing a digital video camera at a television screen showing a performance of the desired work.
The resulting copy can be uploaded to a computer where, free of access or copy controls, it can be
edited as needed.” At the hearings in Washington, the MPAA demonstrated the quality of video
that could be obtained by filming a flat screen television, and showed a video of how it prepared
its demonstrative evidence.

The second method—using video capture software—is roughly analogous to camcording
in that it reproduces the information stored on a DVD as it is being shown on a screen, and does
not access digital content on the disc itself. Video capture software, however, uses software to
copy the information, so the reproduction occurs entirely inside the computer. Different video
capture programs capture digital signals in different ways, but the fundamental process is that the
computer’s licensed DVD player decrypts the content, which is sent to the computer’s video card
and software driver, and from there is sent to the screen. The video capture software copies the
content as it is being rendered in unencrypted format to the screen.

7 1d. at 10-12.
% 1d. at 5-7; 12.

" See Ts Attaway & Seymour, 5/6/09, at 207-10 (MPAA demonstration of how to make a camcorded
screen shot and what the resulting copy looks like.)
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Proponents of class 4E and of the other Category 4 classes considered these two
alternative methods of making film clips to be unacceptable due to poor image and sound quality.
While proponents of class 4E noted that the quality of the camcording output as shown by the
MPAA had improved since 2006, they also stated that it remained inadequate for film and media
studies classroom use:

[T]hey were using a telephoto lens, and there was noticeable distortion . . . there
was discoloration; there was a reddish cast to the images; they were still a little
muddy and blurred, and you can see bleed-through in the lines . . . especially
because they were showing dark scenes, there is actually a lot of detail that . . .
apparently wasn’t captured by the camcorder.®

At the hearings in Palo Alto, CA and in Washington, DC, the Copyright Office
demonstrated the results of the use of video capture software and asked a number of questions of
both proponents and opponents of the proposed classes of works.®* The line of questions posed to
the opponents of the proposed classes related to whether or not video capture software violated
the prohibition on circumvention. At both hearings, opponents of the classes were unwilling to
provide a definitive answer to this question. After the hearings, a series of questions were sent to
all hearing participants involved in the DVD-related panels in order to clarify whether using
video capture software violated the prohibition on circumvention in Section 1201(a)(1), and to
clarify whether such software captures were, or could be, sufficient for various uses that were
alleged to be adversely affected by the prohibition.®2 The general response was that a number of
forms of video capture software do not circumvent any access controls and thus do not violate the
prohibition.®

Despite the clarification of the legality of video capture software and the use of the

® T Decherney, 5/6/09, at 242.

8 The particular software used in the demonstration was Snagit. T Kasunic, 5/1/09, at 57-59; T Kasunic,
5/6/09, at 244-45. For more information on Snagit, see http://www.techsmith.com/screen-capture.asp. (Last visited
4/30/10.)

8 The questions posed and responses received are available in their entirety on the Copyright Office’s
website. See http://www.copyright.gov/1201/2008/questions/index.html. (Last visited 4/30/10.)

8  The respondents qualified this legal analysis by noting that they did not examine every screen capture
program available, and were limited to publicly available information regarding the programs they did examine.
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software, the proponents of the classes stated that video capture software produced less-than-
useful results:

The frame rate is often reduced. Even when the frame rate is very high, the timing
of the action can be distorted, creating staccato or jerky motion. More importantly,
pieces of the video are simply missing. These “holes” in the video can be
particularly noticeable when analyzing a work of animation or claymation, in
which every frame has been composed individually by the filmmakers. It seems
surprising that educators in any field would be asked to teach works with missing
pieces.®

Proponents of the classes reiterated their view that no DVD player on the market gave
professors the flexibility to create compilations of multiple film clips or spared them from wasting
class time by switching among separate discs, noting that the available models only accepted one
disc at a time.® They also asserted that licensing the use of clips from the rights-holders was an
“invalid” alternative because it would retard the spontaneity needed for effective classroom
discussions,® because it presented a risk that rights-holders might withhold permission for a use
they did not approve of,®” and because the licensing process was labyrinthine and too time-
consuming.®

Finally, some proponents for redesignation of the film and media studies class made clear
that it should not be restricted to CSS-protected DVDs, but also apply to Blu-ray discs, streaming
digital media, and all forms of audiovisual content that require circumvention in order to make
clip compilations.® The examples cited in favor of the proposed class, however, concerned only
DVDs.

Copyright owners who commented on the proposed redesignation of the film and media

8  Post-Hearing Response of Decherney to Copyright Office Questions Relating to Video Capture
Software of July 9, 2009, at 1-2.

% C4E & 4F (Decherney) at 8.

% 1d. at 9.

& d.

8 See T Decherney, 5/6/09, at 114.

8  See, e.g., CAE & 4F (Decherney), at 7, 10, 12; T Decherney, 5/6/09, at 115-116.
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studies class did not, in principle, oppose redesignation of the class for another three years;® nor
did they oppose the expansion to include audiovisual works contained in a college or university
library.®* However, several commenters representing, among others, motion picture studios,
recommended that the class be explicitly narrowed in five respects: (1) to apply only to
audiovisual works on CSS-protected DVDs; (2) to apply only when circumvention is “truly
necessary,” such as when the material is not reasonably available through a consensual path;® (3)
to apply only when “all existing digital copies of a work contain access controls that prevent” the
creation of clip compilations; (4) to clarify that it applies “solely” for the stated purpose; and (5)
to clarify that the circumvention itself, as well as the classroom use, may only be undertaken by
film and media studies professors.*

Proposals 4A through 4D and 4F through 4H sought the same fundamental outcome as 4E,
circumvention of audiovisual works for educational purposes, but offered different classes of
works. Because these proposals shared among themselves many of the same elements of a class
of works, and many of the same rationales for defining a class of works by these elements, the
following review is organized not by proposal, but by elements of the classes sought to be
exempted.

a. Inherent attributes and media of the work

The proponents of the classes relating to educational uses of DVDs tended to define their
classes initially in terms of “audiovisual works.” However, their comments and testimony
focused almost entirely on motion pictures® in the form of CSS-protected DVVDs. The proponents
marshaled substantial evidence of the pervasiveness and importance of audiovisual material in

% See, e.g., R37 (DVD CCA) at 16; R45 (MPAA) at 10-11; R46 (Joint Creators) at 29; R48 (Time
Warner) at 9.

8 See, e.g., R46 (Joint Creators), at 30, n.54.

%2 Several motion picture industry commenters described a film clip service being designed by the MPAA
and the University of Southern California School of Cinematic Arts (“USC”) that would provide film professors with
free online access to full length films and short clips for educational use. It was proposed that, once this service is
operative, the class of works should be limited to works not available through the service. See, e.g., R45 (MPAA) at
10-11; R48 (Time Warner) at 9.

% See R46 (Joint Creators) at 29-30; R45 (MPAA) at 11.

% Under the copyright law “motion pictures” constitute a subset, but a very large subset, of the category

of “audiovisual works.” See, infra, for a fuller discussion.
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contemporary education, and further argued that, given this state of affairs, such material should
be of a high quality in terms of both image and sound.® The proponents asserted that only DVDs
provide the necessary quality, and only DVDs are amenable to the kind of clip extraction and
editing required for instructors to create compilations that allow the comparison and analysis of
multiple audiovisual works without wasting class time.* Specifically, the proponents criticized
camcording, Hulu, and YouTube as poor alternatives given, respectively, their expense and lower
quality, inability to edit, and lack of selection.®” The proponents also pointed out that DVDs are
presently the default format for audiovisual works, having completely eclipsed VHS tapes, which
no longer exist as a viable, unprotected, alternative.®

b. Source of the work

The current film and media studies class includes only DVDs “included in the educational
library of a college or university’s film or media studies department.” Such restriction of the
class to DVDs housed in a library or another specific location was omitted from some of the
proposals for expanded classes of works for educational circumvention.® One proposal,
however, suggested that the DVDs should be “legally acquired,”* and two others suggested the
same standard as proposal 4E, location in a *“college or university library.”*

C. Use and user of the work

In order for a class of works to be designated in this rulemaking, it must be shown that the
prohibition on circumvention adversely affects the noninfringing use of the work. Many of the

% See, e.g., T Hobbs, 5/6/09, at 238-40 (on the need for clear image in order to do a “careful visual
analysis” in Media Literacy classes); T Skalbeck, 5/6/09, at 166-7 (on the need for high quality images in copyright
law classes); T Band, 5/6/09, at 123-24 (on the need for high quality image and sound quality in criminal justice
classes); T Kaiser, 5/1/09, at 49 (on the need for high quality audio tracks in foreign language classes).

% See, e.g., C4B (Smith) at 4; C4C & 4D (Hobbs) at 15-16; T Kaiser, 5/1/09, at 24-25.

%7 See T Handman, 5/1/09, at 18-19; T De Kosnik, 5/1/09, at 47; R32 (BYU) at 4.

% See, e.9., C4C & 4D (Hobbs) at 14-15.

% See proposed classes of works, 4A, 4B, 4C, and 4D, filed in this proceeding.

100 C4H (Fedak).

01 C4E & 4F (Decherney); CAG (Libraries).
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proposed classes of works are, and will continue to be, used for classroom instruction.*®> Such
uses are, like the uses approved in the 2006 film and media studies class of works, noninfringing
by virtue of the Section 110(1) face-to-face teaching exception (performance of works in the
course of face-to-face teaching activities) as well as fair use under Section 107 (reproducing
portions of motion pictures for inclusion in compilations for classroom performance).’® In
addition, two proposals concerned the use of protected DVDs by students in completing assigned
projects and other coursework.’* Proponents asserted that use of copyrighted DVDs by students
in fulfilling course assignments is noninfringing on the same fair use grounds as the clip
compilation activities covered by the 2006 film and media studies class of works.** Proponents
also argued that the Section 110 exceptions apply to performances and displays by pupils as well
as by instructors, provided that the performance or display constitutes a “teaching activity.”*®

Beyond the threshold question of whether Section 1201(a)(1)(A) negatively affects, or is
likely to affect, the noninfringing use of a class of works, the nature of the use and user of
protected works can be relevant to the construction of the exempted class itself. Proponents of
the educational exemptions sought to refine their proposed classes by reference to expanded
groups of uses and users beyond those included in the 2006 class of works. Regarding the nature
of the use, they argued that all disciplines taught at all levels of education rely upon audiovisual
works, and that the inability to circumvent DVDs in order to make classroom compilations
adversely affects the pedagogical needs of instructors across the educational spectrum. As one
commenter put it:

Since most DVD’s are encrypted medium, Section 1201 prevents instructors from
compiling film clips for non-infringing teaching purposes. Thus, the demise of
VHS dissolves the distinction between film and media studies and other specific
subject areas because the pedagogical need for audiovisual works has become
inseparably connected to and only satisfied through use of technologically

102 See proposed classes of works, 4A, 4B, 4C, 4E, 4G, and 4H, filed in this proceeding.
103 See, e.g., C4C & 4D (Hobbs) at 9-14.
104 See proposed classes of works, 4D and 4F, filed in this proceeding.

105 See CAC & 4D (Hobbs) at 9-14 (using same fair use analysis for teacher and student use of DVD
clips).

16 1d. at 10.
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protected DVDs.*’

In particular, many proponents explained that film and media studies are not the only
courses to rely upon audiovisual works as primary texts. Thus, they maintain, the need to closely
examine the details and artistic choices of a film that were central to the Register’s decision in
2006 are also present in Media Literacy, English, Foreign Language, and multidisciplinary
courses.'®

Regarding the need to create clip compilations of DVD content in non-film and media
studies environments, proponents of the class made the point that the problem of serially showing
multiple DVDs without the ability to skip the preliminary screens or pre-cue the desired scenes
was a significant waste of class time regardless of the subject being taught.** It should also be
noted, however, that some of the proponents cited examples that did not involve multiple works,
but only involved performing a single portion of a work in a classroom.

One particularly contentious expansion of the 2006 film and media studies class of works
proposed in the current rulemaking was the inclusion of student uses within the exempted class of
works. The proposals regarding circumvention for use in college and university film and media
studies courses and in media literacy education courses at all educational levels urged that, in
order to prepare and perform coursework assigned by the relevant instructor, students enrolled in
these classes should be permitted to circumvent access controls on audiovisual works.***
Examples presented of the kind of student work that is adversely affected by the current inability
to legally circumvent audiovisual works included critical mash-ups, voiceover commentary, and
video essays.”? In one particularly vivid illustration, Professor Decherney of the University of
Pennsylvania testified to the inadequacy of broadcast and YouTube clips as incorporated into a
student work:

107 R32 (BYU) at 4.

108 See, e.g., C4B (Smith) at 2; CAC & 4D (Hobbs) at 7; C4G (Libraries) at 10-11.
109 See, e.g., C4C & 4D (Hobbs) at 16.

110 See, e.g., CAG (Libraries) at 5-6; T Skalbeck, 5/6/09, at 162-63.

111 See CAC & 4D (Hobbs) at 18; CAE & 4F (Decherney) at 16-18.

112 See CAE & 4F (Decherney) at 16; T Decherney, 5/6/09, at 119.
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The power of blood spewing from a severed arm, and the impact of a gun being
placed in a young boy’s mouth were nullified by the muddy, pixilated images that
they had to use. It was a clear case . . . in which high-quality digital clips were
absolutely necessary.*

While conceding that the reproduction of portions of motion pictures by instructors and
students may often fall within fair use and that the public performance of these portions for
educational purposes in the classroom falls within the exemption in Section 110(1) of the
Copyright Act,*** opponents maintained that circumvention was not necessary to achieve the
desired uses.

First, opponents challenged the assertion that non-film and media studies classes require
DVD-level quality to meet their pedagogical goals.*** Proceeding from this premise, they asserted
that, despite the demise of an analog alternative in the form of VHS tapes, many other non-
circumventing options remain, including YouTube, camcording, and requesting permission from
rights-holders.** Opponents also noted that allowing such a broad exemption presents a risk of
legitimizing illegal circumvention tools and services to such a degree that the entire CSS legal
and technical regime would be undermined.**

Regarding some of the specific elements of the classes of works sought to be exempted,
opponents asserted that only the creation and subsequent classroom performance of clip
compilations fit within the Register’s 2006 approach to defining a class of works. To omit the
compilation element (as proposals 4A, 4C, 4D, and 4H do) would, in their view, “resull in

a Oclass of worksl that is primarily based on a type of use
or user rather than a calegory of works.0" Furthermore, the

opponents maintained that those proposals, such as 4B, that sought an class that covered K-12
instructors, failed to provide any examples where the circumvention ban has adversely affected

13 T Decherney, 5/6/09, at 119.

14 See T Metalitz, 5/6/09, at 196.

115 See, e.g., T Metalitz, 5/1/09, at 42-43.

116 See, e.g., R37 (DVD CCA) at 20; T Metalitz, 5/1/09, at 40-41.
17 See R37 (DVD CCA) at 21.

118 See R46 (Joint Creators) at 33.
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noninfringing uses in that sector.*®

In addition to opposing designation of a broad class of audiovisual works for educational
uses, commenters from motion picture studios and other rights-holders strongly opposed
extending any class to uses by students. Their primary concern was that such an extension would
lead to widespread confusion over whether a particular use fell within the scope of the class and
over the legality of circumvention in general.’*® The opponents also pointed out that while the
limited category of beneficiaries of the class designated in 2006 were familiar with the DMCA
and had incentives to act responsibly, those characteristics do not apply to the vast majority of
students.**

2. Proposed Class for Documentary Filmmakers

Comments. Proponents of an class for the benefit of documentary filmmakers claimed
that in the course of producing their films, documentary filmmakers often must make fair use of
portions of creative works for criticism or analysis of the works themselves, or to make social
commentary generally. They stated that the prohibition on circumvention is “crippling
filmmakers’ abilities to make fair use of works and to use public domain materials.”*?
Proponents also stated that alternative formats are no longer available for the vast majority of
motion pictures.*®

In response, the Joint Creators and Copyright Owners'* stated that the proponents had
failed to identify a particular noninfringing use that is being adversely affected by the

119 See jid.
120 Sge, e.g.,, R37 (DVD CCA) at 22-23.
121 gee R45 (MPAA) at 11.

122 gee C11B (Kartemquin) at 1.
122 1d. at 3, noting that in 2008, Amazon revealed that only seven titles were released in VHS format, and
that in 2009, of the 1950 titles slated for release, only one was announced to be released in VHS format.

124 The self-styled “Joint Creators and Copyright Owners” (referred to herein as “Joint Creators”) are a
coalition of copyright industry trade organizations — the Association of American Publishers (“AAP”), American
Society of Media Photographers (“ASMP”), Alliance of Visual Artists (“AVA”), Business Software Alliance
(“BSA”™), the Directors Guild of America (“DGA”), the Entertainment Software Association (“ESA”), Motion
Picture Association of America (“MPAA”), the Picture Archive Council of America (“PACA”), and Recording
Industry Association of America (“RIAA”).
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prohibition.'® The opponents also stated that to the extent that the case for designating the
proposed class is aimed at public domain content, it is outside the scope of the rulemaking,
because public domain material is not protected by the prohibition. The opponents also argued
that the case-by-case nature of fair use precludes documentary filmmakers from asserting that the
use of portions of motion pictures in documentary films is generally fair use. They argued that, at
most, filmmakers can argue that some such uses will be considered fair. The opponents asserted
that the uncertain nature of the noninfringing status precludes articulation of an appropriate class
of work “for which circumvention would lead only to noninfringing conduct,” or that would be
characterized as “clearly” or “generally” noninfringing.** The Joint Creators also cited American
University’s Center for Social Media’s analysis for the fact that few infringement cases have been
brought against documentary filmmakers and that none of the plaintiffs have been motion picture
studios or large archives.*”’

The proponents of the class for documentary filmmakers argued that alternative means of
copying the content on CSS-protected DVDs are insufficient for documentary filmmakers’
purposes because the three analog alternatives to circumvention result in, inter alia, degraded or
severely degraded quality reproductions.'® The degradation is noticeable on a small screen, but
becomes pronounced when viewed on a large screen television or in a theater.** Additionally,
proponents stated that because all DVDs incorporate Macrovision’s Analog Copy Protection
(“ACP”) technology, the alternative analog transfer methods discussed by the proponents must be
run through a visual stabilizer or a digital time base corrector in order to remove ACP from the
signal sent by the DVD player. Proponents asserted that these devices are not readily available
and all but one manufacturer has stopped producing them. Even when ACP can be avoided, the
filmmaker will still encounter problems maintaining audio sync and frame rate between the DVD
player and the recording device.**

The opponents of the proposed class argued that despite the proponents’ discussion of

125 R46 (Joint Creators) at 67.
126 |d. at 68.
27 1d. at n. 102.

128 C11B (Kartemquin) at 6-7. The alternatives listed include: (1) “VHS capture”; (2) “scan conversion”
or filming the screen; and (3) “analog transfer” which uses a VCR to capture the output of a DVD player.

129 1d. at 7.

130 Id
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three analog alternatives, the proponents “fail to discuss in much detail the most salient
alternative method of making a noninfringing use of audiovisual material, which is to obtain
footage directly from the copyright owners.”** Opponents stated that filmmakers have failed to
prove that they could not obtain the portions of motion pictures sought directly from copyright
owners and thus have failed to make their case. Moreover, the opponents stated “that digital
camcorders are increasingly capable of capturing very high quality images, particularly in the
hands of skilled filmmakers.”**2 The Joint Creators concluded by stating that although they do not
believe that documentary filmmakers have made their case, in the event that the Librarian
designates a class, it should be narrowly tailored. One suggestion for tailoring any class was to
include a requirement of a good faith effort to obtain the unencrypted material from the copyright
owner. The opponents also urged the Librarian to omit any reference in description of the class to
fair use as the underlying basis of the noninfringing use. They stated that the use enabled by
circumvention must be in fact noninfringing.**

3. Proposed Class Relating to Noncommercial, Transformative Videos

Comments. Another proposed class involving CSS-protected DVDs related to the ability
to circumvent CSS in order to use portions of motion pictures in noncommercial videos that do
not infringe copyright.®** The creation of noncommercial videos that are, at least in some cases,
transformative of prior works incorporated into the new work are sometimes referred to as “vids”
by their creators (known as “vidders”) and admirers.

As a general matter, vids involve the remixing and/or modification of a preexisting work
or works in order to criticize or comment upon some aspect of the underlying works, such as a
parody or a review, or to make a broader societal statement, perhaps in the form of a satire. While
it is possible to criticize or comment upon the source works in textual form, vidders believe that
the audiovisual medium provide a more appropriate form of commentary in which to express their
point of view.* “Vids are commentaries; executed in a visual medium rather than in text, on the

131 R46 (Joint Creators) at 69.
132 d. at 70.

133 |d

1% C11A (EFF) at 18.

%5 1d. at 17.
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original source material—sometimes celebrating or criticizing political, sexual, or cultural
elements that were obvious in the original, sometimes uncovering meanings that were latent in the
original; and sometimes creating entirely new meanings with the characters and plotlines of the
original.”*®

It is difficult to generalize on the precise attributes of a “typical vid.” The proponents
proffer numerous examples for the record and cite research on a number of general categories of
vids that involve some form of criticism or comment. One category consists of movie trailer
remixes, which are original compilations of scenes, made for movie fans and often with a
humorous purpose.** Another category involves film analysis in which amateur critics provide
commentary over clips from the films being analyzed.**® Vids of movie mistakes are also a distinct
genre that comment on anachronisms, continuity errors and other “mistakes” found in films and
television programs. Another genre is political commentary that uses clips from film or television
to illustrate a particular political message. Other vids criticize the underlying themes or politics of
a film or a group of films. Still another genre exists in which the vidder comments on the remix
culture itself, mocking the sometimes low technical and aesthetic standards of remixes. Thus,
while vids may use one work or a number of works, or may use one clip or many clips from a
work, all of the vids within the scope of the proposal are distributed noncommercially for a new
and different purpose from the original work or works. In essence, it was alleged that vids utilize
preexisting motion pictures (and often sound recordings of musical works unrelated to the motion
picture soundtrack) in order to comment upon the work or broader social themes—as a form of
video quotation.

The proponents of this class argued that while not all noncommercial videos are
noninfringing, some number of vids invariably qualify as noninfringing uses given the scope of

136 1d., quoting Professor Francesca Coppa.

17 See C11A (EFF) at 15-16 for links to examples of each of these genres.
138 There are also references to critics who provide commentary over the course of entire motion pictures,
as opposed to commentary over portions of motion pictures. See, e.g., Post-Hearing Response of EFF and
Organization of Transformative Works (“OTW?”) to Copyright Office Questions relating to DVDs of August 21,
2009, at 4. It is highly questionable whether a commentary combined with an entire film would be considered a fair
use. It is also clear that there are alternative means of achieving the same goal, as the EFF response itself noted in
relation to Roger Ebert’s article. See id at 3-4. See also, www.rifftrax.com (Last visited 4/30/10.), that offers mp3
discussions that can be synchronized with the playback of a motion picture on a DVD in order to hear simultaneous
humorous commentary over the course of an entire film. However, given fair use precedent in the courts, the
Register accepts that commentary merged with a portion of a DVD may qualify as a fair use in particular cases. See,
infra.
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vidding: “[s]Jome remix videos doubtless infringe copyrights; others, thanks to the fair use
doctrine, just as surely do not.”** Conceding that not all vids are noninfringing, and generally
applying a fair use analysis to the typical vid, the proponents asserted that “the general
characteristics of these videos make it clear that many qualify as noninfringing fair uses under
existing precedents.”** The proponents also presented evidence from a study by Professor
Michael Wesch concluding that, based on a random sample of 240 videos uploaded to YouTube,
7.5% of those videos were remixes of preexisting motion pictures taken from DVDs.** If this
percentage is applied to the number of videos uploaded to YouTube each day, statistically, it
translates into potentially 15,000 vids incorporating motion pictures on DVDs each day.*? A
subsequent sampling yielded a slightly reduced percentage, leading to the estimation that the
actual daily average of vids uploaded to YouTube was between 2,000 and 6,000.1* Moreover, the
proponents argued that all of the fair use factors generally weigh in favor of fair use when applied
to the typical vid.

A threshold question that requires evaluation is whether vidders are making or likely to
make noninfringing uses of copyrighted works. The only exception to copyright owners’
exclusive rights that would apply to this activity is fair use, and therefore, the mandatory four-
factor analysis is required. Proponents of this class of works contended that the four statutory fair
use factors support the assertion that the use of clips from motion pictures by vidders generally
may be a fair use.

The proponents argued that under the first factor, the noncommercial nature of vids tends
to support a finding of fair use.*** This conclusion, they asserted, is bolstered by the fact that most
vids are “by their nature, transformative, creating a new work that does not substitute for the

1% C11A (EFF) at 13.

10 d. at 18.

1“1 d. at 29, Appendix A.

12 d.

¥ d.

144 Opponents of the proposed class claim that this noncommercial status is questionable given the indirect
advertising revenue received from online video distributors. See R46 (Joint Creators) at 66. Opponents do not,

however, show why a vidder stands in the shoes of the website rendering the works for purposes of the underlying
fair use analysis.
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original.”** They supported this claim of transformativeness with the observation that vids “are
frequently parodic, satiric, or created for purposes of commentary or criticism, precisely the kind
of transformative uses that have been treated favorably by courts with respect to the first
factor.”*® The proponents not only cited illustrations of potential noninfringing uses, but more
broadly argued that these examples are part of larger genres and subgenres of vids.*” Proponents
also cited Professor Wesch’s Digital Ethnography project which, as noted above, approximated
that between 2,000 and 6,000 vids that include clips drawn from DVDs are uploaded to YouTube
each day. These numbers were used to demonstrate the scope of the public’s involvement in this
new creative format. Rather than textually or verbally explaining the comment or criticism, the
proponents stated that vidders often use audiovisual material to show, demonstrate, or illustrate
their point, a “visual essay that stages an argument,” often through the lens of music.**® Particular
music or lyrics will sometimes be chosen as a vehicle to comment upon or criticize portions of
motion pictures.*® For these reasons, the proponents argued that the first factor tends to weigh in
favor of fair use due to the noncommercial and transformative nature of vids.

Proponents stated that even if the second fair use factor tips in favor of copyright owners
because the works used are typically fictional works, “courts have recognized that this factor is
likely to be of little importance in fair use cases involving the creation of transformative, original
works.”*%

Proponents argued that the third factor, the amount and substantiality of the portion used
in relation to the copyrighted work as a whole, also supports noncommercial video creators
because these uses “will generally comprise only a small fraction of the works from which they
are taken.”*t Use of a small portion of the motion picture in order to fulfill a transformative

45 C11A (EFF) at 19.

146 | d

1

~

7 1d. at 15-16.

148 d. at 16, quoting Francesca Coppa.

1% While the use of musical works and sound recordings may also be implicated in an infringement
action, no circumvention issues appear to pertain to these uses since such works are generally available in

unprotected formats.

150 C11A (EFF) at 19, citing Campbell v. Acuff-Rose Music, Inc. 510 U.S. 569, 579 (1994) and Blanch v.
Koons, 467 F.3d 244, 253 (2d Cir. 2006).

151 C11A (EFF) at 19.
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purpose, they argue, will generally lead to the conclusion that the third factor favors fair use.

Proponents also asserted that the fourth fair use factor supports a claim of fair use. They
stated that because the use is noncommercial and transformative, the videos “will almost never be
a substitute for the original works. In fact, in many cases, a remix video will be hardly
comprehensible to someone who has not already seen the original video ‘texts’ from which the
clips are drawn.”**> Moreover, proponents argued that to the extent these works criticize the
original work, it is unlikely that a copyright owner would be willing to authorize the use.

Opponents of the proposed class stated that generalizing about the underlying use as fair
“would encourage widespread circumvention and subsequent unauthorized copying and creation
of derivative works, while leaving it to the courts to sift through the legal rubble that results.”*
They also stated that the limitation for “noncommercial” uses would do little to curb the harmful
impact, because these videos are often distributed by online services that earn significant income
from the creations of vidders.*** The Joint Creators also contended that the “[i]ndustry confidence
in the average consumer’s recognition that digital locks are not meant to be picked has led to the
rapid spread of content available in many digital forms” and that designating the class would
confuse the public and create a slippery slope to exemptions for particular uses, rather than
classes of works.**

Finally, the Joint Creators argued that the proponents had not demonstrated that access to
motion pictures for noninfringing purposes requires circumvention of access controls. They
argued that alternatives are available and that “to the extent that the final product may be, in a
particular case, noninfringing, ‘fair use has never been held to be a guarantee of access to
copyrighted material in order to copy it by the fair user’s preferred techniques, or in the format of
the original.””*

2,

53 R 46 (Joint Creators) at 66.
154 Id

1% d. at 66-67.

1% 1d. at 67, citing Universal City Studios, Inc. v. Corley, 273 F.3d 429, 459 (2d. Cir. 2001).
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4, NTIA Comments

NTIA expressed support for an expansion of the existing class of audiovisual works to
include all college and university level instructors and students. It stated that “proponents
persuasively demonstrate that while film and media studies professors have an obvious need to
use clips in their instruction, other subject matter instructors at the university level also have a
need to use clips to supplement effective instruction.”*” NTIA also found that alternatives to
circumvention, such as videotaping clips using a video camera, online movie services, and clip
services, were either too expensive or were not viable market options.**® Moreover, NTIA was
not persuaded by the opponents’ argument that an expansion of the class would negate the
usefulness of access control mechanisms on DVDs or encourage abuse of the exemption. NTIA
noted that the opponents of the proposed class have not identified any harm that has resulted from
the designation of the current class.

NTIA did not believe that proponents of designation of a class that would include teachers
and students in the K-12 setting provided sufficient evidence of harm or need in the record of this
proceeding. Specifically, it stated, “Without such proof, the Register should not consider
recommending expansion of this exemption beyond the college or university level.”**

NTIA recommended limiting the class to address the use of DVDs included in the
educational library or departments of the academic institutions, noting that such a limitation
would limit misuse of the exemption.

NTIA also supported the proposal to designate a class of works for the benefit of
documentary filmmakers. While it agreed with opponents of the proposed class that documentary
filmmakers are more likely to be sophisticated enough to license the clips used to ensure their
compliance with the law, it was also persuaded that license requests may be denied to
documentary filmmakers, in certain cases, such as when a clip is to be used to criticize the
original film. NTIA was concerned that in those cases, the filmmakers may be unnecessarily
foreclosed from a noninfringing use in the proposed class is not designated.

157 NTIA Letter at 4.
18 |d. at 5.
159 1d. at 4.

160 1d. at 6.



Recommendation of the Register of Copyrights June 11, 2010 Page 43

NTIA expressed general support for the request to designate a class that would permit
extraction of film clips for use in noncommercial videos, noting that since the last DMCA
rulemaking, the world of online video has grown significantly, creating new norms and
expectations that did not exist in 2006. NTIA expressed its view that the proposed class would
offer an important opportunity for education. social comment and criticism, and further
innovation. In NTIA’s view, the DMCA should not stifle innovation in this area.

However, NTIA was not convinced that all potential uses under this proposal are clearly
noninfringing uses. While some remix videos contain criticism and comment, are noncommercial,
and use limited clips, thousands of video remixes are posted on a daily basis and not all of them
are noninfringing. NTIA suggested a narrowing of the language of the proposed class to ensure
that all uses that benefit from the designation of the class are noninfringing. NTIA suggested that
such language should require that the clips from the audiovisual work must be for remix videos
that are used for social comment or criticism, or that are used in transformative-type works
according to established fair use principles.

5. New Classes of Works—Reasoning and Rationales

Issues surrounding CSS-protected DVDs have been a feature of the 1201 rulemakings
since 2000. Most frequently, concerns have been expressed about: (1) access to DVDs on
unsupported platforms; (2) accessing lawfully acquired region-coded DVDs that were purchased
in other regions; and (3) avoiding access to unwanted material on DVDs, such as the unskippable
promotional trailers sometimes contained on DVDs. In this rulemaking proceeding, offshoots of
some of these arguments can be found.

In contrast to the prior access-related proposals, a striking and unifying feature in the
proposals for the educational exemptions of CSS-encrypted DVDs, the documentary filmmakers’
proposal, and the proposal for noncommercial, transformative uses of CSS-protected DVDs, is
that all of these proponents already have access to the works on an ongoing basis.**? All of the

161 See, e.g., Carney/Rizik proposed classes, infra at p. 215
162 This analysis is limited to CSS even though some proponents also mentioned motion pictures in Blu-
ray format as well. The record in this rulemaking did not demonstrate that any works available in Blu-ray format
were not also available in CSS-protected DVDs. Moreover, there was no showing that the quality of a motion picture
contained on a Blu-ray disc was needed in order to make a noninfringing use. The record in relation to the AACS
protection contained on Blu-ray discs was essentially nonexistent. Accordingly, the Register finds no basis on which
to separately assess an exemption related to Blu-ray discs within the present rulemaking.
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proponents own, rent, or borrow lawful copies of CSS-protected DVDs. All of the proponents
own, possess, or have access to DVD CCA-licensed DVD players that lawfully decrypt these
works. All of the proponents obtain lawful access to these works every time they seek access to
the works. All of the proponents wish to circumvent access controls not in order to access the
works, but rather to display and/or make copies of portions of a work contained on a CSS-
protected DVD. Film professors seek to make copies of portions of motion pictures on DVDs to
put together in compilations for efficient use in class. Other educators seek to reproduce clips of
motion pictures'® for illustration, demonstration, and examples in class. Documentary filmmakers
seek to reproduce portions of motion pictures for use as illustration, demonstration, commentary,
or criticism in the creation of new works. Noncommercial creators seek to use portions of motion
pictures to create noninfringing works involving criticism and/or comment that they assert are
transformative.

The striking feature about all of these proposals related to CSS-protected DVDs is that the
proponents all seek to use works for which they have lawful access. They all seek to make uses
that implicate Section 106 rights, but in ways that are alleged to be noninfringing. They also all
seek to use only portions of works. The question fairly raised is: why would their ability to make
such noninfringing uses be adversely affected by a technological measure that controls access?
The answer to that question lies in the nature of CSS and the definitions in the statute.

a. The use of an access control to control use of a work

CSS is a form of encryption. It is an encryption-based system that employs an algorithm
to encrypt the contents of a DVD and combines multiple layers of encryption with an
authentication process to protect a DVD'’s (typically copyrighted) video content from
unauthorized access or unauthorized consumer copying.'® Encryption is one of the repeatedly
cited forms of technological measures that protect access to works that are mentioned in the
legislative history of the DMCA.** Encryption, such as CSS, fits the statutory definition of a
technological measure that effectively controls access to a work because, in the ordinary course of
its operation, the encryption requires the application of information, or a process or a treatment,

163 As noted elsewhere, for purposes of copyright law, the term “motion pictures” includes not only

movies but also works such as television shows and “bonus” material on DVDs.

164 Realnetworks, Inc. v. DVD Copy Control Ass'n, 641 F. Supp.2d 913, 919 (N.D. Cal. 2009)
(“Realnetworks™).

165 See, e.9., Commerce Report at 37.
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with the authority of the copyright owner, to gain access to the work.*® CSS is a technological
measure that controls access to a work.*’

But that encrypted work is automatically decrypted whenever a person in possession of a
DVD places the DVD in an authorized DVD player. What is the point of an access control when
access is granted to everyone in possession of the DVD?*® The answer is that CSS as an access
control is a means to a further end. Applying CSS, a technological protection measure that
controls access to a work, ensures that decryption must be accomplished in a particular manner
authorized by the copyright owner, that is, access is provided only on use-limited DVD players.
To obtain authorized decryption, copyright owners require device manufacturers to agree to
additional contractual terms, specifically, terms that inhibit the reproduction of the content on
DVDs. Decryption keys are licensed to device manufacturers that produce DVD players.*® All
authorized DVD players, whether a stand-alone DVD player or a DVD drive in a computer,
obtain the keys to decrypt CSS from the DVD CCA. As a condition of obtaining the decryption
keys, the device manufacturer agrees to certain conditions on the capabilities of the DVD player,
including an agreement that the device will not contain a digital output that will allow digital
reproduction of the decrypted content.” By design, the CSS encryption system serves as a link in
a chain of legal and technological requirements that ultimately inhibit the possessor of a CSS-
protected DVD from copying the work or works embodied in it. Practically speaking, CSS does
not so much limit access to the works contained on the DVD, but rather limits the means of
obtaining access, or the manner in which access is granted. To the extent that access is limited, it
is limited only in relation to the type of device that can provide access. The only type of device
that can provide authorized access is a device authorized through license by the DVD CCA,
which contractually obligates device manufacturers to limit the reproduction capabilities of the
device.

This decryption process is generally unseen by the person playing or accessing a DVD,

16617 U.S.C. §1201(a)(3)(B).

167 Universal City Studios, Inc. v. Reimerdes, 111 F. Supp.2d 294, 318 (S.D.N.Y. 2000), aff’d, Universal
City Studios, Inc. v. Corley, 273 F.3d 429, 436-37 (2d Cir. 2001). Accord, RealNetworks, 641 F. Supp. 2d at 922.

168 One example of an access control on DVDs that does actually prevent access is region coding, which
precludes DVDs from different geographical regions from playing on a single DVD player. See 2003
Recommendation of the Register of Copyrights at 120-24.

16 RealNetworks, 641 F. Supp.2d at 919.

70 1d. at 950.
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because the keys to decrypt the encryption are not directly distributed to the end-user. The
possessor of a DVD must use a licensed device,** with limited copying capabilities, in order to
access the work. CSS, although a technological measure that controls access to a work, essentially
prevents digital reproduction of the motion pictures on DVDs.*”? Thus, CSS is an access control
that also (and, arguably, primarily) serves to prevent copying.'”

In 2000, the Register recognized that CSS may interfere with use in a manner that was not
contemplated by Congress, stating:

Proponents of an exemption for motion pictures on DVDs raised four general
arguments. First, they asserted that CSS represents a merger of access and use
controls, such that one of those two control functions of the technology cannot be
circumvented without also circumventing the other. . . Since Congress prohibited
only the conduct of circumventing access measures and declined to enact a
comparable prohibition against circumvention of measures that protect the rights
of the copyright owner under 8 1201(b), they argued that a merger of controls
exceeds the scope of the congressional grant. In this view, the merger of access
and use controls would effectively bootstrap the legal prohibition against
circumvention of access controls to include copy controls and thereby prevents a
user from making otherwise noninfringing uses of lawfully acquired copies, such
as excerpting parts of the material on a DVD for a film class, which might be a fair

1 1f using an unlicensed device, the user’s access would not be “with the authority of the copyright

owner” and thus would constitute circumvention of the Section 1201(a)(1) prohibition.

2 Analog reproduction may be impeded by Macrovision’s automatic gain control and color stripe copy
control technology that is used on many commercially released DVDs.

13 1d. at 28. See also, Universal City Studios, Inc. v. Reimerdes, 111 F. Supp.2d at 322. (“Perhaps more
significantly, it prevents exact copying of either the video or the audio portion of all or any part of the film.”) While
it is true that limiting the decryption of CSS through a licensing system has the effect of preventing copying, no court
has concluded that CSS, as a technological protection measure unrelated to licensing concerns, is in fact a
technological protection measure that “effectively protects the right of a copyright owner.” See 17 U.S.C. § 1201(b).
The encryption itself does not “prevent[], restrict[], or otherwise limit[] the exercise of a copyright owner under this
title.” It is the licensing arrangement with device manufacturers that inhibits digital reproduction. This contractual
restriction is not part of CSS itself and does not constitute a technological protection measure that protects the rights
of the copyright owner. Two recently introduced technological measures, ARccOS and RipGuard, appear to qualify
as such measures,. ARccOS is a copy-protection system developed and marketed by Sony DADC and RipGuard is a
copy-protection system developed by Macrovision, Inc. Both measures attempt to impede the functionality of DVD
copying programs by inserting corrupted or "bad" sectors on DVDs: intentional obstacles placed subversively in
DVD data that cause “read” errors when the sectors are read by a DVD drive so as to severely impede copying of the
DVD. See RealNetworks, Inc., 641 F. Supp. 2d at 936-940. In contrast to these copy controls, CSS itself appears to
be solely a technological protection measure that protects access which, through licensing arrangements with device
manufacturers, has the effect of restricting unauthorized copying by the users of DVD players. It bears noting that
not all unauthorized copying is infringing, ergo, authorization is not necessary for a noninfringing use of a
copyrighted work.



Recommendation of the Register of Copyrights June 11, 2010 Page 47

use. While this is a significant concern, there are a number of considerations to be
balanced. From the comments and testimony presented, it is clear that, at present,
most works available in DVD format are also available in analog format (VHS
tape) as well. . .When distributed in analog formats—formats in which distribution
is likely to continue for the foreseeable future— these works are not protected by
any technological measures controlling access. . . Therefore, any harm caused by
the existence of access control measures used in DVDs can be avoided by
obtaining a copy of the work in analog format. See House Manager’s Report, at 7
(““in assessing the impact of the prohibition on the ability to make noninfringing
uses, the Secretary should take into consideration the availability of works in the
particular class in other formats that are not subject to technological
protections.””). Thus far, no proponents of this argument for an exemption have
come forward with evidence of any substantial or concrete harm. Aside from broad
concerns, there have been very few specific problems alleged. The allegations of
harm raised were generally hypothetical in nature, involved relatively insignificant
uses, or involved circumstances in which the noninfringing nature of the desired
use was questionable (e.g., backup copies of the DVD) or unclear. . . This failure
to demonstrate actual harm in the years since the implementation of the CSS
measures tends to undermine the fears of proponents of an exemption. . . .

The merger of technological measures that protect access and copying does not
appear to have been anticipated by Congress. Congress did create a distinction
between the conduct of circumvention of access controls and the conduct of
circumvention of use controls by prohibiting the former while permitting the latter,
but neither the language of section 1201 nor the legislative history addresses the
possibility of access controls that also restrict use. It is unclear how a court might
address this issue. It would be helpful if Congress were to clarify its intent, since
the implementation of merged technological measures arguably would undermine
Congress’s decision to offer disparate treatment for access controls and use
controls in section 1201. At present, on the current record, it would be imprudent
to venture too far on this issue in the absence of congressional guidance. The issue
of merged access and use measures may become a significant problem. The
Copyright Office intends to monitor this issue during the next three years and
hopes to have the benefit of a clearer record and guidance from Congress at the
time of the next rulemaking proceeding.*”

The passage of time has brought about a number of changes that affect the equation that
was before the Register in 2000. While there has been no guidance from Congress on the issue,
the factual record is significantly different and much more developed in 2009 than the record
before the Register in 2000. The proponents of the classes of works involving motion pictures on

174 See 2000 Recommendation of the Register of Copyrights, 65 Fed. Reg. at 64,568 (footnotes and
citations to the record omitted).
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CSS-protected DVDs have demonstrated that certain noninfringing uses are being affected by the
prohibition, and that alternative formats are no longer available, in sharp contrast with the record
in 2000.

In 2006, the film and media studies professors demonstrated that high-quality resolution
and additional attributes of motion pictures on DVDs were reasonably necessary for the
noninfringing pedagogical purpose of the use. The 2009 record is largely congruent with the
evidentiary record in 2006 in regard to noninfringing uses that film and media studies professors
desire to make. However, in the current rulemaking, a broader range of educators have made a
persuasive case that the use of portions of CSS-protected DVDs would generally constitute a
noninfringing use in the classroom. Similarly, educational use is not limited to teachers, but also
often involves student uses of works.

However, the record in relation to the use of motion pictures contained on CSS-protected
DVDs is not limited to educational use. Documentary filmmakers have made a compelling case
for the need to use portions of the digital versions of motion pictures that exist on CSS-protected
DVDs for purposes of criticism and comment within a documentary.

The creators of noncommercial, transformative works have also presented evidence which
reasonably demonstrates that some number of works created for purposes of criticism or comment
benefit from and, for certain purposes, depend upon the use of portions of motion pictures
contained on CSS-protected DVDs.

Given the fact that all of these proposals seek to circumvent CSS-protected DVDs in order
to accomplish an allegedly noninfringing use, the Register finds it appropriate to analyze these
proposals in an aggregated analysis. As stated previously, there is no dispute that CSS qualifies as
a technological protection measure that “effectively protects access” to the motion pictures on
CSS-protected DVDs. This threshold determination leads to the next level of discussion, that is,
whether each of these proposals involves underlying noninfringing uses.

If the proposed purpose of the circumvention is demonstrated to be a noninfringing use,
the next critical question will be whether the prohibition against circumventing the technological
protection measure is causing an adverse effect on such noninfringing uses. In essence, this is the
inquiry mandated by the first statutory factor, the availability for use of copyrighted works.*” In

17517 U.S.C. § 1201(a)(1)(C)(i).
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this assessment, the Register will need to examine whether alternative formats of the works are
available for use and/or whether alternative means of accomplishing the noninfringing uses are
available to users without circumventing CSS. If the result of that analysis reveals that, up to that
point, the case for designating a class of works has been made, the Register will examine the
other statutory factors contained in Section 1201(a)(1)(C)(ii)-(v), including the likely effect of
circumvention to the market for or value of copyrighted works, to assess the propriety and scope
of the class or classes to be designated

b. The underlying noninfringing use

All of the proponents and supporters of the classes covering CSS-protected DVDs for
educational, documentary and noncommercial videos have demonstrated that some of the
underlying uses may be fair uses. The educational users, the documentary filmmakers and the
noncommercial, transformative users all fit squarely within the illustrative uses of criticism,
comment, or teaching, set forth in the preamble of Section 107.

Under the first fair use factor, the proposed uses of portions of motion pictures are
generally transformative in nature—they use the work for a different purpose than the
entertainment purpose of the original work, such as criticism, comment, or as an illustration for
teaching purposes.’’® In the academic and the noncommercial transformative use context, the
character of the use is also noncommercial. In the case of documentary films, although the use
may frequently be commercial in nature, the purpose of criticism or comment about the original
works will generally be transformative, and thus the commercial purpose is less significant when
assessing a transformative use.*”

The Register does not conclude that all, or even most, of the examples offered by
proponents of these classes — and especially of the class consisting of “noncommercial videos” —
are transformative in the sense that is relevant to an analysis of the first fair use factor. However,
it is fair to conclude that more than a trivial portion of those examples do qualify as

176 Educators’ use of the portions of motion pictures do not transform the works themselves, but extract
portions for the transformative purpose of comment, criticism and analysis of those portions in the classroom setting.
In the preamble of Section 107, the illustration of teaching is followed by the parenthetical clause “(including
multiple copies for classroom use). . . .” This reference suggests that a mere reproduction may be transformative if
the context of the use is for a new and different purpose. Moreover, to the extent that educators seek to create a
compilation of clips, they are creating that compilation for a different purpose from the original works.

Y7 Campbell v. Acuff-Rose Music, 510 U.S. at 584-585.
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transformative.

Despite the frequently commercial nature of the use with respect to documentary
filmmakers, the activities of documentary filmmakers may be transformative in nature and
purpose.t” Documentary filmmakers and noncommercial vidders may use works in order to
criticize or comment upon the copyrighted work being used. When a motion picture is used for
purposes of criticism and comment, such a use is a form of quotation, long recognized as
paradigmatic productive use with respect to textual works, which is at the core of fair use’s
function as a free-speech safeguard.t” For example, clips from one or more copyrighted works
may be used to make a point about some perceived theme or undercurrent in works, such as
violence against women or racism.*® In other situations, portions of works may be used and
remixed in order to make political statements about candidates®* or copyright law itself.*®

Under the second fair use factor, the nature of the copyrighted motion picture is generally
creative in nature and thus within the core of copyright’s protective purposes.*®® On the other

%8 C11B (Kartemquin) at 2-3, citing examples of motion picture clips used to illustrate a documentary
filmmaker’s point, (e.g., the 2000 film It Conquered the World! A Story of American International Pictures, which
addressed the history and development of the horror film genre, made fair use of clips from horror films to show,
inter alia, the political context of “alien visitation films.”). See Hofheinz v. Discovery Communs., Inc., 2001 U.S.
Dist. LEXIS 14752 (S.D.N.Y. Sept. 10, 2001)(citations omitted). In addition to summary judgment due to the tolling
of the limitations period, the Hofheinz court found that the use of the alien films was a fair use. (“Setting aside the
fact that Hofheinz has produced no evidence as to the existence of such a market, apart from the nine licenses that
she has entered into in the last six years, or any evidence whatsoever that the two clips had an adverse impact on the
market for clips of Invasion of the Saucermen, to find that the use of short clips presumptively constitutes
infringement would eviscerate the fair use defense in this area ‘since every copyright infringer seeking the protection
of the fair use doctrine could have potentially sought a license from the owner of the alleged mark.’”).

%% See Eldred v. Ashcroft, 537 U.S. 186, 220 (2003) (“[T]he “fair use’ defense allows the public to use not
only facts and ideas contained in a copyrighted work, but also expression itself in certain circumstances.”)

180 Wormen’s Work, available at: http://www.blip.tv/file/2299910/ (critical observation of female
characters in numerous episodes of the television series, Supernatural); Racism in Disney, available at:
http://www.youtube.com/watch?v=LibKOSCplkk (Last visited 4/30/10.) (criticizing the characterization of race and
ethnicity in numerous Disney films).

181 See http://www.youtube.com/watch?v=6h3G-IMZxjo (Last visited 4/30/10.) (remix of famous 1984
Apple Superbowl advertisement).

182 See http://www.youtube.com/watch?v=CJn _jC4FNDo (Last visited 4/30/10.) (copyright law explained
through the remixing of Disney movies).

188 Given that this analysis is generalized, and does not analyze a specific use, the assessment of the actual
nature of the copyrighted work will vary from case to case. However, the record in this rulemaking generally
revealed examples of motion pictures on the creative side of the spectrum, rather than factual in nature.
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hand, the work is also published if it is available on DVD.** The ambiguity created by the weight
of these intra-factor inquiries must also be considered in relation to the transformative purpose of
the uses. The Supreme Court has stated that in relation to certain transformative uses, the second
factor is of limited assistance in evaluating whether the use is a fair use.'® Literary quotation
often includes references to novels to make a point (fair use quotation is not limited to quotations
of non-fiction works), and there appears to be no reason why short clips from creative motion
pictures should not be able to serve a similar purpose when the use of the motion picture is
transformative.

Under the third factor, an essential component of all of the proposals for use is that only a
short portion of the work is used.*® Quantitatively, the evidence in the record suggests that most
of the uses by educators, students, documentary filmmakers, and noncommercial, transformative
users involve a relatively small portion of the copyrighted work. For example, evidence
demonstrated at the hearings generally involved the use of portions of motion pictures that were
in some cases less than 1 minute and never more than 3-5 minutes in length. In relation to a
typical movie of perhaps 120 minutes, that is a quantitatively small amount that is comparable to
a quotation of a short passage from a book, particularly when used for a new and different
purpose from the original.**” Qualitatively, although the portion used may be an important scene
or scenes from one or more movies, the transformative nature of the use in relation to a published
work tends to avoid a situation where the portion used, either quantitatively or qualitatively,
would adversely affect or supersede the potential market for or value of the underlying works. As
the Supreme Court has stated, in certain situations, using the heart of the work may be the optimal
way of avoiding taking too much quantitatively, particularly where it is necessary to “conjure up”

184 The scope of fair use generally is narrower with respect to unpublished works than to published works.
Harper & Row, Publrs. v. Nation Enters., 471 U.S. 539, 564 (1985).

185 Campbell v. Acuff-Rose Music, Inc. 510 U.S. at 579.

18 The Register has taken this factor, as well as the evidence in the record, into account in recommending
an exemption that permits circumvention only for the purpose of using short portions of a work. See infra.

87 While in some cases, multiple clips from the same motion picture were used, or larger percentages of
interviews contained on the DVVD were used, the question of whether the amount used was reasonable in relation to
the purpose is a fundamental fair use question that should be addressed under the rubric of fair use analysis, not
precluded per se as a result of the prohibition on circumvention. There were undoubtedly some examples introduced
into record that used an amount of the work that may well disqualify them from relying on the fair use defense. See,
e.g., Luminosity’s Vogue/300 (available at http://www.youtube.com/watch?v=QNRjzUB7Afo (Last visited 4/30/10.)
showing an extensive montage of scenes from the movie 300 mixed with Madonna’s sound recording, Vogue).
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the work used.*®® Moreover, unlike the situation in which a significant qualitative use of an
unpublished work adversely affected the first publication of the work, all of the works at issue in
these proposals have been published.*®

Under the fourth factor, when the use of the work is transformative, there is likely to be no
interference with the primary or reasonable derivative markets for the underlying work.
Opponents of the proposed classes did not identify any use by educators, documentary
filmmakers, or noncommercial vidders that has harmed the market for, or value of, any
copyrighted motion picture. Any diminution in value resulting from the use for purposes of
criticism or commentary would also not be cognizable harm under the Copyright Act.** The use
of small portions of motion pictures for criticism or commentary is not likely to be a market that
the copyright owner would reasonably be expected to exploit. Indeed, even if such a potential
market were reasonably anticipated, it would not eliminate the need to permit an unauthorized use
that was fair. Moreover, while copyright owners have begun to experiment with models for
providing clips to educators, there was no evidence in the record that a viable or efficient
mechanism for permissions or licensing exists or is likely to exist in the ensuing three-year
period.*** Thus, the fourth factor tends to weigh heavily in favor of fair use for the vast majority of
truly transformative uses.

On balance, the fair use analysis tends to demonstrate that many of the uses sought by the
proponents may be considered fair uses. Importantly, the Register is not making any judgment as
to whether any particular example offered by proponents actually is a fair use. Some uses in the
educational, documentary, and noncommercial, transformative context will undoubtedly be
infringing. The point is that a cognizable basis has been established for concluding that some
(probably many) uses in each of the proposed classes are likely to qualify as noninfringing uses
under established judicial precedents.

188 Campbell v. Acuff-Rose Music, 510 U.S. at 588-589 (“But if quotation of the opening riff and the first
line may be said to go to the ‘heart’ of the original, the heart is also what most readily conjures up the song for
parody, and it is the heart at which parody takes aim. Copying does not become excessive in relation to parodic
purpose merely because the portion taken was the original's heart. If 2 Live Crew had copied a significantly less
memorable part of the original, it is difficult to see how its parodic character would have come through.”)

8 Harper & Row, Publrs. v. Nation Enters., 471 U.S. at 564-565.
1% d. at 591-592.

181 The creation of such a mechanism would be a relevant consideration in any future Section 1201
rulemaking proceeding.
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However, the fact that the proponents have identified a number of noninfringing uses that
could be accomplished by means of circumvention does not necessarily mean that the prohibition
on circumvention is having an adverse effect on noninfringing uses. Other means of
accomplishing the noninfringing uses without circumventing access controls might be available.
That question is addressed below in the discussion of Section 1201(a)(1)(C)(i).

C. The meaning of a “portion” of a work

The proponents of classes of works related to DVDs relied only on activities involving the
use of portions of DVDs*? “for the purpose of extracting clips for inclusion in noncommercial
videos that do not infringe copyright,” or “for the purpose of making compilations of portions
of those works for educational use in the classroom by media studies or film professors.”* The
Copyright Office sought clarification for the contours of a “portion” in questions after the
hearing, inquiring whether specific quantitative limitations would be advisable.*** Proponents and
opponents both generally opposed quantifying a “portion” in relation to a maximum length or
percentage. Although delineation of what amount or percentage of a work would, at its outer
limits, constitute a “portion” was generally said to be impossible, all of the specific evidence
introduced into the record to illustrate vids or documentaries demonstrate that, generally, a
relatively small percentage (quantitatively) of the motion picture is needed for the creation of a
vid.*® The Register agrees that the use of some portion of a motion picture for a transformative

%2 The class proposed by documentary filmmakers did not mention a portion or clip from a work.

However, documentary filmmakers repeatedly made it clear in their testimony that they sought to circumvent solely
to obtain clips from DVDs. See, e.g., T Quinn, 5/7/09, at 21 (“in our work and in particularly in some other
documentaries work which is also very professional and I highly respect, there are a lot of clips used from a lot of
different things. They're very short.”)

18 C11A (EFF) at 1.
194 C4E & CA4F (Decherney) at 1.

1% See Copyright Office Questions to Panelists on DVD-related Hearing Panels,
http://www.copyright.gov/1201/2008/answers/9 21 responses/questions-panelist.pdf (Last visited 4/30/10.) (* A
number of the proposals for exemptions for DVDs included, within the descriptions of their proposed classes, a
condition that the use be for the purpose of compiling portions of motion pictures....From your unique perspectives,
is there a limitation, either in terms of duration or percentage (or both), which could be incorporated into the
definition of an exempted class of works?”).

1% In responses to questions, the Organization of Transformative Works and EFF argued that since
“voice-over commentaries” combined with films is now possible, it would not be prudent to quantify the percentage
of a work that could be used. See Post-Hearing Response of OTW and EFF to August 21% Supplemental Questions
to Panelists on DVD-Related Hearing Panels at 3-4. While such an activity may be possible, no particular example
of a use of more than a portion of a work was introduced, and it is questionable whether the use of more than a
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purpose may qualify as a fair use.

The opposition to any form of delineation of a portion in regard to time-length or
percentage of the overall work was, broadly speaking, two-fold. First, proponents argued that a
precise limit would raise a host of questions, such as, what would the percentage specifically
apply to: the contents of a DVD or a component work on the DVD? Second, both proponents and
opponents stated that since the amount of the use was only one factor in the fair use analysis,
delineating a particular amount in an exemption to the prohibition on circumvention might
mislead the public. On one hand, opponents argued that the public might interpret the exemption
to indicate that any use of such a “portion” is necessarily noninfringing. On the other hand,
proponents argued that some uses in excess of the articulation of a “portion” might be a fair use
under the totality of the fair use analysis, but would be precluded by the exemption. While it was
not the Copyright Office’s intention to suggest that any temporal limitation set forth in the
definition of the class should be interpreted as drawing the line between a fair use and an unfair
use, the Register recognizes that any attempt to determine precisely how large an excerpted
portion could be without violating the prohibition on circumvention would be problematic. An
amount that might be reasonable in one context might be excessive in another. Moreover, a
regulation defining how large an excerpted portion of a work could be for purposes of the
exemption from the prohibition on circumvention could well mislead the public into a false belief
that the regulation was, for all practical purposes, defining the quantitative limits of fair use.

Nevertheless, the Register concludes that some characterization of the quantitative amount
of the use for purposes of criticism or comment is appropriate. No commenter or witness has
persuasively argued that designation of a class of works is warranted in order to permit the use of
extensive excerpts of motion pictures. Virtually all of the evidence of noninfringing uses of
motion pictures for criticism or comment has involved short portions of motion pictures in order
to make a pedagogical point or to use a work for criticism or comment in a documentary film or
noncommercial vid. There was concern expressed that qualification of a “portion” in some way
might raise questions about the cumulative amount of a work used in a transformative work, or
the cumulative amount used within a semester of classes. While these concerns have some merit,
the Register finds that the benefit of some qualification of the term “portion”outweighs the costs.
The inclusion of the phrase “short portions of the works” in the description of the class will make
it clearer that a case that extensive use of a motion picture is a noninfringing use has not been

portion of a work in a vid would support a claim of fair use. Thus, the record demonstrates only that the use of
portions of works in a vid may be noninfringing uses that are adversely affected by the prohibition.
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established in the record, and that such uses disqualify a user from the benefit of the designation
of this class of works. Likewise, if a film class focused on a particular film over the course of a
semester, the fact that most (or all) of the work was cumulatively used during the semester would
not prevent the application of the exemption to short portions incorporated into a number of
compilations of clips for use in individual classes.

The use of the phrase “short portions of the works” highlights the evidentiary record that
forms the basis of this recommendation. The proponents’ justification for the need for designating
a class of works has not established that relief is needed to permit circumvention for the purpose
of making more than a short portion of a work. This is not to suggest that the use of a long portion
cannot be a noninfringing use in a particular circumstance. However, noninfringing uses may be
accomplished in various ways without circumvention, as the record in this rulemaking
demonstrates. The harm to copyright owners’ interests that could result from a generalized
perception that any amount, or large portions, of a motion picture can be reproduced through
circumvention warrants a balancing of the interests in this case. Those interests can best be
balanced by limiting the class to permit the use of short portions of motion pictures.

d. Application of statutory factors

The proponents have demonstrated that there are an appreciable number of noninfringing
uses that they contend are, or are likely to be, adversely affected by the prohibition on
circumvention, because CSS prevents certain forms of reproduction of motion pictures contained
on CSS-protected DVDs. Having established that CSS is a technological protection measure that
effectively controls access to the work, and that there are noninfringing uses that are adversely
affected by the prohibition on circumvention, the proponents have met their threshold burdens in
support of designating a class of works.

These threshold inquiries do not, however, end the analysis of whether designation of a
class of works is warranted. Congress established a series of factors in Section 1201(a)(1)(C) to
be considered in the rulemaking proceeding in order to assess whether relief from the prohibition
on circumvention of access controls is appropriate.

Factor One

The first factor requires the Librarian to consider “the availability for use of copyrighted
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works.”*” In considering the availability for use of copyrighted works, Congress indicated that
the prohibition does not only have the ability to limit uses, but also to foster new use-facilitating
business models that offer the public access to works in a variety of new ways. The House
Manager’s Report stated:

In assessing the impact of the implementation of technological measures, and of
the law against their circumvention, the rulemaking proceedings should consider
the positive as well as the adverse effects of these technologies on the availability
of copyrighted materials. The technological measures -- such as encryption,
scrambling and electronic envelopes -- that this bill protects can be deployed, not
only to prevent piracy and other economically harmful unauthorized uses of
copyrighted materials, but also to support new ways of disseminating copyrighted
materials to users, and to safeguard the availability of legitimate uses of those
materials by individuals. These technological measures may make more works
more widely available, and the process of obtaining permissions easier. . . .

Similarly, in assessing the impact of the prohibition on the ability to make
noninfringing uses, the Secretary should take into consideration the availability of
works in the particular class in other formats that are not subject to technological
protections. 1%

This statement in the legislative history has application to both the first and the fourth
statutory factors. In relation to the first factor, the Register has interpreted the relevant inquiry to
include, (1) whether the availability of the work in protected format enhances and/or inhibits
public use of particular works, (2) whether the work protected is also available in other formats
(and whether those formats are protected by access controls), and (3) if alternative formats are
available, whether such formats are sufficient to accommodate noninfringing uses.**

I. Does the protection of the work enhance and/or inhibit the
availability of the work for use?

In past rulemakings, the MPAA has offered evidence that CSS protection was a critical

19717 U.S.C. § 1201(a)(1)(C)(i).
1% House Manager’s Report at 6-7.

1992006 Recommendation of the Register of Copyrights at 19-22.
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factor in the decision to release motion pictures in digital format.?® It has also been argued in the
past that without the provisions in Section 1201, the motion picture industry would have been,
and would prospectively be, reluctant to distribute motion pictures in DVD format if protected
DVDs were to constitute a class exempted from the prohibition against circumvention. This
assertion was credited in past rulemaking proceedings and is not questioned retrospectively in this
proceeding. But to the extent that this proposition was true in the past, it is questionable whether
this continuing assertion is supportable in the realities of the current marketplace. CSS-protected
DVDs are now the dominant form of distribution for motion pictures to the public.?* CSS-
protected DVDs have continued to be the dominant format even though circumvention tools have
long been widely available online. At this point in time, the suggestion that an exemption for
certain noninfringing uses will cause the end of the digital distribution of motion pictures is
without foundation. It is clear that a transition is currently taking place to new forms of digital
distribution, such as Blu-ray discs protected by the AACS system, and it is possible that an
designating a class based on motion pictures on CSS-protected DVDs will lead to an increased
desire to foster that transition. However, the availability of motion pictures generally is unlikely
to be diminished by designating such a class of works. Thus, while CSS-protected DVDs may
very well have fostered the digital distribution of motion pictures to the public, there is no
credible support for the proposition that the digital distribution of motion pictures continues to
depend on the integrity of the general “principle” that the circumvention of CSS is always
unlawful. While it may well be true that an class that was not carefully tailored (such as “motion
pictures on CSS-protected DVDs”) would risk confusion, an appropriately tailored class should
not compromise the integrity of the prohibition for circumvention with respect to non-covered
uses, as will be examined further below.

ii. Is the protected work available in other formats?

There is also evidence that the availability of the works for use has been diminished in
relation to particular uses as a result of CSS-protected DVDs displacing alternative formats for

20 gSee, e.g., 2000 Recommendation of the Register of Copyrights, 65 Fed. Reg. at 64,569. (“ The release
of audiovisual works on DVDs was predicated on the ability to limit piracy through the use of technological access
control measures).

21 See, e.g., “Blu-ray market share on the decline?
http://news.cnet.com/8301-17938 105-10050918-1.html (Last visited 5/5/10.); “Blu-ray Disc Statistics - Blu-ray
Software Market Share Vs. DVD and HD DVD,” http://www.blu-raystats.com/MarketShare/index.php. (Last visited
4/30/10.)

22 See, e.g., Copyright Office Hearing Transcript, April 3, 2006, at 75-80.
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motion pictures. In past rulemaking proceedings, the availability of motion pictures in
unprotected formats was a significant consideration. In the 2000 rulemaking, the record
demonstrated that most motion pictures on CSS-protected DVDs were also available on VHS
tape.?® Although some additional or “bonus” material on the DVDs was not available in
unprotected formats, the public benefitted from the availability of the added features contained on
DVDs that were not otherwise available, and the proponents did not sufficiently demonstrate that
the need for the protected material outweighed the benefit of the prohibition in encouraging the
digital dissemination of motion pictures together with those added features.?*

The current record reveals a very different picture with respect to the existence of
alternative formats from what existed in 2000. CSS-protected DVDs are now the dominant form
of distribution for motion pictures. VHS tapes of motion pictures are no longer being
commercially distributed. Some content may be available from other sources, such as Hulu and
other authorized websites, but that content is not a viable alternative to the multitude of motion
pictures available on DVD. The offerings on Hulu and other authorized sources are very limited
relative to the works available in DVD format. CSS-protected DVDs are the primary, and often
sole, source of the motion pictures for the public in general, and for the proponents of these
classes of works in particular.

(iii)  Are Alternative Means of Accomplishing the
Noninfringing Use Available to Users?

Camcording the Screen Output. Rather than focus on alternative unprotected formats of
motion pictures that are available to the public,” the MPAA focused on an alternative means of
obtaining the content of CSS-protected DVDs that does not involve circumvention. Specifically,
the MPAA demonstrated at the May 6 hearing how the screen output of a CSS-protected DVD
may be camcorded while the DVD is being performed on a television screen.?® However, the
proponents of the class for educational uses argued that better-quality copies are needed because:

203 2000 Recommendation of the Register of Copyrights, 65 FR at 64,568.

204 Id
205 1t should also be noted that motion pictures on Hulu are not “unprotected.” Rather, access is available
through a proprietary player using the Macromedia Flash format.

26 The demonstration by the MPAA is available for viewing in the public records of the Copyright Office.
This is not the first time that this alternative to circumvention was raised in the Section 1201 rulemaking context, but
in the current proceeding, the quality of the copy was superior to the copy used in the demonstration given by the
MPAA at the 2006 hearings.
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Sound quality is critical in language classes, to ensure that students can understand
the dialogue and the technical differences. Music and theater classes need high-
quality sound to reflect correctly the tone of musical instruments, or the inflection
of the human voice. High image quality enable[s] students to see the nuances of
facial expressions and hand gestures. These subtle, non-verbal forms of
communication may convey the essential point of a clip used in psychology,
sociology, or in literature classes.?

Given the fact that the quality obtained from camcording the screen appears to be of
reasonably good quality (particularly in comparison to the demonstrative evidence introduced at
the hearings three years ago), the question of the sufficiency of the quality from this non-
circumventing alternative is significant . However, there are several considerations that diminish
the value of camcording the screen as a reasonable alternative to circumvention. First, while
alternative non-circumventing copying techniques, such as camcording the screen, may appear to
produce results comparable to the results from circumvention, they also require a significantly
higher monetary investment. When the cost of the equipment required to camcord from the screen
to accomplish high-quality output is demonstrated to be very high—in the realm of $1200 to
$1500—the expense of such an option becomes a practical impediment to use.”® It is specious to
suggest that such an alternative means of copying CSS-protected DVDs is a reasonable substitute
for circumvention. Moreover, given the significant price, it cannot be said that camcording the
screen constitutes a “mere inconvenience.” The high cost of obtaining the content through video
camera capture is a significant obstacle for use.

Second, camcording the screen may appear to produce results of reasonably good quality,
but proponents argue credibly that this quality is, as a functional matter, inferior. Limiting uses
based on camcording the screen would adversely affect the ability to engage in many of the
intended noninfringing uses.?® This is the case not only with respect to image/video quality, but
also sound quality.?°

27 T Band, 5/6/09, at 122.

28 The record reveals that the cost of the equipment used by the MPAA in the demonstration exceeded
$1500.00 including the video camera, the flat screen high definition television, the tripod, and the DVD player. See
T Seymour, 5/6/09, at 209 (“It’s about a $900 HD camera. You don’t need to use an HD, if you are just recording off
of standard DVD. The monitor was $300.”); T Tushnet, 5/7/09, at 97 (“We were offered yesterday the prospect of
using a $900 camera, plus a tripod -- which, by the way | priced, $300 -- plus a flat screen TV in a room that you can

make it completely dark.”).
29 See T Decherney, 5/6/09, at 118-119.

20 gSee T Band, 5/6/09, at 122.
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If a motion picture is camcorded from the screen, a technically degraded reproduction is
the result. Depending on the quality of the equipment and the conditions in which the screen is
filmed, the quality of the reproduction will vary. Although the quality may be sufficient for some
uses, such as to show the general development of a scene, that quality will be degraded if the copy
must be edited or reformatted. The quality of the picture or sound may also be degraded by the
size or format of the performance of the work. For instance, a copy that appears adequate on a
television screen may be quite grainy when displayed on a large screen in a classroom, as part of
a theatrical screening of a documentary film, or a noncommercial screening at a vidder event.?*
Similarly, converting a reduced quality copy to a format typically used on user-generated content
sites may increase the degradation to a level where certain criticism or comment is obscured. The
proposed noninfringing uses may not be realized when the reproduction of the work entails
uncontrollable degradation of the image and/or sound. Because the point being made may be
subtle, the degradation in quality may impede the purpose of the use.?? The cost and degradation
issues related to camcording the screen diminish the value of this alternative to circumvention in a
significant number of situations relevant to the proposed class.?*

Video Capture Software. In order to explore whether other alternatives to circumvention
were available to enable noninfringing uses of motion pictures on CSS-protected DVDs,
questions about video capture software were raised at the hearings and in post-hearing questions.
Video capture software allows a computer user to capture the screen output of a DVD as it is
being rendered on the computer monitor. It would appear that this screen capture occurs after
lawful decryption of the work has taken place in the DVD player. The Copyright Office inquired
about the legality of the use of such software and whether video capture software was similar to
camcording the screen with a video camera. Ultimately, and with qualifications, the MPAA stated
that the “capture software currently in general use” reproduced motion picture content after it has
been lawfully decrypted.* As a consequence, the use of some types of video capture software is,

21 See T Coppa, 5/7/09, at 111-112. While there is a record on the distortion that can occur at a live

premiere of a vid, the more compelling argument for vidders is the argument that follows—reduced quality input will
result in significant distortion in the reduced-quality formats for online viewing that constitute the primary way in
which vids are viewed.

22T Tushnet, 5/7/09, at 104-106, and T Coppa, 5/7/09, at 112-114.
23 See, e.g., How Much is that Geisha in the Window, http://www.youtube.com/watch?v=fZrowsZz_bk.;
see also R33 (Organization for Transformative Works) at 12-14. Women’s Work is available on the Organization for
Transformative Works’ website at http://transformativeworks.org/projects/vidtestsuite. (Last visited 4/30/10.)

214

2009, at 3.

See Post-Hearing Response of MPAA to Copyright Office Questions relating to DVDs of June 19,
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for purposes of Section 1201(a)(1), comparable to camcording the screen -- a process that has
been identified as a non-circumventing option for accomplishing noninfringing uses.

Particular types of screen capture software discussed at the hearings and in post-hearing
questions from the Copyright Office are available for less than $50, significantly less than the
costs associated with camcording the screen output. While a record has been established that cost-
effective alternative copying techniques, in the form of video capture software, are available for
copying portions of CSS-protected DVDs, and while the use of such software may be valuable for
some, or even many, noninfringing uses of motion pictures, the record also includes allegations
that a substantial number of noninfringing uses could not be adequately accomplished by the use
of video capture software or the significantly more expensive alternative of camcording of the
screen.?s The demonstration that the need for high quality video was reasonably necessary to
accomplish a particular noninfringing purpose was a critical factor in the 2006 rulemaking
proceeding with respect to film and media studies professors. The evidence in the current
rulemaking demonstrates that some significant number of noninfringing uses and users would be
adversely affected if limited to non-circumventing alternatives. However, not all proponents
established a record that alternatives to circumvention would be insufficient to accomplish the
pedagogical purpose of the use.

Educational Uses of Motion Pictures. Educators in various fields demonstrated that video
capture software produces pixilated output that reduces the overall video quality and, in some
cases, may obscure the particular point to be made by the educator.?¢ Film and media studies
educators demonstrated that the inferior quality copies made with video capture software will
frustrate the goal of their intended use.?” In addition to functional problems encountered with the
video output, the audio output was also either adversely affected by screen capture software,
resulting in poor quality or out-of-sync sound, or was impossible to obtain with some software.?*

215 See generally the Copyright Office’s “DVD-related questions” on video capture software and the

responses received by the Office to these questions, http://www.copyright.qov/1201/2008/questions/index.html.
(Last visited 4/30/10.)

28 See, e.g., Post-Hearing Response of American Association of Law Libraries/Medical Library
Association and Special Libraries Association to Copyright Office Questions relating to DVDs of June 19 and 22,
2008, at 2-3.

27 See T Decherney, 5/6/09, at 233-235 and 245-246.
218 |d. It is possible that the complete inability to capture the sound of a motion picture might have been

avoided if the hardware acceleration on the host personal computer had been turned off, but the evidence
demonstrates that even with such an adjustment to the hardware, the sound quality would continue to be distorted.
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The importance of sound quality to some educators, such as language instructors who seek to
demonstrate nuanced inflections, demonstrates that the use of video capture software is not a
viable alternative for a substantial number of noninfringing users.?

For the most part, opposition to the proposed classes was aimed at any expansion beyond
the scope of the existing class of works. The record in the current rulemaking continues to support
the need for for film and media studies professors in higher education settings to circumvent
access controls in may instances. A critical question is whether video capture software is an
acceptable substitute for the intended noninfringing uses by other educators, as well as
documentary filmmakers and noncommercial, transformative creators. To the extent that this
software reasonably enables the noninfringing use, a broadening of the scope of the existing class
might not be warranted.

Some proponents argued for expansion of the existing class to include all college and
university educators, students in film and media studies courses, and students in any college and
university course, as well as teachers and students in the K-12 educational environment. While
there was some evidence that college and university professors and students have been, or are
likely to be, adversely affected by the inability to circumvent, a comparable case was not made by
teachers and students in the K-12 context. This assessment was corroborated by NTIA’s
evaluation of the record.?®

Proponents of an expansion of the class to include college and university professors
provided a number of specific examples that illustrated the need to designate an expanded class.
For instance, one proponent noted that a large portion of materials used in college and university
courses outside of film studies classes are subtitled, and degradation of the output can affect the
legibility of these subtitles.? Similarly, foreign language instruction classes use scenes from
motion pictures in order to understand and differentiate between sounds and also to observe
gestures and facial expressions.?? Degraded audio and video quality will adversely affect the
educational purpose of the use of the clip. Another witness cited a college criminal justice teacher

See T De Kosnik, 5/1/09, at 60-61.
29 See T Kaiser, 5/1/09, at 21-26.
20 See NTIA Letter at 4-7.
221 See T Handman, 5/1/09, at 49.

22 gee T Kaiser, 5/1/09, at 49.
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who noted that teaching police officers involves observational skills that can be developed by
performing clips from motion pictures for classroom observation and discussion.?? One proponent
pointed to the need for close observation of particular aspects of scenes in the course of legal and
medical education.??* The evidence did not demonstrate that every use of motion pictures in a
classroom requires the circumvention of CSS-protected DVDs.?> Compilations of high-quality
clips appear to be reasonably necessary for some pedagogical purposes in colleges and
universities, but in other cases, moderate quality reproductions appear to be sufficient or high
quality presentations may be rendered in non-circumventing ways. For instance, in some cases,
professors needing to perform only one clip in a class may be able to use the CSS-protected DVD
itself in a DVD player by cuing the scene up before class. In other situations, video capture
software appears to be sufficient in order to make the pedagogical point.?*® For example, one
proponent of an expanded educational class stated that his use of WinTVV2000 was important to
his educational goals in the classroom.?” However, this software appears to be video capture
software that records screen output. The record demonstrates that while a number of
noninfringing uses may reasonably require higher quality than is available from video capture
software for the particular pedagogical purpose of the use, in some (probably a much greater)
number of classroom situations, compilations created through the use of video capture software
are sufficient to accomplish the intended purpose of the use.

In contrast to the record for college and university professors, there is little evidence that
college and university students (other than those students in film or media studies classes) or K-
12 teachers and students need to use enhanced quality copies of DVD content. Although students
in college and university courses may, on occasion, need to create class projects or assignments
that create compilations of clips from motion pictures, there has been no factual demonstration of

223 T Band, 5/6/09, at 123-124.
224 T Skalbeck, 5/6/09, at 166-167.

25 The record evidence did not show that all of the uses identified above necessarily require
circumvention. Further, it is not clear to the Register that the use of video capture software would not be adequate
for at least some of those uses.

26 See T Rife, 5/6/09, at 187-188, stating that she would use Camtasia software for creating compilations
of clips for the classroom if she would not be violating the law. Camtasia is video capture software (referred to as
“screen recorder software” by its distributor, TechSmith) and appears to operate in the same manner as the non-
circumventing video capture software demonstrated at the hearings.

21 See R13 (Frank Baker) at 1 (discussing the importance of using clips to demonstrate the “techniques of
persuasion” in commercials). Despite the fact that CSS-protected DVDs do not appear to be the source of most
commercials, this comment is instructive for the educational benefits of non-circumventing alternatives.
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such a need or the likelihood of such a need for the ensuing three-year period. Moreover, to the
extent that such a need is likely to exist, there has been no evidence introduced that alternatives to
circumvention, such as the use of video capture software, would be unable to sufficiently
accommodate those needs.

As with college and university students, the factual record on the educational need for
circumvention by K-12 teachers and students is absent. Although a few proponents generally
asserted the need for the extension of the class to include K-12 education,?® specific evidence of
why non-circumventing alternatives were, or would be, insufficient for educational purposes was
not demonstrated. The submission of assorted hypothetical situations in which non-circumventing
alternatives might not be sufficient for educational purposes did not purport to provide evidence
of the prohibition’s adverse effect on noninfringing uses, but rather provided speculation about
hypothetical situations that could or might be affected if they were attempted.?® Mere conjecture
that a particular use could be affected by the prohibition is insufficient to establish a likelihood of
harm. In fact, the record indicates that video capture software resolves many of the problems
identified by the proponents of expansion of the class. Video capture software allows teachers and
students to use clips from motion pictures released on CSS-protected DVDs for educational
purposes when use of the DVD itself would cause teachers to incur excessive classroom time to
locate particular scenes. Video capture software also resolves the cost and other problems that
were asserted to make camcording of the screen an insufficient alternative for teachers and
students. #° Moreover, by using video capture software, teachers will not have to be concerned
about whether they are running afoul of Section 1201; the only legal questions that they must
confront are those that have existed since the effective date of the 1976 Copyright Act: (1) is the
reproduction a fair use or (2) is the public performance of a lawful reproduction within the scope
of Section 110(1)?

Of critical importance to the class proposed by film and media studies professors in the
previous rulemaking was the demonstrated need for high-quality portions of motion pictures in
order to fulfill a noninfringing purpose. The identification of adverse effects of the prohibition on

28 See C4C and 4D (Hobbs); see also, T Hobbs, 5/8/09, at 126-127, 129, 132, 135, 263, and 283.
229 See Post-Hearing Response of Jaszi (on behalf of Renee Hobbs) to Copyright Office Questions relating
to DVDs of July 10, 2009.

20 Costs relating to camcording the screen have been addressed, supra. Hobbs also stated that the
inability to obtain a sufficiently darkened room for a successful camcording session demonstrated that this method
was not a viable alternative to circumvention. One can ask whether conducting the camcording after dark would
resolve that alleged obstacle.
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noninfringing uses must be provided with sufficient specificity to analyze the issue. In this
rulemaking, specific examples have been provided on behalf of college and university professors
as well as college and university film and media studies students regarding situations in which
other alternatives have been or are likely to be insufficient for the intended pedagogical purpose
of the use. Such specificity has not been established for college and university students in general,
or for K-12 teachers and students. The record in this rulemaking establishes that video capture
software is more likely than not to meet the needs of college and university students (other than
those in film and media studies classes) as well as K-12 teachers and students. Given the lack of
any specific evidence to the contrary, the prposed expansion of the existing class is not justified
by the record.

The Register agrees with NTIA that proponents of a class extending to teachers and
students in the K-12 setting have not proven their case. However, the Register finds that the same
is true with respect to college and university students outside of film and media studies courses.
As the Assistant Secretary stated: “proponents persuasively demonstrate that while film and
media studies professors have an obvious need to use clips in their instruction, other subject
matter instructors at the university level also have a need to use clips to supplement effective
instruction.”>* A comparable showing was not made in relation to college and university students
generally. Without such proof, the Register does not believe that designating a class of works the
direct beneficiaries of which include all college and university students is justified.

The Register is also not convinced that there is sufficient basis to limit the class to DVDs
owned by an institution or department library. There appears to be no good reason why a
professor who has not lawfully acquired a lawfully made DVD should not be able to use the DVD
in order to fulfill his or her pedagogical purpose if the DVD cannot be found in the departmental
library or the college or university library. No evidence was introduced to suggest that harm to
copyright owners’ interests would result from professors’ noninfringing uses of lawfully acquired
DVDs.

Documentary Filmmakers’ Use of Motion Pictures. Documentary filmmakers and
noncommercial users have also provided persuasive evidence that non-circumventing alternative
means of obtaining portions of DVDs cannot substitute for the decrypted content obtained
through circumvention. Documentary filmmakers demonstrated that, for example, FCC
requirements demand that the “sync signal, the blanking signal, [and] the color burst signal” be

B |d. at 4.
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within certain specifications that can only reasonably be accomplished with the use of a portion of
a motion picture from a decrypted DVD.*? Documentary filmmakers also note that distributors of
their films for theatrical exhibition generally require that the films meet certain quality standards
that cannot be met by alternative means of making copies, including video capture software.®
Thus, neither video capture software nor camcording is a viable option.

Noncommercial, Transformative Users of Motion Pictures. Noncommercial,
transformative users have also sufficiently demonstrated that certain uses require high quality in
order for the purpose of the use to be sufficiently expressed and communicated. For instance,
where focus on background material in a motion picture is essential to the transformative purpose,
as exemplified in the situation of bringing the background to the foreground, the use of decrypted
DVDs is necessary to make the point.2* One particular example of “bringing the background to
the foreground” was demonstrated in the vid, How Much Is That Geisha In The Window, by
Lierdumoa. This vid criticizes and comments upon Joss Whedon’s science fiction television
series Firefly. The series incorporates Asian culture and art, but the vid demonstrates that almost
no Asian characters are featured and that they appear only in the background. The vid concludes
with a text screen that states: “There is only one Asian actor with English dialogue in all of
Firefly” and in the next screen states, “She plays a whore.”?* The creator of the vid also argues
that “Southern culture, particularly the confederacy is perhaps the *main* thing Joss fetishizes in
Firefly. It is a post civil war story from the point of view of the side that lost and all the characters
speak in a bastardized Southern dialect.”>*

Moreover, they assert that because noncommercial users typically perform their works on
a “lossy” medium such as the Internet, if a transformative user begins with a work of degraded
quality, the further degradation that will likely occur in rendering the work to the public can
completely obscure the purpose of the use. For instance, Women’s Work, by Luminosity and
Sisabet, assembles short clips from the television series Supernatural depicting images of women

22 T Morrissette, 5/7/09, at 29-30 and 159-160.
28 T Quinn, 5/7/09, at 15 and T Morrissette, 5/7/09, at 29-40.
2% T Tushnet, 5/7/09, at 104-106 and T Coppa, 5/7/09, at 112-114.

25 See http://www.youtube.com/watch?v=fZrowsZz bk. (Last visited 4/30/10.)
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who are “shown only as eroticized, suffering or demonized.”?" In a number of the clips, the
images are difficult to see and had this video been made using pixilated video capture, it is
reasonably likely that the point of many scenes’ inclusion would not be perceptible.?®

Several vids cited in the record reveal that extensive editing is often performed on the
clips reproduced from motion pictures. For instance, in Luminosity’s Vogue, (using clips from the
motion picture 300 to cast the violence in scenes from the movie in an aesthetically modified
manner), not only are clips often rendered side-by-side and synchronized, but there is also color
and timing modification of the clips used.?® Other vids also modify the original clips and images,
saturating them with color and morphing images into others. For instance, Lim’s This Is How It
Works (using clips from the series Stargate: Atlantis)?*° and Us (with clips from a long list of
movies)** both morph and colorize clips to serve the messages of the vids. Although some vids
cited do not significantly alter the actual images, the pace of the clips or the focus on a particular
part of the clip by the vidder tend to demand clarity of the clips in order to perceive the purpose
for inclusion. For instance, in Closer, by T. Jonesy and Killa, the vidders present an alternative
interpretation of an episode from Star Trek in order to hypothesize about the relationship between
Captain Kirk and Spock.?* In Handlebars, by Seah and Margie, the vidders examine the Doctor
character in the series Dr. Who, extracting a multitude of short clips from the series to
demonstrate the development of the character while also choosing scenes that fit the lyrics of the
song that accompanies the clips.?*® In the course of the character development, the vidders begin
whimsically, and then reveal how the smaller exercises of power lead to violence and destruction
at the Doctor’s hands. This vid criticizes the “moral blind spots by recontextualizing events
viewers have already seen.”** Although some may question the significance of the comment or

27 R33 (Organization for Transformative Works) at 2. Women’s Work is available on the Organization for
Transformative Works’ website at: http://transformativeworks.org/projects/vidtestsuite. (Last visited 4/30/10.)

28 See id. For example, one scene depicting a woman being decapitated in the background or another
scene depicting a woman being hoisted into the air by a noose would likely not have been perceptible if the quality
of the capture was degraded.

29 See http://www.blip.tv/file/2289271. (Last visited 4/30/10.)

20 See http://transformativeworks.org/node/552. (Last visited 4/30/10.)

21 See http://www.blip.tv/file/2286307. (Last visited 4/30/10.)

22 See http://www.blip.tv/file/2289542. (Last visited 4/30/10.)

23 See http://flummery.org/. (Last visited 4/30/10.)

24 See http://transformativeworks.org/node/552. (Last visited 4/30/10.)
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criticism at issue in these vids, some comment or criticism is involved that either requires or
significantly benefits from the use of high quality reproductions of the clips from motion pictures.

The Register does not take a position on whether each and every use of a clip in vids cited
in this section constitutes a noninfringing use. The point of the examples is that frequently when
one is engaging in commentary about audiovisual works, it is necessary to use high quality
reproductions in order to make one’s point.

Authorization from the Copyright Owner as a Substitute for Circumvention. The
proponents of a class of works that would permit circumvention in order to use portions of CSS-
protected DVDs for comment or criticism in education, documentary filmmaking and
noncommercial videos all presented evidence that some of their uses warranted circumvention of
CSS in order to accomplish their noninfringing purpose. Opponents of the proposed classes stated
that the availability of authorization from the copyright owner is a reasonable alternative to
designating a class of works that are not subject to the prohibition on circumvention. For
example, one opponent discussed a beta film clip service that seeks to streamline the permissions
process, and also introduced letters seeking permission to use works and the responses from the
copyright owner.*s However, there was no evidence demonstrating that it was likely that an
efficient permission service covering most motion pictures would be functional in the
marketplace during the next three-year period.

Proponents of the class also persuasively argued that permission or authorization was not
a viable substitute for the independent ability to make a noninfringing use on a timely basis.*¢ The
record included responses to requests to use works from copyright owners. These responses
revealed why permission often is not an adequate substitute for the ability to make noninfringing
use without having to seek permission. For instance, there was evidence in the record that
permission may be contingent upon receiving further permission from additional entities for
various potential rights.*” Educators also made the point that in light of the time and effort
required to obtain permission, it “would be inefficient and retard the spontaneity of classroom

25 T Aistars, 5/6/09, at 220-221 and 278-283.

2% Ts Hobbs and Decherney, 5/6/09, at 283-285.

27 T Aistars, 5/6/09, at 279-281 (conditioning permission on obtaining further permission from the Screen

Actors’ Guild).
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instruction in which professors must respond quickly to student questions and needs.”*® On the
present record, permission does not appear to be a viable substitute for designation of a class of
works in order to address the prohibition’s impact on noninfringing uses.

The record demonstrates that many works available on CSS-protected DVD are not
available in unprotected formats and that alternative means of obtaining clips, in a wide range of
situations related to the use of CSS-protected DVDs, are insufficient to accomplish the intended
use. The lack of alternative formats or alternative means to accomplish the noninfringing uses
answers the inquiry under the first factor to be considered by the Librarian in the statutory factors
of Section 1201(a)(1)(C). This factor weighs in favor of a designation of an appropriate class of
works. This analysis also demonstrates that the prohibition on circumvention is, in a substantial
number of cases, having an adverse effect on the ability of users of motion pictures on DVDs to
engage in noninfringing uses of those works.

Factor Two

Turning to the second statutory factor, the availability for use for nonprofit archival,
preservation, and educational uses, the focus on education is relevant to the proposals relating to
educational uses of CSS-protected DVDs. The proponents have demonstrated that motion pictures
contained on CSS-protected DVDs are not available for some significant uses by educators and
students. CSS-protected DVDs can be accessed in the classroom with the use of widely-available,
authorized DVD players, but for the reasons stated above, if professors or film and media studies
students need to use multiple high-quality clips from a DVD or portions of high-quality clips
from numerous motion pictures for educational uses, it is evident that a substantial number of
uses in higher education cannot be achieved by resort to alternative formats or alternative means
of copying. However, some educational uses can be achieved without resorting to circumvention.
This factor thus weighs in favor of designating a properly tailored class of works for those
educational uses in higher education that cannot be accomplished without circumvention.

Documentary filmmakers made the case that “[dJocumentary films are intrinsically
educational in that they purport to tell the truth or document reality, and of course, many
documentary films are made specially for use in the classroom setting. Additionally,
documentary films are used as teaching tools at all educational levels for a variety of purposes.”*

28 C4E (Decherney) at 9.

29 C11B (Kartemquin) at 12.
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Section 1201(a)(1)(C)(ii) therefore also weighs in favor of crafting a class of works that includes
use in documentary films.

However, this factor does not appear to have any bearing — positive or negative -- with
respect to the proposal on behalf of other noncommercial, transformative users.

Factor Three

The third factor, the impact that the prohibition on circumvention has on criticism,
comment, news reporting, teaching, scholarship, or research, is a critical factor in the context of
the proposals related to CSS-protected DVDs. Most of the uses in the DVVD-related proposals
involve the adverse effect of the prohibition on criticism, comment, or teaching. Educators have
demonstrated that a subset of noninfringing uses of works on CSS-protected DVDs are hampered
or precluded as a result of the prohibition on circumvention. Documentary filmmakers have
demonstrated that their ability to use motion pictures for purposes of noninfringing criticism,
comment or illustration is inhibited by the prohibition. Proponents on behalf of vidders have
demonstrated that the creation of noninfringing videos for purposes of comment or criticism can
also be adversely affected by the prohibition. The importance of criticism, comment and
education in our society, as evidenced by the existence of this statutory factor, strongly weighs in
favor of designating a class of works in order to permit circumvention for purposes of enabling
the use of portions of motion pictures for noninfringing uses.

Factor Four

The fourth factor, the effect of circumvention on the market for or value of copyrighted
works, also weighs in favor of a designating a class. The proponents of a class related to CSS-
protected DVDs for education, documentary filmmaking and other noncommercial uses have all
placed in evidence the need to use portions of copyrighted motion pictures in certain situations. It
is important to add, however, that no proponent has demonstrated the need to circumvent in order
to copy a motion picture in its entirety, and no proponent has demonstrated the need to use a
quantitatively large percentage of a motion picture. The motion picture industry has a legitimate
interest in preventing motion pictures from being copied in their entirety or in a manner that
would adversely affect the market for or value of these works, including reasonable derivative
markets. Unquestionably, motion pictures involve significant expense to create and have become
a vital creative component of American culture. Indeed, motion pictures are so central to modern
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American society and the lives of individual citizens that the need to comment upon and criticize
these works has become an important form of social discourse. Motion pictures have an
enormous influence on our social, political and cultural identity, and the record in this rulemaking
illustrates that educators need to teach and demonstrate to students the artistic, communicative
and rhetorical capabilities of this medium. The medium is, in some educational situations, the
relevant “text” for the class. Similarly, as documentary filmmakers and noncommercial vidders
seek to comment or criticize in the motion picture medium, their subject frequently focuses on or
includes prior uses of this medium. Each of the uses involving criticism or comment may be
transformative, and thereby unlikely to affect the relevant markets for the original work.

The proposed classes, if properly limited in scope to portions of motion pictures and for
the purposes asserted by the proponents (criticism and comment), would not adversely affect the
market for or value of these works. The noninfringing, transformative uses that would be enabled
or facilitated by designating a properly-fashioned class of works are the kinds of uses that this
rulemaking was intended to preserve. Such uses would also preserve such noninfringing uses as a
free-speech safeguard in copyright law.

Other Factors

The Librarian is also authorized to take into account other factors that are appropriate in
particular circumstances. In the case of CSS-protected DVDs, the fact that a technological
measure that controls access is being used predominantly for the purpose of preventing
reproduction and other rights of the copyright owner is a relevant consideration in this case. The
fact that Congress clearly distinguished between measures that control access and measures that
protect the rights of the copyright owner is undisputed. On the record before the Register ten
years ago, there was insufficient evidence to draw any conclusions based on this distinction in
relation to noninfringing uses of CSS-protected DVDs. Times have changed. The record now
demonstrates that socially-beneficial noninfringing uses are being adversely affected by the
prohibition on circumvention in relation to certain uses of portions of motion pictures on CSS-
protected DVDs. In addition to the other four factors weighing in favor of designating a class of
works, the fact that in this case the effect of the access control is not to prevent unauthorized
access, but rather to restrict uses of motion pictures, is an additional factor weighing in favor of
designating a class. There is no question that digital reproduction poses a serious threat to
copyright creators and owners. But the purpose of the rulemaking is to assess whether methods of
controlling access to works that fall within the scope of the prohibition are, often unintentionally,
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also adversely affecting noninfringing uses. The present record demonstrates that the deployment
of CSS over time has begun to adversely affect some legitimate uses of motion pictures. This is
presumably an unintended by-product of the use of CSS to protect the copyright owners’
legitimate interests, but one that requires a carefully balanced and properly tailored exception to
the default prohibition. The fact that a technological measure that qualifies as an access control is
affecting use, not access, is another relevant consideration for the Librarian.

Classes of Works Defined and Explained

For the foregoing reasons, the Register recommends that the Librarian designate the
following class of works:

Motion pictures on DVDs that are lawfully made and acquired and that are
protected by the Content Scrambling System when circumvention is
accomplished solely in order to accomplish the incorporation of short
portions of motion pictures into new works for the purpose of criticism or
comment, and where the person engaging in circumvention believes and
has reasonable grounds for believing that circumvention is necessary to
fulfill the purpose of the use in the following instances:

. Educational uses by college and university professors and by
college and university film and media studies students;

. Documentary filmmaking;

. Noncommercial videos

Except for the educational subset, this recommendation does not specify particular users
but rather refines the class by reference to particular uses identified in the record. The Register
finds that tailoring the class to the purpose of the use is the optimal means of permitting these
users to accomplish their purpose. Documentary filmmakers seek to use portions of motion
pictures for criticism or comment, including illustration of a particular point, and it is the use of
such portions that the Register has concluded will often be a fair use. The noncommercial videos
identified by proponents of proposed Class 11A also often use portions of motion pictures for
comment and criticism (including parody). These transformative uses — again involving portions
of motion pictures -- are socially beneficial uses that implicate core First Amendment values
reflected in the fair use doctrine. Educators’ and students’ use of portions of motion pictures
typically involve criticism (an assessment of a work; considered judgment of or discussion about
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the qualities of something, especially a creative work) and comment (discussion, analysis,
criticism, explanation or illustration).

The Register sees no workable way to further qualify the class of works for documentary
filmmaking and noncommercial videos by including specific requirements relating to the identify
of the users who would be permitted to circumvent. While the proponents of the class pertaining
to documentary films suggested that persons eligible to take advantage of that class be limited to
documentary filmmakers who are members of an organization of filmmakers or are enrolled in a
film program or film production course at a post-secondary educational institution, the Register
does not believe that it is appropriate to require membership in any particular organization in
order to qualify. It makes sense to conclude that the best way to determine whether someone is a
documentary filmmaker is to ask whether that person is making a documentary film. Further,
noncommercial videos that comment on motion pictures can be made by anyone; fair use does not
depend upon the credentials of the person engaging in the noninfringing act.

However, the record is different with respect to the proposed class relating to educational
uses. Proponents have not proved that all educational uses of motion pictures on CSS-protected
DVDS have been adversely affected by the prohibition on circumvention. Moreover, clear
dividing lines are available for certain classes of users in the educational context that are not
available with respect to documentary filmmakers or noncommercial transformative users.
College and university professors can easily be distinguished from K-12 teachers, and college and
university film and media studies students can easily be distinguished from other college and
university students, as well as from K-12 students. The recommended class expands upon the
existing class in a manner that comports with the evidence introduced in this rulemaking
proceeding. Although not all educators will directly benefit from the designation of this class, the
clarified status of video capture software is likely to benefit all educators, including those who
cannot benefit from the recommended class, in their ability to make non-circumventing,
noninfringing uses of motion pictures on CSS-protected DVDs. If such alternatives are
demonstrated to be insufficient for educators or students who cannot take advantage of the newly-
designated class, the Register assumes that evidence to that effect will be introduced in future
rulemaking proceedings.

The scope of the class is appropriately tailored in relation to the cases that were made for
designating a class of works. For instance, only those uses that involve creating new works
(including compilations) that are for specific, transformative purposes that can rather easily be
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identified objectively (namely, criticism and comment) are within the scope of the class. Those
who circumvent CSS for the purpose of copying a portion of a motion picture for exploitation of
that portion, or for marketing purposes, rather than for the purposes identified in the designation
of the recommended class, will not qualify to invoke the Section 1201(a)(1)(D) exemption. Those
who circumvent in order to extract portions of a motion picture purely to entertain also fall
outside of the exemption. Similarly, extensive use of a work will also fall outside of the
exemption. Even though it is possible that the use of a significant portion of a work may in some
cases qualify as a fair use, the record does not demonstrate that the use of large amounts of a
feature-length motion picture are, or are likely to be, needed to serve the goals of criticism,
comment and education in the contexts presented in this rulemaking. The fact that whole works
may be used in the classroom even with CSS intact (i.e., under the Section 110(1) exemption by
using a DVD player) eliminates the need for an expansive class. Documentary filmmakers and
noncommercial users have not demonstrated that either the use of a significant amount of a
motion picture is noninfringing in their respective contexts, or that a significant amount is
typically used in their works. The cases they made in this proceeding did not purport to suggest
that there is a legitimate need to use substantial portions of a motion picture in their work.

Limiting the class by reference to the purposes of criticism and comment protects owners
of copyrights in motion pictures from nontransformative uses that merely exploit their works for
commercial or predatory purposes. Limiting the permitted uses to “short portions” bolsters the
limitation based on the nature of the use, and tends to eliminate from the scope of the Section
1201(a)(1)(D) exemption uses that are more likely to be infringing. As noted above in the
discussion of the third fair use factor, the examples presented in the record consist of uses of short
portions; the record does not support designation of a class that would extend to anything beyond
use of short portions. Moreover, without limiting the class to permit use only of a portion of the
work, the use of entire feature length motion pictures would be sanctioned. Because the current
record does not demonstrate a present or likely need for circumvention beyond short portions of a
work, such a limitation is appropriate. While a different record in the future could lead to a
different result, the current record demonstrates only that the prohibition on circumvention has
had an adverse effect on the ability to use short portions of the feature length film or of some of
the other extra content, such as interviews and outtakes contained on a DVD, for the purposes of
criticism and comment. The use of technology to prevent piracy is consistent with the purpose of
the DMCA and a class of works designated under Section 1201(a)(1)(C) must be tailored to
balance the respective interests of affected parties. The Register believes that the recommendation
accomplishes this goal.
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Another limitation is that the person engaging in the circumvention must believe and have
reasonable grounds for believing that circumvention is necessary in order to fulfill the purpose of
the use — i.e., the purpose of criticism or comment. This qualification is included in order to
provide some degree of assurance that the designation of this class may not be used as a pretext
for circumvention in cases where circumvention was not really necessary in order to engage in the
noninfringing use. If, for example, it would have been sufficient for purposes of the
noninfringing criticism or comment to use screen capture software rather than to circumvent in
order to obtain a higher quality digital film clip, and if the person engaging in the circumvention
did not both (1) actually and (2) reasonably believe that circumvention was necessary in order to
engage in such criticism or comment, the prohibition on circumvention would remain in force.
This might be the case, for example, when the somewhat inferior copy made using screen capture
software would be perfectly adequate for purposes of demonstrating a point being made about the
story line of a motion picture.

The recommended class is also based on motion pictures and intentionally does not extend
to all audiovisual works. Section 101 of title 17 defines motion pictures as follows:

“Motion pictures” are audiovisual works consisting of a series of related images
which, when shown in succession, impart an impression of motion, together with
accompanying sounds, if any.?®

Section 101 defines audiovisual works as follows:

“Audiovisual works” are works that consist of a series of related images which are
intrinsically intended to be shown by the use of machines or devices such as
projectors, viewers, or electronic equipment, together with accompanying sounds,
if any, regardless of the nature of the material objects, such as films or tapes, in
which the works are embodied.**

“Motion pictures” are a subset (albeit a very large one) of “audiovisual works.” All of the
uses identified in the record relating to CSS-protected DVDs involved motion pictures, such as
feature films, television series episodes, interviews, commercials, trailers, etc. All involve related
images shown in succession that impart an impression of motion. No evidence was introduced in
relation to audiovisual works outside of the subset of motion pictures, such as video games or

017 U.S.C. §101.
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slide presentations. Based on the record, there is no basis for extending the class beyond that of
motion pictures.

The Register also notes the objection by the Joint Creators that the designation of a class
of works that is defined with reference to the nature of the use or user is a deviation from
statements made by the Register in earlier recommendations.®? As the Register has stated above, a
class of works must begin with a category, categories, or a subcategory of copyrightable subject
matter and then refine that starting point based on the facts present in the record. As the House
Manager’s Report stated:

Deciding the scope or boundaries of a “particular class’ of copyrighted works as to
which the prohibition contained in section 1201(a)(1) has been shown to have had
an adverse impact is an important issue to be determined during the rulemaking
proceedings. The illustrative list of categories appearing in section 102 of Title 17
is only a starting point for this decision.??

In all cases, the scope of a class is determined on the basis of the rulemaking record during
a particular three-year period. Attributes of a class are generally incapable of being circumscribed
in a factual vacuum. While the Register continues to believe that a class of, for example, “motion
pictures for non-infringing purposes” or “fair uses of motion pictures” would not constitute an
appropriate class, the relationship between the “class of works” and the particular non-infringing
uses that were proven to be, or likely to be, adversely affected may be, in certain cases, the
optimal means of balancing the interests identified in the record. Similarly, the Register believes
that circumscribing a class by a long laundry list of limitations is also inappropriate in a factual
vacuum.® While one or many conditions may be appropriate in a particular factual situation, a
comprehensive list of limitations is inappropriate as a general proposition.

The Register refined the designation of a class in 2006 as a result of the unique facts
presented in that particular rulemaking. That refinement was not a generalized change to the
nature of a class of works, but a careful attempt to designate a class that was neither too broad nor
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too narrow.” In the current context, if refinement of the class in relation to the nature of the
particular use were unavailable, the class might have been designated to be “motion pictures on
CSS-protected DVDs.” An exemption of such breadth would allow circumvention for many uses
that were not presented in the record of this rulemaking and presumably would draw much
stronger objections from opponents of the proposed classes than the more carefully crafted class
recommended herein. The Register will continue to assess the scope of a class in relation to each
particular proposal and the market context in which that proposal is raised. As Congress
indicated, determining the scope of the class is a critical component of the examination in the
rulemaking process and the Register will consider any arguments about the appropriate means of
crafting the scope of a particular class.

B. Computer programs that enable wireless telephone handsets to execute
software applications, where circumvention is accomplished for the sole
purpose of enabling interoperability of such applications, when they have
been lawfully obtained, with computer programs on the telephone handset.

Background. Mobile phones have evolved from relatively simple communication devices
into increasingly sophisticated, advanced computing devices with the capability to run a variety
of applications and perform or display numerous types of copyrighted works. These
“smartphones”?® have, in today’s society, begun to supplant laptops as the predominant mobile
device due to their portability, cost, and increasing computing capacity.”’ Devices, such as
Apple’s iPhone, allow users to make wireless phone calls, write and receive text messages,
browse the Internet, read and send e-mail, run operating system and application programs, display
images, photographs, and documents, store and display or perform ebooks, music and motion
pictures. The iPhone, in particular, has created a robust environment on which third-party
programmers can create applications for use on that device. According to the testimony in this

%5 House Manager’s Report at 7.

%6 Smartphones are mobile phones with advanced data features and keyboards. What makes the phone
“smart” is its ability to manage and transmit data in addition to voice calls. See CTIA Wireless Glossary of Terms,
http://www.ctia.org/consumer_info/index.cfm/AID/10406. (Last visited 4/30/10.) In the second quarter of 2009, 28%
of all handsets sold were smartphones. See Letter from Christopher Guttman-McCabe, Vice President, CTIA, to
Marlene H. Dortch, Secretary, FCC, February 12, 2010,
http://files.ctia.org/pdf/filings/100212 Wireless Competition Update - Innovation and_Investment FINAL.pdf.
It is important to recognize that not all mobile phones in today’s wireless marketplace are smartphones as some are
designed simply to provide voice service.

57 See Mark Hamblin, Businesses Eye Smartphones to Supplant Laptops, PCWorld, November 23, 2008,
at http://www.pcworld.com/article/154377/businesses_eye smartphones_to_supplant_laptops.html. (Last visited
4/30/10.)
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proceeding, as of May 1, 2009, there were over 35,000 authorized applications available for the
iPhone on Apple’s App Store, making it the world’s largest application marketplace.”®

Apple, as well as several other mobile phone manufacturers, have allegedly placed
restrictions on which particular third-party applications can be used in conjunction with a
particular device. Despite the fact that proponents have alleged that a number of manufacturers
(or, in some cases, providers) impose technological restrictions on interoperability between third-
party applications and the operational programs resident on the devices themselves, the vast
majority of the record in this rulemaking relates to one particular device and its restrictions—the
Apple iPhone. In part, this is the result of the Apple iPhone becoming the best selling mobile
phone handset in the United States.?®

Comments. EFF proposed an class of works to allow circumvention of the technological
measures that prevent third-party software applications from being installed and run on wireless
telephone handsets. The Apple iPhone is used by EFF to illustrate its argument that the
prohibition on circumvention is adversely affecting non-infringing uses by smartphone users. EFF
states that Apple uses technological measures “to prevent iPhone owners from loading or
executing applications unless they are purchased from Apple’s own iTunes App Store or
otherwise approved by Apple.”** Apple’s testimony confirmed that any software to be used on
the iPhone must begin with the firmware, in this case, the read-only memory, or “ROM,” in the
hardware,?? which contains information necessary for starting up the iPhone.?*® The secure ROM
contains “crypto keys” that validate and establish a “root of trust” necessary to load the

8 T Joswiak, 5/1/09, at 231.

%% Some evidence was introduced in the record regarding other smartphones, such as the G1 phone from
T-Mobile (with Google’s Android operating system) and the Nokia 2366i from Verizon. See C5A (EFF) at 6 and
R19 (Hallett) at 1. The lack of development in the record precludes an analysis of these examples.

20 R49 (EFF) Appendix A: “A Technical Overview of Smart Phone Jailbreaking and Unlocking,” at 10.

%1 C5A (EFF) at 4.
%2 Firmware can be identified as a microprogram present on read-only memory (*ROM”) modules,
containing low-level (hexadecimal machine code) software. See http://www.topbits.com/flashing-firmware.html.
(Last visited 5/1/10). For purposes of this discussion, firmware may be defined as a “computer program contained
permanently in a hardware device (as a read-only memory).” See http://www.merriam-
webster.com/dictionary/Firmware. (Last visited 4/30/10.)

23 T Joswiak, 5/1/09, at 234.
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“bootloader” program.®* The bootloader contains the information necessary for initializing the
hardware and the hardware’s operating system, a modified version of Apple’s OS X.** The
iPhone operating system “does everything necessary to run the iPhone, as well as validate each of
the applications through a signature each time they’re launched.”?® This chain or “root of trust” is
intended “to make it impossible for users to substitute their own software for Apple’s at any point
in the process; even if they can somehow change the code installed on the phone, the signature
checking is intended to prevent the modified software from running.”?" Despite this validation
process, a very large number of purchasers of iPhones have circumvented these restrictions, a
practice colloquially referred to as “jailbreaking,” in order to install third-party applications that
have been rejected by Apple for inclusion into its “Apps Store.”?

EFF argued that jailbreaking is a non-infringing activity for three reasons. First, it alleges
that at least in some cases, jailbreaking can be done within the scope of what is authorized under
the licence Apple grants to every iPhone user. It states that “[t]o the extent a jailbreaking
technique does not modify any of the individual software programs that comprise the iPhone
firmware collection, but instead simply adds additional software components to the collection, the
practice may not exceed the scope of the license to ‘use the iPhone software’ or constitute a
‘modification’ of any Apple software components, any more than the addition of a new printer
driver to a computer constitutes a “‘modification’ of the operating system already installed on the

%% |d; see also, R49 (EFF) Appendix A: “A Technical Overview of Smart Phone Jailbreaking and
Unlocking,” at 10-11(“The process begins with the bootrom, software burned into the iPhone’s permanent,
nonvolatile memory. The bootrom loads a piece of software called the LLB, which is stored in an area of memory
known as NOR flash. The LLB then loads a piece of software called iBoot, performing a digital signature check to
ensure that iBoot software has not been modified. iBoot then loads the operating system kernel, performing a digital
signature check to ensure that operating system software has not been modified. The operating system kernel then
loads and manages all other “userland” applications (essentially, all the applications that users interact with),
performing a digital signature check to ensure that the applications have been approved by Apple and have not been
modified.”)

%5 T Joswiak, 5/1/09, at 234. OS X is the operating system that is used to run many Apple computers and
laptops

266 |d
%7 R49 (EFF) at 11.
%8 EFF asserted that approximately 1.8 million iPhones have been jailbroken, constituting roughly 10% of

the iPhones in circulation. Of these 1.8 million jailbroken phones worldwide, approximately 400,000 are located in
the United States. See T von Lohmann, 5/1/09, at 245.
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computer.”#®

Second, EFF asserted that “to the extent a jailbreak technique requires the reproduction or
adaptation of existing firmware beyond the scope of any license or other authorization by the
copyright owner, it would fall within the ambit of 17 U.S.C. § 117(a).”?® EFF contended that the
iPhone owner is also the owner of the copy of the iPhone’s firmware and that jailbreaking falls
within the owner’s privilege “to adapt those copies to add new capabilities, so long as the changes
do not "harm the interests of the copyright proprietor.”?"

Finally, EFF contended that in any event, jailbreaking constitutes fair use of the firmware
because jailbreaking is a purely noncommercial, private use of computer software, a largely
functional work that operates the phone, and that the phone owner must reuse the vast majority of
the original firmware in order for the phone to operate. Because the phone owner is simply
modifying the firmware for her own use on the phone, there is no harm to the market for the
firmware.

Apple responded that jailbreaking by purchasers of the iPhone is a violation of the
prohibition against circumvention of access controls. It cited that its validation system is
necessary to prevent: (1) crashes and instability: jailoroken iPhones crash more frequently and
become unstable; (2) malfunctioning and safety: battery life, safe charging capacity and volume
control can all be affected (3) invasion of privacy: the data, camera, microphone and GPS
functions of the iPhone can be exploited by third-parties; (4) exposing children to age-
inappropriate content: the App Store filters content made available to users, but jailbreaking
allows age-inappropriate content to be installed; (5) viruses and malware: without a secure
environment, it is easier for malicious code to be injected into the iPhone “ecosystem;” and (6)
the inability to update software: a jailoroken phone might prevent Apple software updates from

%9 CbBA (EFF) at 8. EFF noted that the iPhone license permits the user to “use the iPhone Software on a
single Apple-branded iPhone,” but also obligates the iPhone owner not to “decrypt, modify, or create derivative
works of the iPhone Software.” Id. The Register declines to interpret the license to determine whether it permits
jailbreaking.

210 This provision provides that “it is not an infringement for the owner of a copy of a computer program to
make or authorize the making of another copy or adaptation of that computer program provided: ... that such a new
copy or adaptation is created as an essential step in the utilization of the computer program in conjunction with a
machine and that it is used in no other manner.”

21 1d. at 8-9.
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loading and installing.?”? Apple also cited the risks and damage that can occur with its developer
partners when the iPhone ecosystem is compromised, including: network impact, piracy of
developers’ applications, and the instability of developers’ applications. Jailbreaking is also
claimed to harm Apple’s goodwill with its customers, increase Apple’s support costs, harm
developer relationships, damage Apple’s brand, and limit its ability to innovate.?”

Apple further contended that modifying Apple’s operating system leads to the creation of
an infringing derivative work. In Apple’s view, an iPhone purchaser’s interest in adding
applications that are not approved by Apple to an iPhone constitutes an infringing act and
therefore the prohibition is not adversely affecting non-infringing uses when it prevents such
conduct. Apple further argued that there are no defenses to infringement that transform
jailbreaking into a non-infringing act. First, it argued that Section 117 is inapplicable in relation
to purchasers of an iPhone because they are licensees of the computer programs contained on the
phone, not owners of copies of the computer programs as Section117 requires. Apple also
asserted that “the adaptation right of Section 117 can be negated by contract,” and that the iPhone
software license forbids modification of the iPhone software.?™ It also argued that Section 117
does not apply when, as here, the modifications to the computer program are created by others
and then downloaded by end-users. Rather, the modifications must be made by the end-user or at
least authorized by the end user. Apple also argued that although Section 117 “allow][s] a user of
a computer program to add new features to it,” that permission is “subject to a number of
limitations,” including the limitation that “the right to add features can ‘only be exercised so long
as they [do] not harm the interests of the copyright proprietor,””?* and that jailbreaking does harm
Apple’s interests because it causes functional problems that diminish the value of the iPhone and
the software that makes it operate.?”® Finally, Apple argued that because Section 117 permits
modifications to software only as an essential step in the utilization of the computer program in
conjunction with a machine and *“in no other manner,” and since jailbreaking entails the use of the
iPhone and its software in a way that destroys its operational integrity, the “[u]se of these
copyrighted programs in a jailbroken phone is therefore use ‘in another manner’ that is not

22T Joswiak, 5/1/09, at 236-239.
23 |d. at 240-242.
2 R30 (Apple) at 13-14.

25 |d. at 14, citing Krause v. Titleserv, Inc., 402 F.3d 119, 129 (2d Cir. 2005), cert. denied, 126 S. Ct. 622
(2005).

8 |d. at 15-16.
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covered by Section 117(a).”%"”

Second, Apple argued that the defense of fair use would not apply to this activity.
Reviewing the fair use factors set forth in Section 107, it pointed out that “although the use per se
of the modified iPhone bootloader and OS on an individual handset is of a personal nature, it is
not a transformative use, and because a jailbroken OS is often used to play pirated content, such
activity should be considered of a commercial nature since it avoids paying fees for the content.”
It argued that the second and third factors weigh against fair use “because the copyrighted works
at issue are highly creative and not factual in nature, and essentially the entire work is being
copied.” With respect to the fourth factor, it asserted that “the effect of these unauthorized uses is
to diminish the value of the copyrighted works to Apple.” It elaborated by stating that
“jailbreaking the bootloader and the OS clearly diminishes the value of those copyrighted works
directly by giving rise to a host of problems in the safety, security and operation of the iPhone,
and by substantially increasing Apple’s costs to support the software.” 2%

EFF