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AMERICA;N BAR ASSOCIATION

Center for
Professional Responsibility

Model Rules of Professional Conduct

Client-Lawyer Relationship
Rule 1.1 Competence

A lawyer shall provide competent representation to a client. Competent representation requires the legal

knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Client-Lawyer Relationship
Rule 1.1 Competence - Comment
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter,
relevant factors include the relative complexity and specialized nature of the matter, the lawyer's
general experience, the lawyer's training and experience in the field in question, the preparation and
study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or
associate or consult with, a lawyer of established competence in the field in guestion. In many
instances, the required proficiency is that of a general practitioner. Expertise in a particular field of law
may be required in some circumstances.

Counselor
Rule 2.1 Advisor

In representing a client, a lawyer shall exercise independent professionat judgment and render candid
advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as
moral, economic, social and political factors, that may be relevant to the client's situation.

Counselor
Rule 2.1 Advisor - Comment
Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal
advice often involves unpleasant facts and alternatives that a client may be disinclined to confront. In
presenting advice, a lawyer endeavors to sustain the client's morale and may put advice in as
acceptable a form as honesty permits. However, a lawyer should not be deterred from giving candid
advice by the prospect that the advice will be unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little value to a client, especially where practical
considerations, such as cost or effects on other pecple, are predominant. Purely technical legal advice,
therefore, can sometimes be inadequate. It is proper for a lawyer to refer to relevant moral and
ethical considerations in giving advice. Although a lawyer is not a moral advisor as such, moral and



ethical considerations impinge upon most legal questions and may decisively influence how the law
will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a
request is made by a client experienced in legal matters, the lawyer may accept it at face value. When
such a request is made by a client inexperienced in legal matters, however, the lawyer's responsibility
as advisor may incude indicating that more may be involved than strictly legal considerations.

[4] Matters that go beyond strictly legal questions may also be in the domain of another profession.
Family matters can involve problems within the professional competence of psychiatry, clinical
psychology or social work; business matters can involve problems within the competence of the
accounting profession or of financial specialists. Where consultation with a professional in another field
is itself something a competent lawyer would recommend, the lawyer should make such a
recommendation. At the same time, a lawyer's advice at its best often consists of recommending a
course of action in the face of conflicting recommendations of experts.

Offering Advice

[5] In general, a lawyer is not expected to give advice until asked by the clienf. However, when a
lawyer knows that a client proposes a course of action that is likely to result in substantial adverse
legal consequences to the client, the lawyer's duty to the client under Rule 1.4 may require that the
lawyer offer advice if the client's course of action is related to the representation. Similarly, when a
matter is likely to involve litigation, it may be necessary under Rule 1.4 to inform the client of forms of
dispute resolution that might constitute reasonable alternatives to litigation. A lawyer ordinarily has no
duty to initiate investigation of a client's affairs or to give advice that the client has indicated is
unwanted, but a lawyer may initiate advice to a client when doing so appears to be in the client's
interest.



NEW YORK STATE UNIFIED COURT SYSTEM

PART 1200

RULES OF
PROFESSIONAL CONDUCT

Dated: January 1, 2017

These Rules of Professional Conduct were promulgated as Joint Rules of the
Appellate Divisions of the Supreme Court, effective April 1, 2009, and amended on
several occasions thereafter. They supersede the former part 1200 (Disciplinary
Rules of the Code of Professional Responsibility).

The New York State Bar Association has issued a Preamble, Scope and Comments to
accompany these Rules. They are not enacted with this Part, and where a conflict
exists between a Rule and the Preamble, Scope or a Comment, the Rule controls.

This unofficial compilation of the Rules provided for informational purposes
only. The official version of Part 1200 is published by the New York State
Department of State. An unofficial on-line version is available at
www.dos.ny.gov/info/nycrr.html (Title 22 [Judiciary]; Subtitle B Courts;
Chapter IV Supreme Court; Subchapter E All Departments; Part 1200 Rules of
Professional Conduct; § 1200.0 Rules of Professional Conduct).




RULE 1.1.

Competence

(a) A lawyer should provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

(b) A lawyer shall not handle a legal matter that the lawyer knows or
should know that the lawyer is not competent to handle, without associating with a
lawyer who is competent to handle it.

(c) lawyer shall not intentionally:

(1) fail to seek the objectives of the client through
reasonably available means permitted by law and
these Rules; or

(2) prejudice or damage the client during the course of

the representation except as permitted or required by
these Rules.

RULE 1.2,

Scope of Representation and Allocation of Authority Between Client and Lawyer

(a) Subject to the provisions herein, a lawyer shall abide by a client’s
decisions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client’s decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client
will testify.

(b} A lawyer's representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where
necessary notice is provided to the tribunal and/or opposing counsel.



(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is illegal or fraudulent, except that the lawyer may
discuss the legal consequences of any proposed course of conduct with a client.

(e) A lawyer may exercise professional judgment to waive or fail to assert a
right or position of the client, or accede to reasonable requests of opposing counsel,
when doing so does not prejudice the rights of the client.

(f) A lawyer may refuse to aid or participate in conduct that the lawyer
believes to be unlawful, even though there is some support for an argument that the
conduct is legal.



(b) A lawyer may reveal or use confidential information to the extent that
the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial
bodily harm;

{2) to prevent the client from committing a crime;

{3) to withdraw a written or oral opinion or
representation previously given by the lawyer and
reasonably believed by the lawyer still to be relied
upon by a third person, where the lawyer has
discovered that the opinion or representation was
based on materially inaccurate information or is being
used to further a crime or fraud;

(4) to secure legal advice about compliance with these
Rules or other law by the lawyer, another lawyer
associated with the lawyer’s firm or the law firm;

{5) (i) to defend the lawyer or the lawyer’s employees

and associates against an accusation of wrongful
conduct; or

(ii) to establish or collect a fee; or

{6) when permitted or required under these Rules or to
comply with other law or court order.

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or

unauthorized disclosure or use of, or unauthorized access to, information protected
by Rules 1.6, 1.9(c), or 1.18(b).

RULE 1.7.

Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a
client if a reasonable lawyer would conclude that either:

{1) the representation will involve the lawyer in
representing differing interests; or

-10-



{2) there is a significant risk that the lawyer’s
professional judgment on behalf of a client will be
adversely affected by the lawyer's own financial,
business, property or other personal interests.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:

{1} thelawyer reasonably believes that the lawyer will be
able to provide competent and diligent representation
to each affected client;

{2) the representation is not prohibited by law;

{3) the representation does not involve the assertion of a
claim by one client against another client represented
by the lawyer in the same litigation or other

proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed
in writing,

RULE 1.8.

Current Clients: Specific Conflict of Interest Rules

(a) A lawyer shall not enter into a business transaction with a client if they
have differing interests therein and if the client expects the lawyer to exercise
professional judgment therein for the protection of the client, unless:

{1) the transaction is fair and reasonable to the client and
the terms of the transaction are fully disclosed and
transmitted in writing in a manner that can be
reasonably understood by the client;

(2) the client is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel on the
transaction; and

(3) the client gives informed consent, in a writing signed

by the client, to the essential terms of the transaction
and the lawyer's role in the transaction, including

-11-



whether the lawyer is representing the client in the
transaction.

(b) A lawyer shall not use information relating to representation of a client
to the disadvantage of the client unless the client gives informed consent, except as
permitted or required by these Rules.

(c} Alawyershall not:

(1) solicit any gift from a client, including a testamentary
gift, for the benefit of the lawyer or a person related to
the lawyer; or

(2) prepare on behalf of a client an instrument giving the
lawyer or a person related to the lawyer any gift,
unless the lJawyer or other recipient of the gift is
related to the client and a reasonable lawyer would
conclude that the transaction is fair and reasonable.

For purposes of this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual with whom the
lawyer or the client maintains a close, familial relationship.

(d} Prior to conclusion of all aspects of the matter giving rise to the
representation or proposed representation of the client or prospective client, a
lawyer shall not negotiate or enter into any arrangement or understanding with:

{1} a client or a prospective client by which the lawyer
acquires an interest in literary or media rights with
respect to the subject matter of the representation or
proposed representation; or

{2} any person by which the lawyer transfers or assigns
any interest in literary or media rights with respect to
the subject matter of the representation of a client or
prospective client.

(e} While representing a client in connection with contemplated or pending
litigation, a lawyer shall not advance or guarantee financial assistance to the client,
except that:

(1} a lawyer may advance court costs and expenses of

litigation, the repayment of which may be contingent
on the outcome of the matter;

-12-



{2} alawyer representing an indigent or pro bono client
may pay court costs and expenses of litigation on
behalf of the client; and

{3} a lawyer, in an action in which an attorney’s fee is
payable in whole or in part as a percentage of the
recovery in the action, may pay on the lawyer’s own
account court costs and expenses of litigation. In such
case, the fee paid to the lawyer from the proceeds of
the action may include an amount equal to such costs
and expenses incurred.

(f) A lawyer shall not accept compensation for representing a client, or
anything of value related to the lawyer’s representation of the client, from one other
than the client unless:

(1) the client gives informed consent;

{2) there is no interference with the lawyer's
independent professional judgment or with the client-
lawyer relationship; and

{3) the client’s confidential information is protected as
required by Rule 1.6.

(g8) A lawyer who represents two or more clients shall not participate in
making an aggregate settlement of the claims of or against the clients, absent court
approval, unless each cliént gives informed consent in a writing signed by the client.
The lawyer’'s disclosure shall include the existence and nature of all the claims
involved and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the
lawyer’s liability to a client for malpractice; or

(2) settle a claim or potential claim for such liability with
an unrepresented client or former client unless that
person is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel in
connection therewith.

-13-



(i) A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:

{1) acquire a lien authorized by law to secure the lawyer's
fee or expenses; and

{2) contract with a client for a reasonable contingent fee
in a civil matter subject to Rule 1.5(d) or other law or
court rule,

() (1) Alawyershall not:

(i) as a condition of entering into or continuing
any professional representation by the
lawyer or the lawyer’s firm, require or
demand sexual relations with any person;

(ii) employ coercion, intimidation or undue
influence in entering into sexual relations
incident to any professional representation
by the lawyer or the lawyer’s firm; or

(iii) in domestic relations matters, enter into
sexual relations with a client during the
course of the lawyer’s representation of the
client.

{2} Rule 1.8(j)(1) shall not apply to sexual relations
between lawyers and their spouses or to ongoing
consensual sexual relationships that predate the
initiation of the client-lawyer relationship.

(K} Where a lawyer in a firm has sexual relations with a client but does not
participate in the representation of that client, the lawyers in the firm shall not be
subject to discipline under this Rule solely because of the occurrence of such sexual
relations.

-14-
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RULE 5.7.

Responsibilities Regarding Nonlegal Services

(a) With respect to lawyers or law firms providing nonlegal services to

clients or other persons:

(1

(2)

(3)

4

A lawyer or law firm that provides nonlegal services
to a person that are not distinct from legal services
being provided to that person by the lawyer or law
firm is subject to these Rules with respect to the
provision of both legal and nonlegal services.

A lawyer or law firm that provides nonlegal services
to a person that are distinct from legal services being
provided to that person by the lawyer or law firm is
subject to these Rules with respect to the nonlegal
services if the person receiving the services could
reasonably believe that the nonlegal services are the
subject of a client-lawyer relationship.

A lawyer or law firm that is an owner, controlling
party or agent of, or that is otherwise affiliated with,
an entity that the lawyer or law firm knows to be
providing nonlegal services to a person is subject to
these Rules with respect to the nonlegal services if the
person receiving the services could reasonably
believe that the nonlegal services are the subject of a
client-lawyer relationship.

For purposes of paragraphs {a}{2) and (a)(3), it will
be presumed that the person receiving nonlegal
services believes the services to be the subject of a
client-lawyer relationship unless the lawyer or law
firm has advised the person receiving the services in
writing that the services are not legal services and
that the protection of a client-lawyer relationship
does not exist with respect to the nonlegal services, or
if the interest of the lawyer or law firm in the entity
providing nonlegal services is de minimis.

11



(b) Notwithstanding the provisions of paragraph (a), a lawyer or law firm
that is an owner, controlling party, agent, or is otherwise affiliated with an entity
that the lawyer or law firm knows is providing nonlegal services to a person shall
not permit any nonlawyer providing such services or affiliated with that entity to
direct or regulate the professional judgment of the lawyer or law firm in rendering
legal services to any person, or to cause the lawyer or law firm to compromise its

duty under Rule 1.6(a) and {c¢) with respect to the confidential information of a
client receiving legal services.

()} For purposes of this Rule, “nonlegal services” shall mean those services
that lawyers may lawfully provide and that are not prohibited as an unauthorized
practice of law when provided by a nonlawyer.
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PREFACE AND ACKNOWLEDGMENTS

IN WRITING Who Owns Cuiture?, | have found that questioning the
ownership and authenticity of “cultural products”—whether cuisine,
dress, music, dance, folklore, handicrafts, images, healing arts, rituals,
perfornmances, natural resources, or language—seems guaranteed to
produce the sort of mild indignation often caused by the discussion of
politics over a holiday dinner. One outraged soul will demand imme-
diate justification: “Hold on! Why exactly doesn’t the legal system
protect our community against cultural appropriation? We've given a
lot to this country, and we deserve to benefit from our contributions.”
At the other end of the table, someone is certain to interrupt: *““Wait a
second—it’s the mix of cultures that makes America great! Are you
telling me I can’t borrow from other groups?” (In this vein, one of my
more fashion-conscious students was overheard telling classmates in a
horrified whisper, “I've read one of Professor Scafidi’s articles. I don’
think she believes in accessorizing!”) From the family intellectual
provocateur may come a semi-historical factoid such as, *“You know,
Marco Polo really brought spaghetti fromn China,” a remark likely to
spark debate over which aunt or uncle makes the best old-style
tomato sauce to accompany the pasta—cooked al dente, of course.
The practical peacemaker at the dinner table, level-headed and eager
to move on to dessert, will remind everyone that culture is fluid and
evolving, and, in any case, it would be quite difficult to establish
restrictive forms of ownership or to police cultural borrowing of
everyday art forms, And so back to the particular fish or fowl, sweets
or savories, and especially family recipes that mark a particular cultural
occasion. Whether they are called objects of cultural elaboration, tra-
ditional knowledge, folklore, cultural heritage, or intangible cultural

ix
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a Preface and Acknowledgments

property, it is far easier to consume cultural products than to analyze
them.
To address the threshold challenge of nomenclature, [ have cho-

»

sen the term “cultural products,” which emphasizes the ongoing
nature of the products’ creation and the often controversial but signif-
icant role of the market in their life cycles. International interest in
this category of cultural goods, in particular the United Nations Edu-
cational, Scientific, and Cultural Organization (UNESCO) Conven-
tion for the Safeguarding of the Intangible Cultural Heritage, adopted
on Octeber 17, 2003, has emphasized documentation, education, and
preservation.! If this convention is ratified, it will becomne the first
binding multinational instrument for the protection of intangible
expressions of culture. While the values associated with protection are
of tremendous importance, especially given the current state of in-
ternational and domestic law, the benefits of interaction and exchange
in the service of cultural understanding are similarly compelling.
Although the United States should strongly consider joining the
UNESCO convention, mechanisms such as national inventories speak
to the warehousing rather than the evolution of living culture. Rati-
fication of the convention or a similar initiative is more likely if it
appears sympathetic to concerns regarding trade and commercial in-
teraction, while avoiding misappropriation or exploitation. In explor-
ing possibilities for the balanced protection of cultural products,
American law should be tailored to facilitate the initiative of old and
new source communities—whether directed toward commodification
or preservation of their cultural products—and their participation in
the life of the nation as self-defining cultural groups.

The concept of “culture” itself, particularly as an object of owner-
ship or as a locus of authenticity, offers an additional challenge. Accord-
ing to one literary theorist, “‘Culture’ is said to be one of the two or
three most complex words in the English language. . . ”? Among aca-
demic disciplines, the concept of culture is originally the anthropolo-
gists’ turf and even there 15 subject to widespread agnosticism.? Such
persistent ambiguity is not necessarily a barrier to lawyers, judges, or
even legal academics, however, as the law itself evolves along with
understanding of its terms of art, as in the case of reasonableness, pri-
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vacy, and even justice itself,! Although a definitive ruling must await
another day, a working legal definition of culture might begin in the
Habermasian “lifeworld” of everyday actions and beliefs.” Self-defined
subsets of individuals who share particular beliefs, practices, experi-
ences, or forms of expression thus form cultural groups.

Despite these complexities, Whe Owns Culture? attempts to open
a wider public, interdisciplinary conversation about the importance of
cultural products in American life, as well as their nearly invisible sta-
tus within our legal system. Now, more than ever, we are eager to bind
ourselves into one nation—but, at the same time, to preserve our sep-
arate traditions and cultures. The early twenty-first century may be an
e pluribus unum moment, and we may all love New York, but few of us
wish to bring the homogenizing melting pot to a rapid boil. We
instead celebrate our diversity (and demonstrate our individual savoir-
faire) through consumer culture, as we eat, dress, dance, and speak in
the idiom of our neighbors. Indeed, the tension-filled history of
American immigration and even internal migration indicates that the
cultural products of others are often easier to accept and assimilate
than the individuals (or huddled masses) themselves.

When it comes to disagreement about the ownership and authen-
ticity of cultural products, however, or about their appropriate context
and uses, there are few rules or even guideposts to ensure quality, pre-
vent faux pas, or give credit where it is due, Although public aware-
ness of the value of creative enterprise rose dramatically with the
Internet Revolution, the legal protections of copyright, patent, and
trademark do not ordinarily extend to cultural creations. In fact,
group authorship creates legal unease, and communal or traditional
artistry often goes unrecognized.

This lack of protection for cultural products does not automati-
cally suggest that more laws are the answer, however. As both a Jegal
historian and a professor of intellectual property, I share the concern
of many of my colleagues that, in some areas, intellectual property
protection has over the years expanded to a degree that threatens to
impoverish the public domain and strangle creative enterprise." This is
not to suggest that intellectual property protection is unnecessary,
even Hobbes warned that in the state of nature *“there is no place for

16
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Industry; because the fruit thereof is uncertain: and consequently no
Culture of the Earth . . . no Arts; no Letters; no Society . . . "7 Never-
theless, cominunity-based artworks, and the informal networks that
produce them, receive no such expansive protection. It would be
unforiunate if, in the rush to denounce congressional extension of
copyright term limits or the judicial expansion of patentable subject
mattet, we were to overlook the lack of protection for cultural prod-
ucts—without even asking ourselves why. The choice to forego legal
protection 1$ as sacially significant as the choice to expand protection,
and the unregulated freedom to engage in cultural appropriation may
be as powerful a stimulus to creativity as the promise of protected
economic rewards.

When we consider the protection of cultural products, moreover,
we must concurrently remain aware of the effect of such protection
on the source communities themselves. International discussion re-
garding indigenous heritage underscores the iinportance of this in-
quiry.® Culture is naturally fluid and evolving, and well-intentioned
legal protections may proveke ossification of a culture and its artifacts.
[n addition, a source community may include dissenting voices, and a
grant of legal protection to those who speak on behalf of the commu-
nity may silence those voices—always an issue when rights are vested
in a group rather than an individual. Any determination regarding the
ownership and protection of cultural products must thus proceed with
caution, taking into account both cnltural and economic effects on
the source community, as well as the interests of the nation and world
community as a whole,

National pride, communal identity, law, tradition, value, con-
sumerism, appreciation, and habit all play a role in the production and
adaptation of cultural products in the ongoing search for an authentic
America.” At the end of the day, however, the central question, “Who
owns culture?”, can be answered only by its creators—all of us.
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CuapTeRr 1

The Commodification

of Culture

[S]he was surrounded by her garments as by the
delicate and spiritualized machinery of a whole
civilization,

-—Marcel Proust

AMERICA 18 A nation of nations. Our imagined
community rests not only on a unifying mythology of freedom and
independence but also on intertwined tales of regional and ethno-
cultural character.’ We are [talian-American mafiosi and African-
American gangsta rappers, WASP country clubbers and Jewish
intellectuals, gay decorators and Latin lovers, rednecks and computer
geeks. These labels reck of stereotype and foment prejudice, yet they
remain the signposts of multicultural America—often (although not
always) with the advice and consent of the labeled.?

The origins of the ethmc, regional, social, and cultural groups that
make up the American landscape are as diverse as the groups them-
selves. Some are the product of waves of immigration, as economic
opportunity, war, natural disaster, the quest for religious freedom, and
the rise and fall of immigration quotas prompted the relocation of
groups large enough to form new communities on U.S. shores. Other
groups, like African-American slaves and their descendants, Native
Americans forced onto reservations, and gay and lesbian activists
fighting for civil rights, take shape through domestic adversity. Still
other communities, like the Daughters of the Confederacy or Maine
lobstermen, coalesce through shared regional and historical ties; more
recently, the poverty and violence of urban areas have produced a

b

18



6 Wuo OwnNs CULTURE?

distinctive culture of their own. Personal hardship, such as losing a
loved one in the 9/11 terrorist attacks or living with a physical dis-
ability, can also bring individuals together as a recogrmizable group.
Even shared avocations may produce distinctive cultural groups, such
as science fiction enthusiasts, opera bufls, and sports-team fans.

While some cultural groups remain largely invisible to outsiders,
others occupy significant territory in the majority consciousness. An
announcement of Bavarian heritage or of support for a local bad-
minton team is likely to draw a blank stare or, at best, a polite nod. By
contrast, mentioning a childhood in Pennsylvania Dutch country or
wearing a Yankees baseball cap leads to immediate recognition—in
the latter case, not always positive.

Many characteristics affect public recognition or ignorance of
particular cultural groups. These include the size of the group, its geo-
graphic concentration or distribution, its historical significance, the
physical appearance or behavioral characteristics of group memnbers,
the group’s collective interaction with the majority public, and its
econoinic or political influence. The public identity of a cultural group
and its variation over timne are determined by a complex range of cir-

cumstances and interactions.

CULTURAL APPRECIATION

One of the most significant differences between recognizable and
invisible cultural groups, and the most relevant factor for purposes of
this study, is the degree to which a particular group has been com-
modified. As a nation of consumers, we define many of our experi-
ences and associations through acquisition. When we travel, we
purchase miniature replicas of Mount Rushmore or the Statue of
Liberty; when we graduate, we collect diplomas; when we enjoy a
concert or a sports event, we buy the T-shirt. Similarly, when we
encounter other cultural groups, we are most likely to pay attention to
those that offer us the potential to acquire distinctive merchandise,
experiences, or souvenirs. If these cultural products are not readily
available, we collectively lose interest and move on to the next oppor-
tunity for interaction.

Consumers respond to cultural products in the marketplace and
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elsewhere much the way that decorator crabs gather seaweed and
adorn their shells, In an educational exhibit at the Monterey Bay
Aquarium, the marine biologists placed decorator crabs in separate
tanks with different materials—not only the seaweed ordinarily found
growing on the ocean floor but also brightly colored yarn available at
local craft shops. Skilled in the art of camouflage, the crabs living with
the yarn affixed bits of the foreign material to their shells in lieu of
seaweed. When we decorate our homes, dinner tables, and persons
with others’ cultural products, we exhibit behavior similar to that of
the decorator crabs, albeit with more complex motives.* Distin-
guished anthropologist Clifford Geertz notes that human intellectual
capacities evolved in the presence of culture and require the presence
of significant symbols in order to function; he concludes, “We are, in
sum, incomplete or unfinished animals who complete or finish our-
selves through culture.™

Similarly, when bohemians in 1920s Manhattan visited Italian
restaurants in Greenwich Village or when modern gastronomes comb
Chinatown for the perfect dim sum, the goal is not only to procure
lunch but to add cosmopolitan luster to the identity of the diner.” In
his critique of the role of taste in enforeing social-class distinctions,
French sociologist Pierre Bourdieu refers to this selective version of
cultural appreciation as the acquisition of “cultural capital.” When the
transaction is voluntary, it may benefit both the source comnunity
and the general public.

In order for an ethnic, regional, social, or cultural group to regis-
ter upon the American mental landscape, then, the natiou as a whole
first extracts what might be termed an identity tax. This tax is payable
to the public domain in the form of distinctive cultural products,
including cuisine, dress, music, dance, folklore, handicrafis, healing
arts, language, and images. Chinese medicine, Ethiopian restaurants,
Australian Aboriginal instruments used in the theme of the Survivor
reality television series, and Andean street musicians all contribute to
the national culture. In many cases, consumption of these cultural
products is the first—or indeed only—contact that many Americans
have with cultural groups other than their own. Were it not for their
cultural products, many groups would remain largely invisible.
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When cultural products enter the marketplace or otherwise be-
come accessible to ousiders, society at large claims the right to sam-
ple them and in return recognizes a group identity constructed from a
simplified set of defining characteristics. This identity is necessarily
limited—an entire culture cannot be read in the gold embroidery of
an Indian woman’s sari or illmmnated by the flames from a dish of
American-style Greek saganaki. Cultural products do, however, pro-
vide a starting point for recognition of the source community as well
as a means of allowing outsiders a degree of participation in and
appreciation of that community.

Although the commercial availability of cultural products is one
means of cultural exchange, payment of the identity tax can also
involve the informal or even inadvertent contribution of 1mages, aro-
mas, superstitions, melodies, or spoken phrases. The locus of this
exchange might be the street festivals and family-owned restaurants of
immigrant America, the society columns and shelter magazines of
urban society, or the home pages and bulletin boards of cyberspace.
Wherever cultural groups or their everyday art forms come into con-
tact with the general public, they enrich the public domain of Amer-
ican culture and work to establish their own communal identities
within it.

The perceived advantage to American consumers of an ever-
expanding range of cultural products is fairly straightforward. Nativist
sentiments or certain strains of extreme social corservatism aside, we
are cultural pourmands. The more parades, radio stations, publications,
and decorative housewares are available, the greater our pleasure in the
diversity of choice. This sentiment has echoes in classical antiquity:
Herodotus praised ancient Greek society for its cultural acquisitiveness,
noting that Greek and Libyan armies copied elements of one another’s
armor and that the Greeks borrowed many of their gods from Egypt.
Even manners and morals could be borrowed, according to one
scholar who notes that “nearly all the people on Herodotus’s map shop
around for the nemoi they find most useful or pleasurable.”” Similarly,
the European Renaissance owed much to open trade routes with the
Islamic world and Asia. From the point of view of the American
majority public today, the appreciation of others’ cultural products—
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although not necessarily the presence of the others themselves—is 2
fringe benefit of globalization, integration, and the commeodification
of culture.

CULTURAL APPROPRIATION

Far from an uncontested process, however, the movement of cul-
tural products from subculture to public domain provokes both
majority-minority struggles and fraternal conflict. Qutsiders attracted
by particular art forms are seldom content to limit themselves to
recognition and appreciation of the source community or even to
limited consumption at the invitation of the community. Instead,
members of the public copy and transform cultural products to suit
their own tastes, express their own creative individuality, or simply
make a profit. This “taking—from a culture that is not one’s own—of
intellectual property, cultural expressions or artifacts, history, and ways
of knowledge” is often termed “cultural appropriation.™

Some cultural products can be freely shared with the public; oth~
ers are devalued when appropriated by the majority culture: consider
the distinction between popularizing a Caribbean dance rhythm and
secretly recording and distributing a Native American sacred chant.
German philosopher Jiirgen Habermas addresses the problem of cul-
tural commodification and the distorting effects of commerce on tra-
dition and culture, stating, “The media of money and power can
regulate the interchange relations between system and lifeworld only
to the extent that the products of the lifeworld have been abstracted,
in a manner suitable to the medium in question, into input factors for
the corresponding subsystemn, which can relate to its environment
only via its own medium.” The abstraction of'a dance rhythm from its
cultural lifeworld, whether via a market system: or an intellectual
property system that permits unfettered copying, may not severely
harin either the source community or the cultural product itself. By
contrast, the appropriation of a secret or sacred cultural product is
much more likely to cause damage.

Even when voluntary, contributions to popular culture are subject
to gross distortion: can Mexican national cuisine be faithfully repre-
sented by Taco Bell? The large-scale culture industry is perennially
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under attack for its tendency to simplify and standardize, to the detri-
ment of “aunthentic” culture or artistry. German scholars Max Hork-
heimer and Theodor Adorno, writing from Los Angeles during Woild
War I1, noted, “Pseudo individuality is rife: from the standardized jazz
improvisation to the exceptional film star whose hair curls over her
eve to demonstrate originality™ For Horkheimer and Adorno, cul-
tural conformity raised the specter of fascisni. In the realm of cultural
appropriation, replacement of homemade tortillas or the small neigh-
borhood tagueria with a mass-market product or chain store may cre-
ate a barrier to cultural identity and national diversity.

Within a cultural group, members may debate the authenticity of
particular cultural products, a difficulty exacerbated by their con-
stantly evolving nature. Which vemion of a recipe or folktale is the
“real” one? In some cases, there may be a reasonably clear ur-product,
like Neapolitan pizza, and competing regional versions, like those
made with a thin crust in New York, in a deep-dish style in Chicago,
and with unusual gourmet toppings in California. In other cases, the
origin of a cultural product may lie in an obscure past, or splinter
groups may exert competing claims to the true tradition. When claims
of originality or authenticity move beyond good-natured rivalry,
which may actually spur creativity, they can hamper the ability of cer-
tain members of a cultural group to participate in the creation of cul-
tural products or distort the identity of the group as a whole.

Perhaps the most contentious internal issue of all is how to regu-
late the general public’s access to the cultural goods of a particular
community——and who should benefit economically from their distri-
bution. Since cultural groups are often loosely organized networks
with shifting membership or degrees of affiliation, they tend to lack a
single authoritative voice that might channel cultural appreciation or
prevent cultural appropriation. The power to control ¢conomic ex-
ploitation of cultural preducts is similarly decentralized; while source
communities may lament the loss of profits to outsiders or the uneven
sharing of economic benefits within the community, they cannot
remedy the situation.

The commodification of culture, and especially the mwle of cul-
tural products, is a mixed blessing for the general public and for source
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comununities. If the identity tax were not involuntary and automatic,
cultural groups might choose to forego the benefits of potential pub-
lic recognition in favor of protection against appropriation. Alter-
natively, they might exercise greater influence over the copying and
reinterpretation of their cultural products, offering the public a guar-
antee of quality, historical knowledge, and the elusive promise of
authenticity. At present, however, cultural products that catch the pub-
lic eye circulate in a largely unregulated sphere of mixed appreciation
and appropriation.

Lecar CULTURE

Despite the significance of artistic and social conflicts over the
nature of cultural products in American life, these disputes occur in a
legal vacuum. Other forms of creative production receive extensive,
even excessive, protection against copying under our system of intel-
lectual property law. Cultural products, however, are indefinite works
of unincorporated group authorship, and they present a particular
challenge.

Intellectual property law is a relatively young discipline with a
distinguished family tree. From its Romantic ancestry, intellectual
property derives an emphasis on individual genius. From its Enlight-
enment parentage, it inherits a tremendous confidence in the ability
of the rational mind to create, to solve, to progress, to assign value. So
great is this confidence in the power of intellectual creation that intel-
lectual property law challenges the market itself, granting limited
monopolies and blocking access to otherwise public goods in order to
ensure continued “Progress of Science and useful Arts,” in the consti-
tutional phrase." With the late twentieth-century rise of the Informa-
tion Age and the recognition of ideas as wealth-generating capital,
intellectual property protection has risen dramatically in importance.
Its limitations, consequently, are becoming apparent.

One of the limitations of our current scheme of intellectual prop-
erty protection, besides the often-cited narrow scope and great ex-
pense, is the treatment of group authorship. From high tech to low
tech, from the Linux operating systen1 to Native American folklore,
our system struggles to assign intellectual property rights to authors
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who fail to evoke the Romantic image of the solitary artist scribbling
away in an unheated garret or the unkempt scientist waking from a
fitful nap on a cot in the laboratory with a sudden flash of insight.
Even a patent “owned” by a multinational conglomerate must list its
humble human inventor. Lawmakers have been subjected to extensive
criticism and even legal challenge for their expansions of intellectual
property protection in other areas, yet our system continues to neglect
the intellectual property rights of a group, especially one without a
preestablished corporate identity.

This legal neglect of cultural products may be ascribed to the his-
tory of intellectual property law, the complex nature of cultural prod-
ucts and the concomitant difficulty of providing a legal framework, or
simply cultural bias. Before proposing an extensive system of protec-
tion for cultural products, however, we should consider the possibility
that the relative absence of law—like law itself—may spark creativity
or even preserve national character, As we strive to maintain the rich
texture and common goals of our heterogeneous polity, we must
attemnpt to balance the tension between the public domain and private
property, cultural appreciation and cultural appropriation.
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The Civic Role of
Cultural Products

To steal a book is an elegant offense.

—Chinese epigram

Steal This Book
—Title of a work by Abbie Hoffrnan

ACROSS AMIRICA, INTELLECTUAL property professors
are having a dystopian moment. It started positively enough when the
Internet Revolution, sparked by advances in technology, produced a
tremendous outpouring of creative artistry and commerce. Because
the new technologies encouraged ordinary folks to engage in cutting
and pasting, sampling, downloading, and otherwise copying preexist-
ing works, however, this madcap digital quilting bee made some large,
powerful content owners quite nervous. As a result, efforts to enforce
the protections granted through copyright, rademark, and patent law
increased, both by fighting technology with technology and by wag-
ing legal battles. Congress, federal courts, law professors, and editorial
writers all debated how best to adapt intellectual property law to the
new Information Age. Along the way, some policymakers arguably
forgot that the law is supposed to promote creativity, not merely to
build fences around existing creations. The law thus placed too much
control in the hands of content owners and of giant corporations,
who now control and police the very infrastructure that made our
creative revolution possible in the first place.

Today, public intellectuals gather to lament the shrinking public
domain, those freely available ideas and creations that should serve as

135
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grist for our (soon to be silenced) mills. Joining legal scholars such as
Jessica Litman, James Boyle, Pamela Samuelson, Yochai Benkler, Mark
Lemley, Eugene Volokh, David Lange, and many others, Lawrence
Lessig warns that unless the children of the Internet Revolution take
action to secure its freedoms for a new generation, the “future of
ideas” is a bleak one.' In his words, “The promise of many-to-many
communication that defined the early Internet will be replaced by a
reality of many, many ways to buy things and many, many ways to
select among what is offered. What gets offered will be just what fits
within the current model of the concentrated systems of distribution:
cable television on speed, addicting a much more manageable, mal-
leable, and sellable public.”? Although concerned parties differ as to
the extent of the danger, virtual portraits of Aldous Huxley and George

Orwell nevertheless grace the halls of the academy.

Wuy DoEsSN'T THE Law ABHOR THE
CuLtunral ProTECcTION VACUUM?

This overprotection of intellectual property makes the systeniic
lack of protection for cultural products all the more curious, The artis-
tic expressions of source comununities circulate freely; indeed, unless
they are sequestered as secret or sacred, they are nearly always discov-
ered and swept into the public domain. Given the increased public
awareness of the value of intangible goods, why does this differential
treatment of intellectual property and cultural products persist?

One solution to this puzzle might rest with the historical concep-
tualization of intellectual property law according to the paradigm of
R omantic genius rather than communal creation.® Not only is the vest-
ing of authorship in an individual simply more efficient than the
acknowledgment of multiple contributions, especially those of an unin-
corporated cultural group, but it also satisfies a particular conception of
human creativity.! Individual authorship emphasizes an initial moment
of inspiration, while cultural production is perceived as emerging and
developing organically over time. As a result of their extended agency
and temporal scope, society may take cultural products for granted and
remain unaware of the potential need for protection.

The relative fluidity of culture also provides an excuse for the
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failure to protect cultural products. Since “culture” is an ever-shifting
construct and societies have borrowed from one another from time
immemorial, the argument goes, the vesting of legal rights in a source
comnmunity would artificially halt cultural development on a national
scale and produce frivolous lawsuits.” “Authenticity,” if defined by
slavish adherence to the styles or practices of a particular time and
place, is an anachronism unworthy of legal protection; the law of 2
heterogeneous, mobile polity should not reify and privilege cultural
boundaries as they might have existed in 1492.° Indeed, the market in
local and tribal handicrafts already exerts substantial pressure on source
communities to cling to a storied past and produce commercial ver-
sions of their artifacts, From this point of view, the protection of cul-
tural products and their source communities would be an exercise in
misguided political correctness.

A more activist political response to the legal vacuum might point
out that cultural appropriation is often a prerogative of majority
groups, colonial powers, and affluent individuals.” Destructive misap-
propriation, in particular, is most likely to occur when the source
community has relatively little political power or is otherwise outside
of mainstream culture. Under these circumstances, lawmakers have lit-
tle incentive to address the issue.

The strength of liberal political theory suggests an additional ex-
planation for the lack of protection of cultural products. Civil and
political rights in modern Western cultures are the domain of
autoniomous individuals rather than heads of household or other
communal groups, as was often the case less than a century ago—a
shift that has allowed greater equality and personal self-determination
as well as a more fluid social structure. In the nterests of preserving
individual tights as a precondition of democratic discourse, liberal
theorists may overlook the significance of cultural groups. Jiirgen
Habermas, for example, challenges the communitarian arguments of
Michael Walzer and Charles Taylor that the law is nonneutral, that the
current system of individual rights is unable to ensure the survival of
certain minority groups, and that the law must therefore intervenc to
provide protection.® Unlike fellow liberals John Rawls and Ronald
Dworkin, Habermas does not rest his argument on the assertion of an
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ethically neutral legal order, but relies on a proceduralist conception of
rights intended to safeguard both public and private autonomy.” Politi-
cal liberalism, then, tends to view the recognition of cultural groups, as
opposed to individuals who may belong to those groups, as both un-
necessary and potentially dangerous to democratic unity. In a thought-
ful discussion of multiculturalism, Will Kymlicka acknowledges the
concern that the recognition of ethnic and national differences could
undermine democracy but argues that only self-government rights pose

a threat to social unity."

Nevertheless, liberal theorists might logically
tend to overlook or resist communitarian efforts to locate property
rights in cultural groups rather than exclusively in individuals. The pro-
tection of cultural products is not incompatible with liberal theory, but
neither is such protection its natural consequence.

Freedom of expression and intellectual property exist in tension
with one another, a factor that may also contribute to the extralegal
status of cultural products." When intellectual property law protects a
particular creation, the rights holder owns a limited monopoly over it.
Since a significant aspect of property ownership is the right to ex-
clude others, those who wish to use a protected creation to express
themselves may face legal constraints. Sainpling someone clse’s music
to create a new recording, borrowing and transforming a ubiquitous
advertising slogan, or writing fan fiction all run the risk of infringe-
ment. While doctrines such as fair use and parody theoretically protect
some forms of expression, the threat of legal action is often ¢nough to
deter or silence a speaker.” By remaining outside the scope of intel-
lectual property protection, cultural products neither challenge the
First Amendment nor limit the availability of their own expressive
use.

Perhaps the most pragmatic explanation for the lack of cultural-
product protection is that it would be quite difficult. This suggestion
may be deceptively simple, however. Laws against speeding, drug use,
and littering are next-to-impossible to enforce, yet they remain in
force because society disapproves of these activities, If unlimited cul-
tural appropriation were recognized as similarly harmful, the law
would at least attempt to assign rights and set guidelines for behavior,
Nevertheless, the complexity of the task is a logical deterrent to leg-
islative activity.
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While these negative theories have clear explanatory force and
assist in maintaining the current legal vacuum, it may also be the case
that unfettered appropriation of intangible cultural products plays a
positive role in society. Sociological interpretations as diverse as Max
Weber’s Protestant ethic and Pierre Bourdieu’s description of cultural
capital affirm the socially constitutive function of markets and acqui-
sition of resources.” In a heterogeneous society that secks to harmo-
nize and reproduce itself, the material cultures and rituals of diverse
source communities can be domesticated through market exchange.
An ethnoreligious devotional procession honoring the patron saint of
a foreign city lacks resonance with a constructed “American” life, but
the opportunity to eat—or, better yet, to sell and profit from—zeppoic
or sausage and peppers at the publicly advertised Festival of San Gen-
naro is a civic act. From this perspective, legal protection is not simply
absent but is outweighed by other civic virtues.

FrROM AMERICANS TO AMERICA

Many different processes can contribute to the forging of individ-
uals and peoples into a nation with a common myth of origin and
shared values." These processes may involve deliberate or dramatic
action, such as a struggle for freedom from outside domination or the
creation of a constitution. Collective response to a crisis, such as a nat-
ural disaster or a terrorist attack, also promotes national solidarity. On
an ongoing basis, public education may be a medium for inculcating
national values. Even regular economic interaction and interdepend-
ence offer incremental steps toward unity, a function exploited by the
creation of the European Economic Community as a mechanism for
regional stability and a precursor of the European Union, Consumer-
ism facilitates the performance of national identity, as tastes in entes-
tainment, fashion, cuisine, decor, and other indicia of culture come to
be shared or experienced in common. From a cultural-products per-
spective, those that are made available in the marketplace and then
widely adopted, whether through voluntary contribution or appro-
priation, become part of the fabric of the nation.

In the United States and other countries defined by immigration,
the political apparatus of the state precedes the formation of a subjec-
tive nation, While some nationally celebrated holidays, for example,
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are the product of underlying majority religious tradition, others are
created by law. The normative composition and definition of the
nation, morcover, 1s a subject of ongoing debate and evolution. In
each generation, historic events and organic processes, including in-
teractions among cultural groups, combine to influence the tenor of
the nation. Public debate further defines the parameters of nation-
hood: questions regarding the participation of homosexual, Muslim,
and apocalyptic communities challenge the limits of citizenship in our
era, much as the presence of abolitionist, Jewish, and Amish commu-
nities did in the past.

From melting pot to salad bowl, assimilation to multiculturalism,
public intellectuals have sought metaphors and theories to describe
the desired transformation of Americans mto America. Historian
David Hollinger, arguing for a new conception of “postethnic Amer-
ica,” refocuses attention from rigid cultural categorization to individ-
ual agency. According to his definition, “A postethnic perspective
favors voluntary over involuntary affiliation, balances appreciation for
communities of descent with a determination to make room for new
communities, and promotes solidarities of wide scope that incorpo-
rate people with different ethnic and racial backgrounds.”"

The availability of multiple options facilitates this modern shift
from destiny to choice, from being to becoming part of one or more
culture groups, all of which are in some sense American." Indeed, the
range of cultural affliations continues to widen beyond ethnoracial
classifications, as apparent in Hollingers call for attention to reli-
giously defined cultures and sociologist Nathan Glazer’s description
of the inclusion of women and homosexuals in the multicultural
canon.” Even changing fashions within the academy that might
appear to diminish the realm of culture, such as the disappearance of
“class” as a frequently invoked category, do not preclude individual
self-identification with a still-extant group." The experience of cul-
ture beyond the ivory tower is broader still, as individuals form associ-
ations on the basis of shared profession, avocation, age, geographical
region, political commitment, disability, and multiple combinations of
these and other cultural markers. Although as yet not all Americans
have equal freedom to choose or to reject association with an ethnic
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or racial group, all have the opportunity to select additional cultural
affiliations," Postethnic America is still aspirational, but it offers a use-
ful model of modern {or postmodern) nationhood.

Civic BENEFITS OF
CULTURAL APFROPRIATION

Material culture provides access to a myriad of embodied cultural
products and thus facilitates the voluntary selection of cultural affilia-
tion that Hollinger envisions. Source communities are ({figuratively)
taxed to secure the contribution of artifacts, rituals, practices, and styles.
Outside individuals may then enter the bazaar, examine the merchan-
dise, and adopt what suits them. Such exchange, whether voluntary or
involuntary on the part of the source community, creates a series of
potential civic benefits.

As anthropologists and sociologists have noted in studies of indi-
viduals and their relationships to and through material objects, each
source comymunity can employ cultural products to communicate its
identity and values, albeit simplified for public consumption.* Such
community self-expression may take the form of either direct com-
munication with the public or indirect symbolic statements. Religious
tracts or party campaign buttons convey a direct message; a Japanese
bento lunchbox or a teenager’s extreme hairstyle and multiple body
piercings embody cultural values or aesthetics without verbal explana-
tion.” In both cases, the public is invited to recognize the existence of
a cultural group through its distinctive cultural products and to associ-
ate it with a particular embodied expression of viewpoint or identity.
This recognition may remain closer to an “orientalist” stereotype than
to a nuanced, comprehensive understanding of the source community,
but it is at least formulated with a modicum of contribution from the
source community rather than cut from the whole cloth of main-
stream ignorance.® By sharing their cultural products, many source
communities are able to have an impact on the popular culture.

Another civic benefit of cultural appropriation is that otherwise
xenophobic ocutsiders may develop the preeminent postimodern virtue
of toleration or even respect for the source communities.” As Walzer
has described, the concept of toleration at the state level encompasses
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a variety of approaches, from indifference to cultural engagement.* In
the context of cultural products, the promotion of toleration depends
more on outside appropriation over time than on mere acknowledg-
ment or Rawlsian recognition of reasonable differences.”

In 1nany cases, the passage from intolerance to toleration of a cul-
tural group may be charted in the wake of appropriation. During the
late nineteenth and early twentieth centuries, social reforiners sought
to assimilate Native Americans, Latinos, and new immigrants by en-
couraging them to abandon their respective “inferior” cultures and
cuisines.” These reformers measured success according to the distance
an individual had traveled from his or her non-Angle culture of ori-
gin, as illustrated by Lifz magazine’s approval of baseball star Joe
DiMaggio: “Although he learned Italian first, Joe, now 24, speaks En-
glish without an accent, and is otherwise well adapted to most ULS,
mores. Instead of olive oil or smelly bear grease he keeps his hair slick
with water. He never reeks of garlic and prefers chicken chow mein to
spaghetti”™” Americans, it seems, were willing to adopt the baseball
hero, but not his language or cuisine. Efforts at culinary {though not
linguistic) assimilation declined between 1920 and 1940, and wartime
meat shortages further cemented the acceptance of previously “for-
eign” cuisines.”® Today, Mueller’s elbow macaroni shares shelf space
with gourmet “pasta,” pizza graces school lunch trays, nutritionists
extol the virtues of the Mediterranean diet, and the historical deni-
gration of Italian Americans as “spaghetti benders” i3 a quaint an-
achronism. Even the great DiMaggio’s role as a symbol of successful
assimilation may have given way to an affirmation of ethnic roots, as sug-
gested by his postretirement return to the public eye as a spokesperson
for Mr. Coffee.” Acceptance of the source community has apparently
followed acceptance of its cultural products.

An unlikely example of this toleration effect appears in an inter-
view with white rap artist Eminem, known for his virulently homo-
phobic lyrics. The performer defended his use of a derogatory label
for homosexuals, but when asked whether he would use a similarly
negative slur against African Americans on a recording, he responded,
“That word is not even in my vocabulary. . .. Those are two com-
pletely different things. . . . And I do black music, so out of respect,
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why would I put that word in my vocabulary?”” While Eminem
achieved celebrity through uncompensated appropriation of an urban,
African- American cultural product, he at least recognizes publicly the
importance of the source community.

Even fashion trends that turn to the street in search of authentic-
ity claim to do so out of respect. Like hip-hop before it, cholo style
originated in an urban, ethnic context, The Mexican-American gang-
ster image, which evolved in East Los Angeles, incorporates pothic
letters, bandanas, Rioman Catholic religious imagery, tank tops, and
cropped trousers. In the course of cholo style’s move from the streets
to pop stars to upscale department stores, it has drawn attention to its
community of origin, According to the owner of one clothing line,
“That’s our way of giving props—respect—to the West Coast.” If the
law were to impose prohibitions on cultural appropriation, it might
also limit the range of source-community influence on public dis-
course and over individual nonmembers.

In its strongest form, the argument that cultural products promote
toleration suggests that community groups most in need of protection
also stand to gain the most by allowing cultural appropriation. A
source cormmunity with little social standing or political influence, or
even one toward which the majority culture is hostile, might advance
its cause by feeding, clothing, instructing, or entertaining the general
public with distinctive cultural products. If this result can be achieved
without undue harm to the source community or its cultural prod-
ucts, then both community identity and the discursive foundation of a
liberal democracy are strengthened.

An additional civic benefit of cultural appropriation is a complex
mutual assimilation or homogenization that might best be described
as a form of cultural syncretism, or the Reese’s peanut-butter-cup
effect. Assimilation to American life has traditionally involved the Joss
of non-Anglo cultural characteristics in order to conform to a main-
stream norm, which is perceived as the absence of ethnic culture.
White, Anglo-Saxon, Protestant, educated, healthy, straight males from
reasonably affluent Mid-Atlantic or Midwestern backgrounds allegedly
have “no™ accents, eat “normal” food, wear “regular” clothes, play

“popular” music, engage in the “usual” pastimes, share “commmon”
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opinions, and have “ordinary” tastes, Newly minted or socially disen-
franchised Americans once aspired to embody this paragon of citizen-
ship, or so some would claim.

Today, the basic force of American culture flows in the same
channel; John Q. Citizen, however, is as likely to absorb new cultural
influences as he is to set a uniform standard, The live audience for the
State of the Union address is still largely a sea of white men in dark
suits, but “everybody™ now eats Thai food, listens to the Gypsy Kings,
and incorporates urban slang into daily conversation. The gay com-
munity offers a particularly vivid example of mutual transformation.
Since the mid-1980s, homosexual men and women have metamor-
phosed from an alien threat to American “family values” into a source
of urbane wit and style, while at the same time embracing traditional
images of domesticity. Middle America applauds the five gay super-
heroes who each week rescue a different hapless heterosexual from his
sloppy, unkempt ways on Queer Eye for the Straight Guy, and promo-
tional material for the Elffen DeGeneres Show routs the lesbian come-
dian’s “approachability and relatability™ as well as her “‘everyworman’
approach to everyday situations.”* Meanwhile, gay Americans turn to
the venerable New York Times Sunday Styles section to read notices of
gay and lesbian commitment ceremonies alongside the marriage an-
nouncements of heterosexual women and men, or at least those who
have escaped the reported epidemic of straight-male commitment
phobia. Formal marital status and the associated legal benefits may be
generally denied to same-sex couples, but the mimetic nature of ritu-
als surrounding such unions indicates that something more than
inheritance rights or state recognition is at stake. While many hetero-
sexuals have internalized a stereotypical gay aesthetic, many homosex-
nals now imitate and celebrate a family structure based on traditional
marriage bonds,

This serendipitous chocolate-meets-peanut-butter model of civic
evolution through the exchange of cultural products can have con-
crete effects on formal expressions of national identity. In Lawrence v.
Téxas, the Supreme Court declared unconstitutional a Texas law pro-
hibiting certain hoinosexual conduct and overruled its own 1986
precedent, noting, “When sexuality finds overt expression in intimate
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conduct with another person, the conduct can be but one element in
a personal bond that is more enduring.” Rather than allowing Texas
to continue to label homosexual individuals as criminals and thus
impaired citizens, the Court interpolated a necessary link between
sexual activity and personal relationships, perhaps including modern
companionate marriage,

Justice Antonin Scalia, in a scathing dissent, accused his brethren
of cooing about homosexual relationships and paving the way for a
constitutional defense of same-sex marriage.® Although Justice Scalia
couched his arguinent in terms of the Court’s proper role, he was
apparently livid about what he perceives as a misappropriation of
matrimony. In the language of cultural products, a fiaternal dispute is
taking place over the correct source-community response to the
appropriation of a ritual that instantiates certain core values—and the
forces that favor inclusive use of the contested cultural product have
won this round, with definite civic effect. Same-sex marriage has
blossomed overnight into a grass-roots movement, sparking intense
political debate and widespread civil disobedience with respect to re-
strictive, traditional marriage laws. Whether this trend will continue
and result in national recognition of same-seX marriage, or even
whether the gay and lesbian community as a whole would have previ-
ously endorsed this goal, remains an unanswered question. Whatever
the legal result of this burgeoning civil rights contest, it has per-
manently altered the American cultural landscape. One nught ask
whether the cultural syncretism that has produced a breed of suspi-
ciously well-dressed and coifed heterosexual men, dubbed “metrosex-
uals,” will provoke a similar examination of naticnal {or at least
masculine) identity.

Among the occasional civic benefits of cultural appropriation is
the preservation of certain cultural products themselves. While misap-
propriation may destroy fragile communal creations, and unrestrained
commodification may denature others in the eyes of both the source
group and the public, some cultural products continue to exist pri-
marily through the medium of appropriation. The audience for jazz
remains more robust in Europe than in the United States and includes
more whites than African Americans. The quilts of Gee’s Bend would
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long since have been replaced by inexpensive coverlets from Wal-Mart
or Target were it not for the interest of collectors in the women’s
labor-intensive communal art form. Even indigenous languages around
the wotld are at risk of disappearing in the face of encroaching
modernity, save for the efforts of linguists dedicated to their study
Assuming that abundance and variety are positive values, the role of
appropriation in saving certain cultural products from extinction
enriches the life of the nation,

Viewed from the perspective of utility rather than simple quan-
tity, those cultural products that circulate among outsiders provide raw
material for further creation. While few young Indian-American
women wear saris on a daily basis, and even fewer Japanese-American
or even Japanese wornen wear kimonos regularly, the exposure of
Western designers to elaborate Asian textiles and shapes inspires the
creation of new fashions.® Similarly, the flavors of South America,
Africa, Asia, and Europe appear on cutting-edge restaurant tables as
fusion cuisine. Far from lost, the public domain mourned by many
intellectual property professors receives a continual infusion of cul-
tural products, and a source of creative ferment is refreshed. To the
extent that creation itself is a Judeo-Christian religions value ex-
pressed in the Hebrew Bible or Old Testament and thence throughout
Western culture, as Roberta Rosenthal Kwall and David Noble have
insightfully suggested, any such enhancement of creative potential
provides a clear civic benefit,*

The absence of legal protection against unrestrained cultural
appropriation, then, may not be merely the result of historical over-
sight or a Foucaultian exercise of power via knowledge of a subaltern
other” Cultural products, moreover, are not merely the neglected
half-siblings of intellectual property, lacking the requisite spark of
genius that would inspire legislative action. Instead, cultural appropri-
ation has the potential to deliver civic benefits to the nation as a
whole, as well as to the source communities within it. While the
harms of misappropriation are present realities in need of evaluation
and corrective measures, the positive contributions of cultural appro-
priation are important constitutive elements of an expansive and mal-
leable American society.
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CHAPTER 12

An Emerging Legal Framework

Life is not a having and a getting, but a being and
a becoming. —Matthew Arnold

SHAKESPEAREL FAMOUSLY LIKENED the world to a
stage, and its inhabitants to players on it. Had he been a modern visual
artist, however, he might have imagined instead an interactive art
installation and a steady stream of visitors—or at least remembered to
thank the set and costume designers. Society does not continually
reinvent itself on an empty platform but is instead enmeshed in sys-
tems of property rights, market exchange, and material culture, tangi-
ble and intangible. The cultural contribution of voluntary immigrants,
involuntary immigrants, and indigenous peoples to the American
national project not only asserts the presence of those cultural groups,
often well before their members are considered full citizens in a civil
or political sense, but also serves as a catalyst for the construction of an
“authentic” American culture,

This quest for authenticity in an era of impeccable, immediate
copies reveals a peculiar anxiety of our age, to once again invoke T. J.
Jackson Lears.' The invention of the printing press bypassed monastic
scriptoria and ecclesiastical control over the reproduction of texts,
prefiguring the Protestant Revolution. The Industrial Revolution
removed production of everyday objects from craftsmen and created
mass markets, prompting a yen for nature that produced both the Boy
Scouts and the Arts and Crafts movement.? Our own Internet Revolu-
tion gives us ever-increasing access to commodified culture and digi-
tal clones of creative works, yet we remain suspicious of the value of
these too—perfect, acontextualized forgeries even as we consume
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them. The market recognizes our ambivalence and promises us goods
that are “authentic,” “original,” “genuine,” and even “retro.” Mean-
while, starlets with unlimited access to couture creations tap into the
zeitgeist by wearing “vintage” gowns on the red carpet, and world-class
chefs offer “home cooking” in the forin of gourmet mashed potatoes,
meatloafl, and macaroni and cheese. A taste for the “cultural” joins this
emphasis on the venerable, as we associate the products of communi-
ties cutside the mainstream with more genuine, organic lifeways. We
do not collectively aspire to belong to working-class, foreign, or trans-
gendered communities, but we coungratulate ourselves on our casy
familiarity with trucker hats, sushi, and RuPaul.

No less an observer than Alexis de Tocqueville has noted that
American society is defined by a central tension between individual
and community, independence and interdependence.® In the arena of
cultural appropriation, existing legal structures have focused on indi-
vidual rights and on the nation as a whole at the expense of the sub-
communities that constitute the American polity. It might be said that
American law embraces the principles of fiberté and égalité but neglects
Sfraternité. Only through private means or the awkward invocation of
analogous legal principles have source communities been able to pro-
tect their cultural products against misappropriation. At the same
time, proponents and practitioners of cultural appropriation have over-
looked its civic benefits and focused instead on individual autonomy
and negative rationales for the exclusion of cultural products from
legal notice. Perhaps it is time the law move to correct these omissions
by striking a balance between protection and appropriation of cultural

products in American life.

BevonDp THE L1MITS OF

INTELLECTUAL PROPERTY

Extending limited intellectual property protection to intangible
cultural products would involve several stages. To begin, the law must
reconceive the concept of “authorship” or creation to reflect the reality
of unincorporated group collaboration, malleable Foucaultian notions
of authorship, and the value of cultural products.” This process would
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harmonize with both utilitarian and ethical theories of intellectual
property protection. Cultural products would fall under the utilitarian
constitutiona! classification of “Science and useful Arts,” which Con-
gress 1s empowered to promote by securing exclusive rights to their
“Authors and Inventors,” the source communities.’ Similarly, “moral
rights” would as easily apply to a source community as to an individual
genius; claims of authenticity, in particular, could easily be assimilated to
a limited moral right of attribution. Under either theory, source com-
munities would receive a bundle of property rights similar to those of
their individual counterparts, albeit with more robust exceptions for
fair use designed to promote the civic benefits of limited appropriation.

Next, the law must alter its temporal restrictions on intellectual
propetrty protection. The maximum term of protection could reflect
the life span of a source community, in place of the life of the author
or a simple term of years, or could be divided into shorter terms re-
newable on a periodic basis. While many source communities endure
almost infinitely, some disband or expire. Any cultural products left
behind by the American Whig party are long abandoned; likewise,
Minnesota Vikings fans need not seek permission to don horned hel-
mets. The novelty and originality requirements of patent and copy-
right law, respectively, are meamingless in the case of continually
evolving cultural products. Instead, the law might adopt a trademark-
like emphasis on current use, drawn from the Commerce Clause, or a
trade secret—like requirement that the source community continue o
derive benefit from the cultural product. In order to preserve the flow
of creations and inventions into the public domain, especially in light
of the longevity of source comnunities, the exclusiveness of owner-
ship should be established in rough inverse proportion to the duration
of protection, taking into account the relative cultural significance of
particular artifacts or rituals.

In addition, the legal system must revise its common law empha-
sis on the reduction of cultural products to concrete form as a re-
quirement for protection. While individual or defined groups of authors
and inventors generally anticipate embodiment or reduction of their
work to tangible form prior to its legal recognition, cultural groups
may have longstanding preferences and practices regarding intangibil-
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ity and orality. Since material form is a useful but not strictly neces-
sary precursor to intellectual property protection, as apparent from the
protection of aural and olfactory trademarks and the absence in civil
law of any requirement of tangibility in copyright, source-group elec-
tion in favor of intangibility should not affect the availability of pro-
tection for cultural products.

These modifications to the class of beneficiaries, as well as to the
ternporal and material limitations of intellectual property law, would
serve to establish the broad outlines of a category of cultural-product
protection. This is not necessarily to suggest that current intellectual
property law statutes be modified to include cultural products, a
process that might result in overprotection of cultural products at the
expense of beneficial cultural exchange, particularly in light of current
international minimum standards for the established categories of in-
tellectual property protection. Instead, the current system of intellec-
tual property law provides a functional template that can be modified
to address the concerns of source communities regarding intellectual
property protection and societal concerns regarding cultural develop-
ment and the public domain. Such protection would complement the
UNESCO Convention for the Safeguarding of the Intangible Cultural
Heritage, which calls upon nations to engage in protective and educa-
tional activities such as documentation and education.”

DEGREES OF
Curturar-Propuct ProTECTION

Protection of cultural products ideally should involve not merely
the expansion of intellectual property law, but also an institutionalized
mechanism to facilitate cultural exchange. One method of promoting
a balance between source-community interests and the civic role of
intangible cultural products might be for intellectual property law to
develop multiple levels of protection corresponding to the nature of
the protected good. Such differentiation among protected works
within the separate intellectual property categories of copyright,
trademark, and patent occurs in only a few cases, and it is generally
disfavored or forbidden by international treaty. Cultural products as
yet enjoy no such worldwide recognition, despite growing global
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concern. A sui generis legal regime of cultural-product protection
could therefore be more narrowly tailored to different types of cul-
tural production on a national basis. As indicated in the table, the type
of protection afforded each cultural product would depend on its
source-comnunity classification as a private good or public good (in
the sense of a product voluntarily released outside the community,
rather than a noncompetitive good) and on whether or not the source
community has voluntarily commodified the product. As in defining
the scope of property itself, the law may choose to exclude elements
such as humnan life and aspects of human sexuality from the rubric of
cultural-product ownership altogether.

Culrural-Product Protection

Private Public
Noncommodified  Enhanced trade secret ©/Patent-style
—style protection protection
Commodified ©/Patent-style protection @-style/“ Authenticity-

mark” protection

Private, Noncommodified Cultural Products

Sacred, secret, or exclusive products that would otherwise risk de-
struction through cultural appropriation, such as the ceremonial
dance of the Pueblo of Santo Domingo described in Chapter Eight,
could receive a high level of protection in a manner similar to that of
trade secrets. The source community would bear reasonable responsi-
bility for excluding the general public from the cultural product or
placing strict limitations on access, and outside appropriation in viola-
tion of these community restrictions would be strictly forbidden. A
sacred song entrusted to a particular individual, a set of scriptures
intended only for initiates, or the use of a particular plant ingested in
the context of a religious ritual could each be protected in this man-
ner. Unlike trade secrets, however, disclosure of the private, noncom-
modified product by a single dissenting or careless insider should not
result in loss of protection and thus harm the entire community.
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Private, Commodified Cultural Products

Cultural products intended for use and market exchange primarily
among members of the source community, or private, commodified
products, could receive a slightly lesser degree of protection analogous
to patent or copyright. This category might include an object used in
the practice of religion, like a menorah, rosary, or prayer rug. In such
cases, it is important that the form of the cultural product and perhaps
even the process of its creation follow community specifications. The
source community could exercise the usual rights to exclude, to trans-
fer, and to use or possess its embodied cultural products, subject to
limited outside appropriation analogous to the fair use of copyrighted
material or experimental use of a patented invention. Qutsiders might
legitimately possess, display, or critique these objects, or even copy or
use them in an expressive fashion to invoke or criticize the source
community. This limited appropriation, however, would not extend to
outside commodification of the cultural products, which must retain a
degree of purity or objective authenticity in order to instantiate the
values of the source community.

Public, Noncommodified Cultural Products

As in the example of open-source code discussed in Chapter
Nine, some source communities choose to make their cultural products
public without commodifying them. While the principal open-source
standards organization, OSI, has worked within existing trademark
law to create a certification mark, and the use of licenses to protect
the free distribution of open-source software is commonplace, hackers
and siimlarly situated source communities could bave significantly
more control over their cultural products if a regime similar to copy-
right or patent law were to protect those products. The open-source
software cormnunity’s sitnation is unusual in that few outsiders have
the technical capacity to appropriate and commodify its cultural
products. 1f that circumstance were to change, or if other source com-
munities wished to share their cultural products on the condition that
they remain uncorrupted and virtually free of charge, stronger protec-
tion could assist in both enforcing the creators’ wishes and ensuring
the continued vitality of their cultural products. Source communities
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would not have absolute control under such a regime, which would
be subject to broad limmitations analogous to fair use, but would retain
an affiliation with their products.

Public, Commodified Cultural Products

The largest category of cultural products, those both deliberately
commodified and made available to the public, should theoretically
enjoy the least protection against outside appropriation. These intan-
gible goods are likely to be more durable than their protected, private
counterparts, and their appropriation is least likely to seriously dain-
age the source communities. The pervasive civic benefits bestowed on
a heterogeneous polity through cultural group contribukions in the
form of distinctive cuisine, popular music, habits of dress, and ele-
ments of language, moreover, are too extensive to support Jegal elimi-
nation of cultural appropriation.

Nevertheless, the law should not continue to deny source-coni-
munity interest in these creations. The Australian Aboriginal didgeri-
doo, for example, is a sacred instrument traditionally made from a tree
hollowed out by insects and painted with designs that vary according
to region and intended ceremonial use. Knockois for the tourist trade
are made of artificial materials and incorporate non-Aboriginal
designs, to the distress of the source community, While the Australian
government makes no attempt to halt the trade in didgeridoo copies, it
has instituted a program for the labeling of authentic Aboriginal art
destined for the market, including musical instruments.’

A general program for the creation, registration, and placeinent of
“authenticity marks” on commodified, tangible cultural products that
originate from within the source community would preserve the re-
lationship between coinmunity and product and create an affiliative
ownership without halting the fertile exchange inherent in much cul-
tural appropriation. This balance could be facilitated through specially
designed laws or programs, as in the case of protection of indigenous
handicrafts in the United States and Australia, or through source-
community adaptation of existing trademark provisions." Periodic
renewal of the grant of an authenticity mark according to evolving
community standards could avoid reifying the communal culture.
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Even fraternal disputes over authenticity could be addressed
through a trademark-style system of authentication, The possibility of
multiple or competing grants of product recognition analogous to
kosher certifications would permit the public expression of multiple
points of view from within the source community. As with each sug-
gested degree of cultural-product protection, existing federal adminis-
trative agencies would provide a suitable forum for source communities
seeking the assistance of law.

BoTtH OUR DIVERSE nation and our postmodern consciousness have
taught us to appreciate commodified cultural products. Intellectual
property law should reinforce this lesson not by allowing unlimited
appropriation of these intangible goods, but instead by protecting them.
While the above schema represents only one attempt to balance the
interests of cormnunal creation and the public domain and to system-
atize a complex pattern of exchange steeped in history and habit, cul-
ture and pride, it is a balance central to the past and the future of
American national culture.

THe RoLE oF Law IN
Currural PERSPECTIVE

The problem of unincorporated group authorship invokes issues
of cultural evolution versus authenticity, constructed communal iden-
tity versus free expression, ownership versus appropriation, privacy
versus collaboration, Resolution of these tensions now occurs on an
ad hoc basis, if at all. Absent a jurisprudence of cultural protection or
even the shared understandings that undergird customary law, each
source community and its intangible cultural products are largely sub-
ject to the values of the general public. Although the social cohesion
of a heterogeneous nation rests in part on cultural groups’ payment of
an identity tax in the form of these cultural products, the social con-
tract that should in turn protect cultural groups resembles instead an
exaction of tribute. Intellectual property law may provide the mecha-
mism to balance the scales, to temper cultural contribution with cul-
tural protection.

The suggestion that law cease to ignore cultural products, what-

45



An Emerging Legal Framework 155

ever the benefits of unregulated cultural appropriation, should not be
interpreted as tantamount to an encouragement of more lawsuits or
other means of formal dispute resolution. Contrary to popular belief,
not all lawyers aspire to run late-night commercials informing un-
suspecting members of the public that they may have been harmed
and should pursue (potentially lucrative) justice. Except in cases of
demonstrable harm to a source community, courts should not be at
the forefront of the everyday business of regulating culture.

Admittedly, the association of even limited, associative property
rights with cultural products bears the risk of distorting relations
within source communities and altering cultural products, as their value
as both signifiers and economic resources increases. In cases of misap-
propriation, outside intervention may already have harmed communal
artistry, and the law is less likely to do additional damage. For exam-
ples of cultural appropriation more generally, the proposed creation of
authenticity marks attempts to avoid trapping culture in the corridors
of legal formalism by establishing ownership rights only in the marks
themselves rather than in the cultural products they legitimate. Still,
even this via media is not free of risk.

The function of law is nevertheless not only to decide cases, but
also to establish values and reasonable expectations around which citi-
zens can order their interactions. If the law states that cultural products
are valued creations of their source communities, should be treated
with respect according to the norms of those source communities, and
yet should in most cases be accessible in the public domain for civic
reasons, then well-intentioned members of society are afforded guide-
lines for civil interaction. Similarly, internal community disputes re-
garding cultural products may not be resolved through the application
of statutes, but the law can at least provide a vocabulary and framework
for discussion that acknowledges the sigmificance of the matters at
hand. This role of law as pedagogue, rather than exclusively as judge
and jury, is a feature of Western jurisprudence dating back at least to
Agquinas, who attributes many of his insights on this matter to Aristo-
tle. Humaniry “has a natural aptitude for virtue, but the perfection of
virtue must be acquired by man by means of some kind of training,”
whether through social interaction or the mechanisms of law.” For a
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heterogeneous polity in which differing community norms may exist
in relative ignorance of one another, law is called upon to facilitate the
development of a national culture, not least in the matter of cultural
appropriation.

According to Oscar Wilde, “ ‘Know thyself” was written over the
portal of the antique wotld. Over the portal of the new world, ‘Be
thyself” shall be written.”” An authentic American society in the sub-
Jjective philosophical sense consists not only of autonomous individuals
or of separate communities defined by consanguinity or a multitude
of afhnities, but also of a would-be nation continually striving to cre-
ate itself. Much of this interaction takes place in the world of material
culture, property, and now virtual property, as we exchange, borrow,
create, and construct a common—or at least aspirational—identity.
Legal recognition of cultural products is a totemic element of this
project.

WHEN I FIRsT concluded a series of arguments for the limited regula-
tion of cultural appropriation, I was sitting in a West Coast café named
for an Italian city. Qutside the window, the sun shone on a university
campus where the student body no longer includes a majority of any
single cultural group. Around me were patrons of every race and mul-
tiple nationalities, several displaying symbols or head coverings of dif-
ferent religious groups and many with T-shirts proclaiming additional
cultural affiliations. The mulalingual buzz of conversation competed
with the periodic hiss of the industrial-strength espresso rachine
downstairs, expertly operated by a Latino and a woman of northern
European descent. At the time I blithely concluded, if this scene were
to any extent a dividend of the appropriation of one of my ancestral
cultural products, “Let them drink coffee!”

Since that time, the postmodern era in America has ended—or
rather, we are all postmodernists now. The watershed moment of our
generation is, of course, 9/11. While the liberal project of toleration
and the postmodern emphasis on divetse perspective still pervade our
national consciousness, perhaps with more urgency than before, we
aspire to reclaim a unity of purpose that would fulfill the promises of
our national myth. Whether through the adoption of a prophetic
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pragmatism, a revival of nineteenth-century idealism, or some other
emergent projection of umty in diversity, America seeks not only to
absorb the authenticities of its constituent commuuities but also to
achieve its own internal authenticity.”! As Lionel Trilling reminds us in
the context of artistic culture, the quest for authenticity is an inher-
ently powerful and even violent project, requiring an extreme exercise
of personal will to avercome the seutiment of nonbeing,.'? If we are to
succeed, our collective performance of America will both appropriate
and preserve its constituent cultures and their contributions to the
project of nationhood. And, as companions in this quest, we will not
only break bread or matzoh or pita or naan or tortillas or injers
together, but also share that cup of coffee.
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"There are many people who will say 'ah, stop taking the fun out of everything.' But every culture has sacred items that it deesn't want to be demeée‘rl

"If you're caricaturing Hillary Clinton or Donald Trump, that's fine, those are public figures. Those masks are always fair game. Your traditional skeletons
and demcens and devils, fine, that's also fair game, More fanciful archetypes — unicorns and princesses and fairies — fine, great. But when you starl
dressing up in something your neighbor might wear everyday — a sari, or a kimono, of hijab — then maybe that starts to cross the line."

Guide; A list of cosfumes you can prelty much always avoid (hiip:f/college usatoday.com/2016/10/24{/S-hallowaen-cosiumes-tp-avoid-2016/

Some basic ground rules

"Do your homework. Put yourself in someone else's shoes figuratively, before you do so actually. And think about how someone else might feel if you
were dressed up as the sexy or slutty version of them for Halloween. ... Think aboul whether or not you're turning someone's everyday 21st century

culture into a caricature."

The three S's

Scafidi said she encourages people to follow these three rules:
= Saource: Think first about the source culture. Is this a culture that has been historically discriminated against or oppressed (blacks, American

Indians), If so, proceed with caution,

« Significance (or sacredness): What's the significance of what you're taking? Is it something that is of major cultural significance, or maybe
even something sacred, or is it just a run-of-the-mill ordinary item, an everyday commodity? {(American Indian headdresses, Scafidi said, are
the "equivalent of miltary medals. They're not just decoration or hats or jewelry or something omamental. They mean something.”)

= Similarity: And finally, think about the similarity of what you're doing. Are you inferpreting or being inspired by someone else's culture, or are
you just making an exact copy?

Are the rules different for kids?

"It's never too early to starl teaching your child to say please and thank you, so it's never foo early to teach your child to be respectful in other ways."

OK, but what about the thousands of white kids who want to dress up like a
character from Moana for Halloween?

Scafidi said to determine whether you may be crossing a line, look at the Maui costume Disney pulled off its shelves.

"This costume was essentially his brown skin with the tattoos and the little loincloth in the middle. And people looked at it and said, 'you know, I'm not
sure if having a child of some other color wearing this characler's brown skin to masquerade is necessarily very respeciful or a good idea.™
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Cultural appropriation: Make it illegal worldwide, Indigenous advocates say

Delegates in Geneva from 189 countrles are looking at the Issue, and some want UN to gpeed it up

By Hilary Bird, CBC News Posted: Jun 13, 2017 8:13 AM CT Last Updated: Jun 13, 2017 11:09 AM CT

Indigenous advocates from around the world are calling on a UN committee to ban the appropriation of
Indigenous cultures — and to do it quickly.

Delegates from 189 countries, including Canada, are in Geneva this week as part of a specialized
international committee within the World Intellectual Property Organization (WIPO), a United Nations
agency.

» Canadian law doesn't protect Indigenous culture, lawyers say

Since it began in 2001, the committee has been working on creating and finishing three pieces of
international law that would expand intellectual-property regulations to protect things like Indigenous
designs, dances, words and traditional medicines.

The meeting takes place as concern grows worldwide about the rights of cultures to control their own
materials. In the U.S. this week, designer Tory Burch agreed to change the description of one of her
coats for women after Romanians protested that it had been described as African-inspired when it

actually appropriated a traditional Romanian garment.

Speaking to the committee Monday, James Anaya, dean of law at the University of Colorado, said the
UN's negotiated document should "obligate states to create effective criminal and civil enforcement
procedures to recognize and prevent the non-consensual taking and illegitimate possession, sale and
export of traditional cultural expressions.”

Anaya said the document should also look at products that are falsely advertised as Indigenous-made or
endorsed by Indigenous groups.

That would mean products like those in U.S.-based retailer Urban Oultfitters "Navajo" line, Anaya said,
including "Navajo hipster panties," a "peace treaty feather necklace" and a "Navajo print flask."

The Navajo Nation launched a legal battle against the company for trademark infringement in 2012: The
case was settled out of court {ate last year,

Anaya is one of several Indigenous leaders at this round of negotiations who are questioning just how
seriously some member states are taking the negotiations.

The committee has been working on three draft documents for 16 years, and member states are now
going through them line by line.

It is a painstaking, slow process, and some Indigenous leaders say they are frustrated and disenchanted
about the committee's future.

htp/fwww cbe.calnews/eanadamerthfcultural -appropriation-make-it-illegal-worldwide-indi genous-advocates-say-1.4 157943






Assemblies of Member States of WIPO Fifty-Seventh Session
October 2 to 11, 2017
Agenda [tem 18

Matters Concerning the Intergovernmental Committee on Intellectual Property
and Genetic Resources, Traditional Knowledge and Folklore

DECISION

Bearing in mind the Development Agenda recommendations, affirming the
importance of the WIPO Intergovernmental Committee on Inteliectual Property and
Genetic Resources, Traditional Knowledge and Folklore (Committee), noting the
different nature of these issues and acknowledging the progress made, the WIPO
General Assembly agrees that the mandate of the Committee be renewed, without
prejudice to the work pursued in other fora, as follows:

(@) The Committee will, during the next budgetary biennium 2018/2019, continue
to expedite its work, with the objective of reaching an agreement on an
international legal instrument(s), without prejudging the nature of outcome(s),
relating to intellectual property which will ensure the balanced and effective
protection of genetic resources (GRs), traditional knowledge {TK) and
traditional cultural expressions (TCEs).

(b) The Committee’s work in the 2018/2019 biennium will build on the existing
work carried out by the Committee, including text-based negotiations, with a
primary focus on narrowing existing gaps and reaching a common
understanding on core issues, including definitions, beneficiaries, subject
matter, objectives, scope of protection, and what TK/TCEs subject matter is
entitled to protection at an international level, including consideration of
exceptions and limitations and the relationship with the public domain.

(¢) The Committee will follow, as set out in the table below, a work program based
on sound working methods for the 2018/2019 biennium, including an
evidence-based approach as set outin paragraph (d). This work program will
make provision for 6 sessions of the Committee in 2018/2019, including
thematic, cross-cutting and stocktaking sessions. The Committee may
establish ad hoc expert group(s) to address a specific legal, policy or technical
issue’. The results of the work of such group(s) will be submitted to the
Committee for consideration.

{(d) The Committee will use all WIPO working documents, including
WIPQ/GRTKF/IC/34/4, WIPO/GRTKF/IC/34/5 and WIPO/GRTKF/IC/34/8, as
well as any other contributions of member states, such as conducting/updating
studies covering, inter alia, examples of national experiences, including
domestic legislation, impact assessments, databases, and examples of

"The expert group(s) will have a balanced regional representation and use an efficient working
methodology. The expert group(s) will work during the weeks of the sessions of the IGC.
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protectable subject matter and subject matter that is not intended to be
protected; and outputs of any expert group(s) established by the Committee
and related activities conducted under Program 4. The Secretariat is
requested to update the 2008 gap analyses on the existing protection regimes
related to TK and TCEs. The Secretariat is also requested to produce a
report(s) compiling and updating studies, proposals and other materials
relating to tools and activities on databases and on existing disclosure regimes
relating to GR and associated TK, with a view to identify any gaps. However,
studies or additional activities are not to delay progress or establish any
preconditions for the negotiations.

(e) In 2018, the Committee is requested to provide to the General Assembly a

factual report along with the most recent texts available of its work up to that
time with recommendations, and in 2019, submit to the General Assembly the
results of its work in accordance with the objective reflected in paragraph (a).
The General Assembly in 2019 will take stock of progress made, and based
on the maturity of the texts, including levels of agreement on objectives, scope
and nature of the instrument(s), decide on whether to convene a diplomatic
conference and/or continue negotiations.

The General Assembly requests the International Bureau to continue to assist
the Committee by providing Member States with necessary expertise and
funding, in the most efficient manner, of the participation of experts from
developing countries and LDCs, taking into account the usual formula for the
IGC.
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Work Program — 6 Sessions
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Indicative Dates

Activity

February/March 2018

(IGC 35)

Undertake negotiations on GRs with a focus on addressing
unresolved issues and considering options for a draft legal
instrument

Duration 5 days.

May/June 2018

(IGC 36)

Undertake negotiations on GRs with a focus on addressing
unresolved issues and considering options for a draft legal
instrument

Expert group(s)

Duration 5/6 days.

September 2018

(IGC 37)

Undertake negotiations on TK/TCEs with a focus on addressing
unresolved and cross-cutting issues and considering options for a
draft legal instrument(s)

Possible recommendations as mentioned in paragraph (e)
Duration 5 days.

October 2018

WIPQO General Assembly
Factual report and consider recommendations.

November/December
2018

(IGC 38)

Undertake negotiations on TK/TCEs with a focus on addressing
unresolved and cross-cutting issues and considering options for a
draft legal instrument(s)

Expert group(s}

Duration 5/6 days.

March/April 2019

(IGC 39)

Undertake negotiations on TK/TCEs with a focus on addressing
unresolved and cross-cutting issues and considering options for a
draft legal instrument(s)

Duration 5 days.

June/July 2019 (IGC 40)
Undertake negotiations on TK/TCEs with a focus on addressing
unresolved and cross-cutting issues and considering options for a
draft legal instrument(s)
Expert group(s)
Stocktaking on GRs/TK/TCEs and making a recommendation
Duration 5/6 days.

October 2019 WIPO General Assembly will take stock of the progress made,

consider the text(s) and make the necessary decision(s).
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VOGUE

SPRING 2018 READY-TO-WEAR

NEW YORK, SEPTEMBER 8, 2017
by MONICA KIM

Bibhu Mohapatra has been considering the state of the world today—specifically travel bans and
how they have made cross-cultural exchange more difficult. A few months back, the designer
stumbled across an article on famous women explorers. “When we talk about explorers, it’s
always male names, but there were so many female explorers from this country alone: Nellie
Bly, of course Amelia Earhart,” he said.

From there, Mohapatra made a creative leap. He imagined a woman heading to Japan in the early
20th century and absorbing the culture she found there. (Notable were the photographs from Park
Chan-wook’s The Handmaiden pinned to his mood board; though Japanese dress does appear in
the film, it is set in Japanese-occupied Korea.) Despite the surprising concept, Mohapatra hoped
to honor Japan in a fresh way and did study the history. Instead of the kimono, he reinterpreted
the underpinnings that traditionally stayed hidden beneath it. The idea was nice, but the
execution could have been smoother in some places; the subtle tube-shaped accentuation of the
waist worked better than sporadic shapewear strapped over dresses. There were nods to kimono
shapes with wrapped fronts and dramatic off-the-shoulder pieces. Many of the fabrics were made
in Japan; a few were ramie linens from India. Among the mature women in the front row, a lace
inset sheath and wine-color beaded gown drew audible gasps. They were craving something for a
special occasion, and Mohapatra delivered.



VOGLUI

SPRING 2018 READY-TO-WEAR

NEW YORK, SEPTEMBER 11, 2017
by LIANA SATENSTEIN

There’s no doubt that diversity is under attack in the United States. Yeohlee Teng—who wore a
T-shirt shirt emblazoned with a raised fist to her show—made it clear that her collection would
be a melting pot of cultures. The “melange” of different socicties, as Teng described it, was
visible in the prints and silhouettes. She combined Southeast Asia and its history with the Arab
traders who entered the region over six centuries ago. Here, standouts included an X-Acto knife—
cut jacquard cheongsam jacket with a pretty blue cherry blossom print. Bold prints worked well
among Teng’s solid looks, too, such as a natty geometric-print jacquard vest, which broke up the
combination of a white button-up, light blue trousers, and an oatmeal-hue rain jacket.

The prints were striking, but the more solid items are what structurally stood out. A pair of
trousers from Look 1 ever so slightly curved outward and tapered toward the ankles to twist the
lower body into an interesting silhouette. Outerwear was strong, especially a waxed linen
raincoat with oversize panels that nicely buffed up the chest, giving the body a structured, boyish
form.

Of course, Teng always infuses her signature zero-waste philosophy into her design. One of the
pieces that included the technique was a microfiber dress that was trimmed with scraps of Aztec
jacquard—the same fabric seen in Looks 11 and 8. The addition of the detail added some needed
contrast to the black dress and, of course, enforced the chic possibilities of Teng’s waste-free
theme.
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years we have dressed some of the world’s most amazing women and been named both Emerging and
Designer of the Year International by AFI and Mercedes Benz Fashion Week South Africa. We still have a long
way to go, but every day we take a step closer to our ultimate goal, of building a global lifestyle brand that
engages and empowers.

TLLC: Explain the Democratization of Luxury...

MP: Luxury is no longer the token of secial status.

The Democratization of luxury in my point of view means taking care of yourself, loving yourself, in order to
improve your quality of your life, your personal satisfaction. It has become more of a personal experience
than a social one, and it is becaming more and more available for a large amount of people. Luxury isn't
anything that any one person or institution owns or dictates to the masses. Luxury is personal, and anyone
can create it, not just a select few. We can find value in new things and buy into things that we love for what
they are and haw they make us feel, not a logo or menogram that is needed to prove status. It’s about freedom
to make the best choices that reflect who you are as an individual and not what you think you should be.
Anyone can be part of the experience, but as a creator, in order to define your work as luxury it must be of the
highest quality, with the best fabrics and finished by the most skilled artisans. You must be able to compete in
the luxury peods market. Its not about bringing luxury down, it’s about redefining luxury on new terms.

TLLC: It's known that your Accra heritage influences your designs. From your perspective with visionaries
like yourself, Olivier Rousteing, and Reuben Reuel pulling from Aftican origins, describe the
vibrancy/influence you believe Africa's cultural influence has on fine apparel?

MP: All design principles come from Africa. It is the birth place of modern design. It is the birth place of all
design. The most beautiful creations come from nature. ] would say that almost if not all designers reference
nature for color, patterns, and textures. Culturally, different tribes from the West, East, Scuth and North
African countries have always looked to nature to dress and adorn themselves using leathers, body
modification, various dyeing techniques, plants, flowers and meticulous embreideries. Africa has a rich
history of couture. Everything was handmade, and everything is always about individuality. That is the
essence of representation, how can I stand out? How can [ look different. In fine apparel and high fashion
designer goods, it's all about finding a distinctive voice, something new and something inspiring. There is no
better place to look than Africa. There is so much to pull from and so many things that have yet to be
explored. Africa as a whole is untapped and an endless source of inspiration for all designers throughout the
world. Africa today is the new and final frontier for Couture.

TLLC: Do you have a favorite design... if so what and who wore it?

MP: I do not have one favorite design, but I do have a very special love for any garment that we do our
signature quilting pattern on. Though it is signature and recognizable, it varies from garment to garment, no
two are ever the same. The geometric lines are based off of African Scarifications. There are so many versions
of Scarifications that I find beautiful, I especially love the fine lines of those from the Benin culture, We often
do it on leather, though we have also ventured out and done it on other fabrications as well, but I love the idea
of it coming from skin and being done on skin. The scarified leather pieces we make are all done by hand,
each line stitched individually on designs I hand draw onto the patterns. It takes a lot of patience to draw and
sew each line that varies from 1/8” to 3/8”" apart. Qur pieces featuring this technique have been on display in
various museums here in the US and in Hong Kong. They are definitely special.

TLLC: What is your approach to developing a new collection? How do you keep designs fresh?
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MP: At this stage of our company, its about expressing our story. We try to remain consistent by Jayering on
from the previous seasons. We take a look back at items that did well and had a great reaction and think
ahout how to improve them and evolve them, | need to think about having a distinctive look that is
recognizable all the time, and that becomes the foundation. The fun partis researching what the inspiration
will be. Though, there is always this underlying idea of Scarification, [ also look at clothing, other types of
body adornment and sometimes even the Victorian period, because it was a defining time when Africans
changed their dress dramatically adopting more western styles. I'm never bored. [f you have strong
inspirations, you will always have fresh new ideas. It's also important to look at what's going on in the worid.
For instance, our take on evening wear is more about separates. What is the modern woman interested in?
think she is really busy, and needs clothing that is not fussy, but makes a statement. Those things have to
influence design as well. I'm always thinking, where is she going in that? That helps me edit out the noise. The
clothes have to be beautiful and functional. I try to stay on top of world events, even like climate change, 2016
is supposed to be one of the hottest seasons ever, that will change my outlook on the way [ design outerwear.
Its about reading and being informed abhout history and the world around you today.

TLLC: You've already dressed some serious A-listers, but is there anyone left en your wish-list that you'd love
to see in your designs?

MP: There are so many! [ don’t even think I can name them all!

For style and individuality I love Cate Blanchett, Naomi Harris, Kerry Washington, Angelina Jolie, Zendaya,
Charlize Theron, Ann Hathaway, Meryl Streep, Nicole Kidman, Julianne Moore, Marion Cotillard, Zoe Saldana,
Cameron Diaz, Salma Hayek, Taylor Swift, Madonna, Katy Perry, Adele, Lady Gaga, Jennifer Lopez, Tina
Turner, Janet Jacksen, Rihanna (again)! The list goes on and on, and of course Marjorie Harvey and the other
amazing women who are not on the screen or the red carpet but A listers in real life!

TLLC: What advice would you give an emerging designer about beginning a label and the fundamentals of
fashion as a business?

MP: ] highly recommend working for someone else first, especially a start up if you can unless you have a
GREAT deal of capital to begin with-but even then, I still would recommend it. Learning the business of
fashion is just as important as learning how te design for the women or men you want to dress. A design
company involves many people in ardet for it to work correctly. You have to understand how to work with
buyers, merchandisers, stylists, salespeople, seamstresses, showrooms, your customers, the list goes cn and
on. This requires learning how to do business with people, understanding different personalities and being
able to navigate through them. It's not just about design, that's the fun part, but that is only a small portion of
what you will actually be doing as a designer on a day to day basis. Have a point of view that is distinctive.
There is no reason for you to exist if you are ¢reating something that is already there. Have a story that is
genuine and remain humble, the learning never stops. Learn about the industry, voids in the market and the
craft of design before you do ANYTHING.

TLLC: How do you feel you have been able ta create a niche for yourself in this industry?

MP: By staying focused. When you carve out a niche for yourself, you understand that what you are doing
isn't for everybody, and that’s ok. Everyene isn't going te love what you do, and that's ok too. But you have to
be able to speak to the people who do love what you do. You have to be flexible enough to adapt te change but
also be firm enough to stick te your core story. [ look at it like layers. Every season, | have to build on top of
the previous season. Make the story tighter and express the message clearer. You simply can’t be satisfied, I'm
never satisfied with my work, which doesn’t mean I don't like what [ do, it just means I'm always striving to
do more. Ultimately, people have to trust you, see your quality and be seduced by your story.
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TLLC: Can you tell us about any future collaborations/projects you are working on? What's next from Mimi
Plange?

MP: We are currently working on our new collection which will debut in early 2016. Next year, we are super
excited to be collaborating with the UN's ITC Ethical Fashion Initiative with the launch of our new handbags.
We will also begin production in Ethiopia and Kenya. We currently make all of our garments in New York, but
it has been a dream to be able to manufacture in Africa as well. We will continue to grow our business
organically and beautifully one design at a time. There is no destination for us, only evalution

https:/ /theladylovescouture.com /designer-dialogues-mimi-plange /.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THE NAVAJ’O NATION, a sovereign Indian
Nation, DINE DEVELOPMENT

CORPORATION, a corporation wholly-owned CIVIL ACTION NO:
by and formed under the laws of the Navajo
Nation, and NAVAJO ARTS AND CRAFTS No. 1:12-cv-00195-LH-WDS

ENTERPRISE, a wholly-owned instrumentality
of the Navajo Nation,

Plaintiffs,

V.

URBAN QUTFITTERS, INC., UO.COM,
L.L.C., URBAN OUTFITTERS
WHOLESALE, INC., ANTHROPOLOGIE,
INC., ANTHROPOLOGIE.COM, L.L.C., and
FREE PEOPLE of PA, L.L.C., Pennsylvania -
Corporations, and FREEPEOPLE.COM, L.L.C.,
a Delaware Corporation,

Defendants.

SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF
AND DAMAGES
(JURY TRIAL DEMANDED)

1. INTRODUCTION
1. The Navajo Nation brings this Second Amended Complaint against Urban
Qutfitters, Inc., and its wholly-owned and controlled subsidiaries, entities, and retail brands
(collectively “Urban Outfitters” or “Defendant™) for trademark infringement, trademark
dilution, unfair competition, false advertising, commercial practices laws violations, and
for violation of the Indian Arts and Crafis Act. The Navajo Nation seeks to protect its

famous and inherently distinctive NAVAJO trademark, and to ensure that consumers in
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New Mcxico and throughout the United States are not deceived, confused, or misled as
they seek authentic and genuine NAVAJO products.

2. Since at least March 16, 2009, Urban Outfitters has advertised, promoted,
and sold its goods under the “Navaho” and “Navajo” names and marks. Urban Outfitters
offers these goods on the Internet and in stores across the United States, and they compete
directly with the Navajo Nation’s goods,

3. The Navajo Nation and the Navajo People' have been known by the name
“Navajo” since at least 1849; have continuously used the NAVAJO trademark in
commerce; and had made the NAVAJO name and trademarks famous in New Mexico and
throughout the United States.” The NAVAJO name and trademarks have been used with
numerous products, including clothing, accessories, blankets, jewelry, foods, tools,
decorations, crafts, gaming establishments, tourism, educational institutions, retail
services, fairs and events, and a news publication. Since 1941, the Navajo Nation has
marketed and retailed clothing, house-wares, and jewelry using its NAVAJO name and
marks. Furthermore, since at least 1943, the Navajo Nation has marketed and sold its

goods under its registered NAVAJO trademark (hereinafter, “NAVAJO™). The Navajo

! The “Navajo People” means enrolled members of the Navajo Nation. In 1969, the sovereign governmental
institution formerly known as “The Navajo Tribe of Indians” officially became known as “The Navajo
Nation.” The Navajo Nation is the official institutional name now for purposes of Navajo law, 1 N.N.C. §
501 (2008), and Federal law, e.g., Indian Entities Recognized and Eligible To Receive Services From the
United States Bureau of Indian Affairs, 74 Fed. Reg. 153, 40218 (Aug. 11, 2009). One may only be an
enrolled member of the Navajo Nation through meeting the substantive and procedural criteria at 1 N.N.C. §§
701, 751-759 (2008). Further, enrollment in a federally-acknowledged Indian tribe confers a unique political
status on an individual, see generally Morton v. Mancari, 417 U.8, 535 (1974), and United States v. Antelope,
430 U.S. 641 (1977), which is the case with the Navajo People.

? Although long-thought to be an acceptable alternative spelling, the spelling “Navaho” with an ‘h’ has been
declared by the Navajo Nation to be unacceptable, and Navajo Nation law requires that “the name ‘Navajo’
{shall be used, with] the spelling *j°, not ‘b’>.” 1 N.NL.C. § 502 (2008). Under trademark law, the spellings are
confusingly similar.

75



Case 1:12-cv-00195-LH-LFG Document 54 Filed 04/04/13 Page 3 of 39

Nation has currently registered 86 trademarks using the NAVAJO component with the
United States Patent and Trademark Office (“USPTO”) on the Principal Register.

4. The Navajo Nation has invested substantial capital in promoting and
protecting its NAVAJO trademarks,? resulting in more than $500 million in sales of
NAVAJO-branded goods, and making the famous NAVAJO mark a “source identifier” for
the Navajo Nation. A “source identifier” is a trademark. The trademark lets the public
know the source of particular goods or services offered under a trademark. The strength of
the NAVAJO name and trademarks is one of the Navajo Nation’s most valuable assets.

5. Defendant’s use of “Navajo,” and “Navaho” (which is confusingly similar
to Navajo), as names and marks is in direct competition with NAVAJO-branded goods.
Authentic NAVAJO goods and Defendant’s inauthentic goods compete with each other.
Defendant offers identical types of goods as those marketed and sold by the Navajo
Nation—except, of course, that these products are not genuine NAVAJO products.
Similarly, the goods compete in many of the same channels of trade as the Navajo Nation’s
own products, and this competition between authentic and inauthentic goods deceives and
confuses consumers. Defendant’s conduct is designed to convey 1o consumers a false
association or affiliation with the Navajo Nation, and to unfairly trade off of the fame,
reputation, and goodwill of the Navajo Nation’s trademarks.

6. Consumers have been misled as to the source, origin, sponsorship, or

affiliation of Defendant’s products sold under the “Navajo” and “Navaho” names and

? The Navajo Nation has demanded that misappropriators of the NAVAJO trademark cease-and-desist such
conduct, e.g., Exhibit B, which is the Navajo Nation’s cease-and-desist demand letter to Urban Outfitters,
and has secured cancellation of the registration of the confusingly similar “Navaho” mark. The Navgjo
Nation v. Big Bang Co., Reg. No. 3872159, Cancellation No, 92053327 (T.T.A.B. Mar. 22, 2011).

3
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trademarks. If Defendants are permitted to continue to market and retail its products under
marks that are identical and confusingly similar in appearance, sight, sound, meaning, and
overall impression, many consumers will conclude that the goods sold by Urban Outfitters
were jointly developed by, licensed, certified, supported by, or are otherwise affiliated with
the Navajo Nation, which they are not.

7. In addition, Urban Qutfitters’ display and sale of its goods in its stores and
on the Internet in manners that falsely suggest they are the product of the Navajo Nation, a
Navajo arts and crafts organization, an Indian Tribe, an Indian arts and crafts organization,
or an Indian artisan, and that such goods are Indian-produced or the product of an Indian
Tribe, American Indian arts and crafts organization, or Indian artisan violates the Indian
Arts and Crafts Act.

8. Simply put, the Navajo Nation, as a direct competitor should not be allowed
to benefit from the Navajo Nation’s substantial investment in its marks, and to the
detriment of deceived, confused, or misled consumers who seek authentic and genuine
NAVAJO products. The Navajo Nation seeks damages, and seeks to enjoin Urban
Qutfitters from using the “Navajo” and “‘Navaho” as trademarks for the marketing and sale
of goods that directly compete with the Navajo Nation’s genuine products.

II. THE PARTIES

A, PLAINTIFFS

9. The Navajo Nation is a sovereign Indian Nation, and federally-
acknowledged Indian Tribe. The Navajo Nation has over 300,000 enrolled members. The

Navajo Nation owns, controls, and exercises jurisdiction over a semi-autonomous territory
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spanning more than 27,000 square miles in northeastern Arizona, the southeastern portion
of Utah, and northwestern New Mexico. The Navajo Reservation shares territory with the
District of New Mexico, occupying 4 million acres of land in the New Mexico portion of
the Navajo Reservation. Approximately 112,000 members of the Nation reside in New
Mexico. The eastern edge of the Tohajiilee portion of the Navajo Reservation is
approximately 17 miles from downtown Albuquerque. The Navajo Nation is an
institution, which acts through its political subdivisions (e.g., the Division of Economic
Development); wholly-owned instrumentalities (e.g., Navajo Arts and Crafts Enterprise
and Diné Development Corporation); officers, employees, and authorized agents; and on
behalf of its members as parens patriae. Hereinafter, the Navajo Nation’s political
subdivisions, instrumentalities, officers, employees, authorized agents, and the Navajo
People are collectively referred to as “the Navajo Nation.”

10.  Diné Development Corporation (“DDC”) is a corporation wholly owned by
the Navajo Nation and formed under the laws of the Navajo Nation. DDC owns, and is
authorized to issue, licenses of the NAVAIJO trademark.

11.  Navajo Arts and Crafts Enterprise is a wholly owned instrumentality of the
Navajo Nation. The Navajo Arts and Crafis Enterprise also owns, and is authorized to
issue, licenses of the NAVAJO trademark.

12, The Navajo Nation possesses sovereign immunity, and brings this Second
Amended Complaint without waiving any of its immunities from counter-claims and cross-

claims, defenses, or objections available as a sovereign,
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B. DEFENDANTS

13.  Defendant Urban Outfitters, Inc. is an international retail company, with its
headquarters located at S000 South Broad Street, Philadelphia, Pennsylvania 19112-1495.
Urban Outfitters operates under the Urban Outfitters, Anthropologie, Free People, Terrain
and BHLDN brands, Urban Qutfitters, Inc., Annual Report (Form 10-K) at 1 (Apr. 2,
2012) (hereinafier, “UO 2012 10-K™). Defendant markets and retails its merchandise in its
more than 200 stores located internationally and throughout the United States, including in
New Mexico. Defendant also maintains a significant presence on the World Wide Web or
Internet, and markets and retails its products online at its websites:
www.urbanoufitters.com, www.freepeople.com, and www.anthropologie.com. Id.

14. Defendant UQ.com, L.L.C. is a wholly-owned subsidiary of Urban
QOutfitters, Inc. UO 2012 10-K at Ex. 21.1.

15.  Defendant Urban Qutfitters Wholesale, Inc. is a wholly-owned subsidiary of
Urban Outfitters, Inc, Id,

16.  Defendant Anthropologie, Inc. and Anthropologie.com, L.L.C. are wholly-
owned subsidiaries of Urban Qutfitters, Inc, Jd.

17.  Defendant Free People of PA, L.L.C. and FreePeople.com, L.L.C. are
wholly-owned subsidiaries of Urban Qutfitters, Inc. Jd.

18.  Urban Qutfitters, Inc. wholly owns and controls the above-listed
subsidiaries. The actions alleged in this Second Amended Complaint are committed by
Urban Outfitters, Inc. through itself and its subsidiaries. Urban Outfitters, Inc.’s

subsidiaries are not separate autonomous entities, but rather are referred to as “brands” of
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Utban Outfitters, Inc. in its Form 10-K Annual Reports, and are grouped together as one
“business segment” in these same Reports, (E.g., UO 2012 10-K at 23).4 Moreover, the
consolidated financial reports refer to Urban Outfitters, Inc. and its subsidiaries
collectively as “the Company™ and pool finances for purposes of its filings with the United
States Securities and Exchange Commission. Given the unity of purpose, and the fact that
the companies do not operate as separate legal entities, but rather as “brands” of Urban
Outfitters, Inc., Urban Outfitters and its subsidiaries are instrumentalities and alter-egos of
each other.

19.  These subsidiaries are accordingly included collectively in the definition of
“Urban Qutfitters, Inc.,” and are referred to collectively herein as “Defendant” or “Urban
Outfitters,”

II1. JURISDICTION AND VENUE

20.  This Court has personal jurisdiction over Defendant, becanse Defendant
transacts business in the State of New Mexico, operates a store in Albuquerque, New
Mexico, and transacts business through the Internet into New Mexico. The Internet is an
instrument of commerce which Defendant uses to reach into this district.

21.  This Court has subject matter jurisdiction over this action pursuant to 28
U.S.C. §§ 1331 and 1338, because one or more of the claims at issue arises under federal
law, specifically the Lanham Act, 15 U.S.C. §§ 1051 et seq., including 1121, 1125(a) and

{c), and the Indian Arts and Crafts Act, 25 U.S.C. §§ 305e(b), (c), and (d)(1)(B)(i) and (iii).

4 Some of the corporate names and corporate forms of the retail brands have changed through mergers.
UO.com L.L.C. is the successor to UrbanOutfitters.com L.P. Anthropologie.com L.L.C. is the successor to
Anthropologie.com, L.P. Free People of PA L.L.C. is the successor to Free People L.L.C. UO 2012 10-K at
Ex. 21.1.
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Furthermore, the Navajo Nation is an Indian Nation or Tribe recognized by the Secretary
of the Interior, and this matter arises under the “Constitution, laws, or treaties of the United
States™ for purposes of jurisdiction pursuant to 28 U.S.C. § 1362.

22.  This Court has supplementa) jurisdiction over the state law claims at issue
in this action pursuant to 28 U.S.C. § 1367, because these claims are so related to the
federal law claims as to form part of the same case or controversy; that is, they arise out of
a common nucleus of operative facts.

23.  Venue is proper in this District pursuant to 28 U.S.C. § 1391, because a
substantial portion of the events giving rise to the claims in this action occurred in this
District, the injuries presented in this action occurred in this District, Plaintiff resides in
this District, and Defendant may be found in this District.

IV. FACTUAL BACKGROUND

A. The Navajo Nation and the use of the NAVAJO name and trademarks

24.  The Navajo Nation has used the NAVAJO name and trademark in
commerce for over 150 years with a variety of goods and services, including goods such as
clothing, footwear, bags, jewelry, and house-wares.

25. At least as early as 1941, the Navajo Nation began using the NAVAJO
name and mark to market and sell goods through Navajo Arts and Crafts Enterprise, which
has two stores located in New Mexico, one in Shiprock, Navajo Nation, New Mexico, and
another in Alamo, Navajo Nation, New Mexico. Shiprock is approximately 230 miles

northwest of Albuquerque, and Alamo is about 80 miles southwest of Albuquerque. The
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Navajo Arts and Crafts Enterprise has also sold, and sells products through several trade
shows in New Mexico.

26. At least as early as 1943, the Navajo Nation registered the NAVAJO
trademark with the USPTO in connection with the sale of its goods and services in
commerce in the United States and New Mexico.

27.  The Navajo Nation has currently registered 86 trademarks with the USPTO
that include the NAVAJO component and title for a variety of different classes of goods
and services; including clothing, jewelry, house-wares, and accessories. See the
illustrative, and not exhaustive, chart containing some of the NAVAJO trademarks
registered with the USPTO located below at paragraph 34.

28.  The NAVAJOQ trademark is an inherently distinctive mark. Many of its 86
registered trademarks have become incontestable under 15 U.S.C. § 1065, including
Trademark Registration Nos. 2,237,848; 2,976,666; 3,602,907; 3,787,515, 3,787,518, and
3,793,381.

29, The trademark NAVAJO is inherently distinctive, and given the
incontestable status of its registration, the trademark may not be challenged as merely
descriptive. The NAVAJO mark is immediately recognized and associated with the Navajo
Nation. Tt serves as an identifier of source from the moment it is used, because its source
is immediately recognizable as being the Navajo Nation. The NAVAJO mark is an
inherently distinctive mark, being either suggestive, arbitrary or fanciful. “Navajo” is not a
generic name for a class of products such as clothing, jewelry or accessories. “Navajo” is

not the name of any genus of products, such as clothing, jewelry or accessories. Customers
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do not go into an Urban Qutfitters store, and ask for “a Navajo.” If they did, a sales person
would not know how to assist them.

30. The Navajo Nation’s investment in its trademarks is significant, and the
Navajo Nation has accumulated goodwill in its marks over the years, The “Navajo” name
and the NAVAJO marks are the symbol of the sovereign entily, the Navajo Nation, or as it
has been known, the Navajo Tribe of Indians; including its wholly owned commercial
enterprises, DDC and Navajo Arts and Crafts Enterprise. The NAVAJO marks are also
prominently featured on the Navajo Nation’s websites, and its authorized agents” websites,
which include, among others, www.navajo.org, www.navajobusiness.com,
www.navajobusinessdevelopment.com, www.gonavajo.com, and
www.discovernavajo.com. Two of the Navajo silversmiths identified on the
www.gonavajo.com website, Ronald Coan and Howard Begay, reside in New Mexico and
sell their goods in New Mexico. The Navajo Arts and Crafts Enterprise also sells its
products using the NAVAJO trademark within New Mexico, and through the
www.temeinc.com website, Three Navajo silversmiths identified on that website, Jimmy
Brown, Jerry Cowboy, and Christopher Tom, also reside within New Mexico. And at least
two other enrolled members of the Navajo Nation, Virginia Ballenger and Artie
Yellowhorse, who use the NAVAJO trademark in connection with their clothing and
jewelry sales, also sell their goods within New Mexico.

31. Indeed, the NAVAJO trademark is broadly recognized by purchasers of
consumer goods, including clothing, jewelry, and house-wares, and by the United States’

and New Mexico’s general public as a trademark for the Navajo Nation’s Indian-styled and
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Indian-produced goods. The NAVAJO trademark is a famous mark in New Mexico and
throughout the United States, and has been famous for decades before Defendant’s use.

B. Urban Outfitters, its business, and its development

32. Urban Qutfitters, which was founded in 1970 and originally operated by a
predecessor partnership, was incorporated in the Commonwealth of Pennsylvania in 1976,
The principal business activity of Urban Qutfitters is the operation of a general consumer
product retail and wholesale business. Urban OQutfitters markets and sells its products to
customers through various channels, including retail stores, three catalogs, and ten Internet
websites. As of January 31, 2012, and January 31, 2011, Defendant operated 429 and 372
stores, respectively. UO 2012 10-K at F-7. Defendant’s stores located within the United
States totaled 381 as of January 31, 2012, and 334 as of January 31, 2011. Id. Defendant’s
operations in Europe and Canada included 33 and 15 stores as of January 31, 2012,
respectively; and 24 and 14 stores as of January 31, 2011. Jd. In addition, Defendant’s
wholesale segment sold and distributed apparel to approximately 1,400 better department
and specialty retailers worldwide during the time period it has used the “Navajo” and
“Navaho” names and marks. Id.

33.  Defendant is a leading lifestyle specialty retail company that operates under
the Urban Qutfitters, Anthropologie, Free People, Terrain and BHLDN brands. UO 2012
10-K at 1. Defendant also operates a wholesale segment under its Free People brand. Id.
Defendant has over 41 years of experience creating and managing retail stores that offer
highly differentiated collections of fashion apparel, accessories, and home goods, which

according to Defendant are marketed and sold in inviting and dynamic store settings. Id.
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According to Defendant, its core strategy is to provide “unified store environments that
establish emotional bonds with the customer.” Zd In addition to its retail stores, Defendant
offers its products and markets its brands directly to consumers through its e-commerce
web sites, as well as through its Urban Outfitters, Anthropologie, and Free People catalogs.
Id

34.  Urban Outfitters had sales of approximately $2.5 billion in fiscal year 2012.
U0 2012 10-K at 1. According to its 10-K, “[w]e have established a reputation with these
young aduits [specifically, persons 18 to 28], who are culturally sophisticated, self-
expressive, and concerned with acceptance by their peer group. The product offering
includes . . . an eclectic mix of apartment wares and gifts.” UO 2012 10-K at 2.

35, Urban Qutfitters also offers a direct-to-consumer catalog that markets select
merchandise, and Defendant operates a web site that accepts orders directly from
customers. Urban Qutfitters purchases merchandise from numerous foreign and domestic
vendors; and during fiscal year 2012, Urban Qutfitters did business with approximately
3,400 vendors. UO 2012 10-K at 7. Accordingly, it would be reasonable for consumers to
conclude, based on Urban Qutfitters’ business model, that Defendant contracts with the
Navajo Nation to sell its goods under the Navajo Nation’s NAVAJO mark—despite the
fact that Urban Qutfitters has not entered into any license or sponsorship relationship
whatsoever with the Navajo Nation for the proper use of any trademark.

36. Urban Qutfitters operates a wholesale division to oversee the wholesale
operations of the Free People brand. UO 2012 10-K at 23. The Free People wholesale

division sells goods worldwide through approximately 1,400 department and specialty
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stores, including Bloomingdale’s, Nordstrom, Lord & Taylor, Belk, and their own Free
People and Urban Qutfitters stores, UO 2012 10-K at 25.

C. Urban Qutfitters’ use of the “Navajo” and “Navaho” names and
" trademarks

37. At least as early as March 16, 2009, Urban Outfitters started using the
“Navajo” and “Navaho” names in its product line, or in connection with the sale of its
goods, online, in its catalogs, and in its physical stores. Defendant’s use has included, and
includes (but is not limited to): clothing, jewelry, footwear, handbags, caps, scarves,
gloves, undergarments, and flasks. Defendant’s items sold under the ‘“Navajo” and
“Navaho” names and marks evoke the Navajo Nation’s tribal patterns, including geometric
prints and designs fashioned to mimic and resemble Navajo Indian-made patterned
clothing, jewelry and accessories. Urban Qutfitters has sold and is selling over 20 products
using the “Navajo” and ‘“Navaho” trademarks in its retail stores, its catalogs, and its online
stores.

38. Free People, a brand of Urban Outfitters, also sells goods using the
“Navajo” name and marks in its stores, catalogs, and online, and uses the search term
“Navajo™ in its online catalog search engine to display products on its website. For
example, see
http://www . freepeople.com/index.cfm?fuseaction=search.results&searchString=navajo.

39. Urban Qutfitters has distributed and sold items through its Free People
wholesale division to other retailers using the “Navajo” name to label or describe its

products,

13

86



Case 1:12-cv-00195-LH-LFG Document 54 Filed 04/04/13 Page 14 of 39

40.  Urban Outfitters has also used the NAVAJO mark in its internal search
engine to divert the customer to its products, thus engaging in initial interest confusion.
Urban Outfitters also used the NAVAJO mark as a trademark in its stores, catalogs and
websites to enhance the salability of its products. While customers may have created online
“collections™ on the freepeople.com website that include the term “Navajo,” the Navajo
Nation is not alleging that Urban Qutfitters violated the law due to its customer actions.
Collections are groupings of products that a customer can tag, and have other customers
view on the freepeople.com website. The Navajo Nation is challenging the use of the
NAVAJO trademark by Urban Qutfitters in its stores, catalogs, websites and internal
website search engine, not the customer collections.

41. Urban OQutfitters began offering retail clothing and accessories as early as
March 2009 with the “Navajo” and “Navaho” as trademarks to label or describe its
products. For example, a “Leather Navaho cuff” was offered on Urban OQutfitters’ website
in January 2010. Sometime in early 2011, and possibly earlier, Urban Qutfitters started a
product line of 20 or more items containing the NAVAJO trademark, which Defendant
sold on its website and in its retail stores. True and correct copies of Defendants’ more
than 20 items comprising the “Navajo Collection” sold at Urban Outfitters, as they are or
have been displayed for online marketing and retailing at Defendant’s website, are attached
hereto collectively as Exhibit A.” Exhibit A is an illustrative, and not exhaustive, list of

Urban Qutfitters infringing activity. Indeed, Exhibit A only includes screen shots from

* These PDF images were copied from Defendant’s website on October 16, 2011.
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online shopping websites, Urban Outfitters sold its goods in physical stores and in
catalogs, and this has also infringed on the Navajo Nation’s marks.

42.  The following is an illustrative, and not exhaustive, list of Defendant’s
products:

¢ Deter Navajo Tee

Navajo Nations Crew Pullover

Title Unknown Techno Navajo Quilt Oversized Crop Tee
Navajo Feather Earrings

Navajo Sock

Navajo Hipster Panty

o Ecote Navajo Wool Tote Bag

43.  Urban Outfitters sold these products despite the Navajo Nation’s NAVAJO
trademarks, which cover clothing, footwear, online retail sales, household products, and
textiles.

44,  Urban Outfitters knowingly and intentionally used the ‘“Navajo” and
“Navaho” names and marks for its retail goods to compete directly with the sale of the
Navajo Nation’s goods, which are sold using the NAVAJO trademarks.

45.  Urban Qutfitters has not, and is not, using the term “Navajo™ descriptively
because “Navajo” means of or pertaining to the Navajo Nation. The dictionary definition
of “Navajo” is primarily “1, a member of the principal tribe of the southern division of the
Athabaskan stock of North American Indians, located in New Mexico and Arizona, and
now constituting the largest tribal group in the U.S.” THE RANDOM HOUSE DICTIONARY OF
THE ENGLISH LANGUAGE 1282 (2d Ed. 1987). While the “Navajo” word may be commonly
used to describe an Indian tribe, it is not a generic term for jewelry, clothing and

accessories. Thus Urban Qutfitters is using the term “Navajo,” as a trademark.
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46. Urban Outfitters is using the term “Navajo™ as a source identifier, i.e. a
trademark. The placement of the word “Navajo” is made prominently in the title of its
items, as an attention getting symbol. It is used, consistent with its stated business model,
to “establish emotional bonds with the customer.” UO 2012 10-K at 1. Urban Outfitters
could have used other descriptive words, such as “geometric” or “southwestern” to
describe its goods. Still, it chose the trademark “Navajo” in order to trade off of the cachet
and romanticism associated with the Navajo People, who form the Navajo Nation. Urban
Qutfitters uses no disclaimer in its stores or on its websites that its goods are not associated
or affiliated with the Navajo Nation. In fact, quite the opposite: Urban Outfitters falsely
advertises its “Navajo” Necklace, for example, as “Vintage” and “Handmade.” Urban
Qutfitters is making an express claim that its goods are made by members of the Navajo
Nation. See e.g. Ex. A. However, as discussed supra., in footnote 1, only enrolled members
of the Navajo Nation may sell its goods under the NAVAJO trademark.

47.  Urban Outfitters used the term “Navajo” with full knowledge of the Navajo
Nation’s federally registered trademarks, at least as early as when it received the Navajo
Nation’s cease and desist letter, dated June 30, 2011. See Ex. B. Urban Outfitters was and
is using Plaintiffs’ trademarks to wrongfully infringe on Plaintiffs NAVAJO mark and
trade upon and dilute the goodwill of the Plaintiffs’ NAVAJO mark so as to give Urban
Outfitters’ products bearing the term “Navajo” a salability which they would not otherwise
have. The word “Navajo™ has cachel and value based on its valuable trademark. Urban

Outfitters use of the trademark, including using it to sell hip flasks and panties, aslo dilutes
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the Navajo Nation’s goodwill in its trademarks. Urban Outfitters also did not use the term
“Navajo” fairly and in good faith.

48.  On information and belief, Defendant will continue to sell its goods under
the “Navajo™ and “Navaho” names and marks in its stores and online, and will continue to
use “Navajo” as a search term on its websites to market and sell its products online.

49,  The Navajo Nation demanded that Urban Outfitters cease and desist using
the “Navajo” trademark in connection with the sale of Urban Outfitters’ retail goods. A
true and correct copy of this letter is attached hereto as Exhibit B,

50. As reporied by the Associated Press on October 24, 2011, Urban Outfitters
removed the word “Navajo” from its product names on its website, and replaced ‘“Navajo”
with the term “Printed” in response to the Navajo Nation’s cease-and-desist letter.

51.  Although Urban Qutfitters purported to have stopped using ‘“Navajo” and
“Navaho” with its products, Defendant actually continued to sell its products in its retail
stores under the “Navajo” and “Navaho” names and marks. Moreover, Defendant also
continued to use the word “Navajo” on its sales receipts.

52. Defendant has sold, and continued to sell, its goods with the “Navajo” name
and mark on its websites, www.freepeople.com, and Anthropologie.com. Free People was
selling jewelry under the “Navajo™ trademark, and has used “Navajo” as a search term to
display its retail goods. Anthropologie has sold items using the Navajo trademark as well.
True and correct copies of illustrative examples of Defendant’s items as they are or have
been displayed for online marketing and retailing at Defendant’s Free People and

Anthropologie websites under the “Navajo” trademark are attached hereto as Exhibit A.
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True and correct copies of Defendant’s webpages showing Free People’s use of the
“Navajo” mark as a search term on its Free People website are attached hereto as Exhibit
C. This Court may also see
http://www.freepeople.com/index.cfm?fuseaction=search.results&searchString=navajo.
The pages of this exhibit are an illustrative, and not exhaustive list, of Urban Outfitters’
infringing activity. Indeed Urban Outfitters also has and is using the “Navajo™ name in its
stores and catalogs, which are not included in the exhibits attached to this Second
Amended Complaint,

53.  Urban Qutfitters has knowingly and intentionally used the “Navajo” and
“Navaho™ names and marks for its retail products in stores and through online shopping to
directly compete with the Navajo Nation’s retail goods.

54.  Urban Outfitters’ “Navajo” mark and the Navajo Nation’s federally
registered NAVAJO trademarks are identical in appearance, sight, sound, meaning, and
overall impression. And Urban Outfitters’ “Navaho” mark is phonetically identical,
confusingly similar in sight and appearance, and identical in meaning and overall
impression to the Navajo Nation’s registered trademarks. The following is an illustrative,
and not exhaustive, chart showing the Navajo Nation’s trademarks that Urban Outfitters

has infringed:
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trademarks, confiises or deceives reasonable consumers, harms the Navajo Nation, and
must accordingly be declared unlawful and enjoined from continuing.

59.  The Lanham Act defines “dilution by blurring” as “association arising from
the similarity between a mark or trade name and a famous mark that impairs the
distinctiveness of the famous mark,” 15 U.S.C. § 1125(c)(2)(B); and “dilution by
tarnishment” as such an association “that harms the reputation of the famous mark.” 15
U.S.C. § 1125(c)(2)(C).

60.  Defendant’s misappropriation of the “Navajo” name and mark to promote
its thematic marketing of its “Navajo Collection” and retailing of its 23 “Navajo” products,
as well as its use of the confusingly similar “Navaho™ name and mark, makes it very likely
that consumers will incorrectly believe that the “Navajo™ name is an indistinct term.

61.  However, the “Navajo” name, or for that matter the confusingly similar
“Navaho” name, is not a general term used for descriptive purposes. Instead, Navajo
Nation’s NAVAJO name and trademarks are unique and inherently distinctive, and the
Navajo Nation uses the NAVAJO trademarks in commerce to distinguish its authentic and
genuine products from other products.

62.  Accordingly, to maintain the NAVAJO name and marks’ uniqueness in
conjunction with distinct products that are authentically and genuinely originating,
associated, or affiliated with the famous Navajo Nation, Defendant’s wrongful conduct
must be enjoined.

63.  The Navajo Nation does not use the NAVAJO name and trademarks in

conjunction with alcohol, or items with alcoholic connotations. Indeed, the Navajo Nation
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has long banned the sale, manufacture, possession, transport, delivery, and consumption of
alcohol within its borders. 17 N.N.C. §§ 410-411 (2008). Defendant’s use of the “Navajo™
name and trademark with products such as its “Navajo Flask,” (see Ex. A), is derogatory
and scandalous. Defendant’s use of the “Navajo” name and mark as such is derogatory and
contrary to the Navajo Nation’s principles, and such use is inconsistent with the Lanham
Act.

64, Defendant’s sale of products of significantly lower quality than the Navajo
Nation’s own authentic and genuine comparable products, for example, Defendant’s
“Navajo Feather Earring,” (see Ex. A), will likely harm the reputation of the NAVAJO
name and mark when affixed and used in commerce, in many of the same channels, and in
direct competition with, the Navajo Nation’s genuine and authentic NAVAJO products.

65. Defendant’s marketing and retailing of such relatively low-quality products
in commerce, no less in the same channels of trade, with the “Navajo” and “Navaho”
marks affixed to them will likely harm the reputation of the NAVAJO name and mark.
Consumers will come to associate the Navajo Nation’s NAVAJO marks, and validly
associated products, with Defendant’s lower-quality products that are in direct competition
with the Navajo Nation’s genuine and authentic NAVAJO products.

66.  Defendant’s misspelling of the “Navajo” name is contrary to established
Navajo Nation law and is scandalous. The Navajo Nation Code provides that “[a]ll use of
the name ‘Navajo’ shall use the spelling ‘j°, not ‘h’.” 1 N.N,C. § 502 (2008). Defendant’s
use of the “Navaho” mark differs from the NAVAJO mark only in that the second-to-last

letter consists of an “h” instead of a *“j,” and is confusingly similar to the Navajo Nation’s
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own NAVAJO marks. Defendant’s use of a “Navaho” mark should be enjoined as
scandalous and derogatory in violation of Navajo Nation law and the Lanham Act.

67.  Further, because Defendant has or is engaged in the sale of products that the
Navajo Nation may attempt to provide in the normal expansion of the Navajo Nation’s
business, Defendant’s use of the “Navaho™ mark is also deceptive under the Lanham Act.

68.  The Navajo Nation will be damaged by Defendant’s continued use of the
“Navaho” mark, as it grants Delfendant a claim to a right to use this “Navaho” mark,
despite the Navajo Nation’s priority of rights over Defendant’s uses of “Navajo,”
prohibition against the use of ‘“Navaho,” and the likelihood of confusion, dilution, and
injury to the Navajo Nation’s goodwill that will be caused by Defendant’s use of the
“Navaho” mark. Thus, in addition to its use of “Navajo,” Defendant’s use of a “Navaho”
mark is also incorrect and improper in light of the requirements of the Lanham Act, as
amended, including, but not limited to, the provisions concerning scandalous or derogatory
material, deception, confusion, and dilution.

69.  Defendant’s use of the “Navajo” name and mark and the “Navaho” mark in
conjunction with its products that are part of its “Navajo Collection,” and elsewhere, is
derogatory and scandalous, has damaged the Navajo Nation, and will continue to damage
the Navajo Nation if not declared wrongful and enjoined.

D. Urban OQutfitters’ acts and omissions falsely suggest Defendant is
displaying and selling Indian products

70. Urban Qutfitters is not a Native American or an American Indian enterprise,
entity, or instrumentality. Nor is Defendant an Indian arts and crafts association or an
Indian artisan, Further, Urban Qutfitters has no affiliation, relationship, or valid connection
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with the Navajo Nation, its political subdivisions, instrumentalities, officers, employees, or
authorized agents, nor any other federally-acknowledged Indian Tribe.

71. Defendant is a non-Indian that has offered for sale and sold products in an
Indian style, motif, or design using the terms “Native American,” “American Indian,”
“Tribal,” and the name of a particular Indian Tribe without qualifying the usage of such
terms, confusing consumers and causing consumers to believe they are being offered or
purchasing authentic Indian-made products when in fact the Defendant’s products are not
authentic Indian-made products.

72.  Defendant has offered, advertised, marketed, displayed for sale and sold its
goods via its catalogs, websites, and retail stores by falsely suggesting that Defendant’s
products are an Indian product, Indian produced, or the product of an American Indian
Tribe, or the product of an Indian arts and crafts organization within the United States.
Many of the products, including clothing, house-wares, and jewelry, feature a traditional
Indian style, motif, or medium, adding to confusion in the marketplace and making it
difficult for Plaintiffs to sell their authentic goods.

73. Urban Outfitters did not qualify its use of “Indian,” “Navajo,” and other
particular names of Indian Tribes in connection with the sale of its retail goods, whether on
websites, in catalogs, and/or in retail stores.

74. On its website, Defendant used or uses search or identifier terms such as
“Native American,” “Indian,” “Navajo,” or the name of a particular Indian Tribe, harming
Plaintiffs, and consumers falsely suggesting its products are authentic Indian-made

products, and creating confusion in the marketplace. True and correct copies of a small
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sample of products from Defendant’s website webpages is attached as Exhibit E. These
exhibits are illustrative, not exhaustive. For instance, they include only webpages or
websites, but Plaintiff alleges Defendant engaged in its unlawful acts in its physical stores
and in catalogs in addition to its online stores. Further violations will be found through
discovery.

75. Examples of Defendant’s retail products that convey the false suggestion
that they are Indian products include, but are not limited to, Defendant’s “Navajo
Bracelet,” “Navajo Glove,” “Vintage Men’s Woolrich Navajo Jacket,” and ‘“Navajo
Feather Earring.” Additional products were and/or are being sold in Defendant’s stores, in
its catalogs, and on its website. True and correct copies of these examples of Defendant’s
products as they are or have been displayed for online marketing and retailing at
Defendant’s website are attached as Exhibits A, C and E.

76. Urban Outfitters’ sale of its retail goods under the “Native American,”
“Indian,” “Tribal,” or the name of a particular Indian Tribe, such as Navajo, falsely
suggests Defendant’s products are Indian products of the Navajo Nation, an Indian Tribe,
an Indian arts and crafts association, or an Indian artisan, when in-fact Defendant’s
products are not Indian products of the Navajo Nation, an American Indian Tribe, an
Indian arts and crafts organization, or an Indian artisan.

77.  Defendant’s products which are the subject of this Second Amended
Complaint are in a traditional Indian style, and are composed of Indian motifs and Indian
designs, but are without identifier terms or labels. A consumer may find these products

using the search terms “Indian,” “Native American,” “Tribal,” or “Navajo,” which also
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falsely suggests they are Indian products. Defendant’s marketing, displaying, and retailing
such products, which include, but are not limited to, Defendant’s “Saddle Blanket Bag”
and “Magical Feather Bag™ with its overall line of suggested Indian products, and without
any qualification, further suggests that Defendant’s products are Indian products. True and
correct copies of Defendant’s products, as they are or have been displayed for online
marketing and retailing at Defendant’s website in such a manner to convey these false
suggestions, are attached hereto collectively as Exhibit E. The exhibits attached to Exhibit
E are illustrative, not exhaustive, and only include webpages. Plaintiff alleges Defendant
engaged in its unlawful acts in its stores and catalogs in addition to its online stores.
Further violations will be found through discovery.

78. At least since March 16, 2009, and possibly earlier as discovery will
confirm, and continuously thereafter to the present date, Defendant has advertised,
marketed, offered, displayed for sale, and sold goods in manners that falsely suggested
they are Indian-made, an Indian product, a product of an Indian Tribe, or the product of an
Indian arts and crafts organization resident within the United States, including Indian
products consisting of jewelry and clothing in a traditional Indian style, printed design, or
medium.

79.  The Indian-style goods Defendant has advertised, displayed, offered for
sale, and sold, including those advertised, sold, displayed, and offered for sale are not
Indian produced, an Indian product made by an Indian, or the product of an Indian arts and
crafts organization in the United States, or any non-member Indian artisan properly

certified by an Indian Tribe.
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80.  Defendant’s goods compete with goods produced by members of the
Navajo Nation, and Defendant’s sale of goods that falsely suggest they are Indian-made
has caused and continues to cause loss of sales to the Navajo Nation and its members.
Defendant’s actions have also driven down the price of authentic Navajo goods and
harmed the goodwill and reputation of producers of authentic Navajo-made and Indian-
made goods.

V. COUNTS

COUNT ONE

DEFENDANT IS LIABLE TO THE NAVAJO NATION FOR TRADEMARK
INFRINGEMENT PURSUANT TO THE LANHAM ACT’S SECTION 32.

81.  The Navajo Nation realleges the previous paragraphs of this Second
Amended Complaint as if fully set forth herein,

82. Urban Outfitters’ use of the identical “Navajo™ and the confusingly similar
“Navaho” name and marks is intended to trade on the good will established by the Navajo
Nation through years of the Navajo Nation’s use of the NAVAJO name and marks.

83.  Defendant’s use of the identical “Navajo” mark and confusingly similar
“Navaho” mark has created actual confusion in the market place, and continues to create a
likelihood of confusion.

84.  Defendant’s intentional use of the identical “Navajo” and confusingly
similar “Navaho” mark in connection with the sale of clothing, jewelry, house-wares,
footwear, and similar such items is likely to cause confusion, mistake, or deception of
others, as to the affiliation, connection, or association of Defendant and Defendant’s
products with the _Navajo Nation.
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85.  Defendant’s conduct also causes, and is likely to continue (o cause,
confusion, mistake, or deception as to the origin, sponsorship, or approval of Defendant’s
goods and commercial activities.

86.  The use of the Navajo Nation’s registered trademarks constitutes trademark
infringement in violation of 15 U.S.C. § 1114,

87. Defendant knew of the Navajo Nation’s trademark rights, and knowingly,
willfully, and deliberately infringed on them, making this an exceptional case within the
meaning of 15 U.8.C. § 1117.

88, The Navajo Nation has been, and will continue to be, damaged by
Defendant’s willfut trademark infringement in the manner, and in the amount, that will be
proved at trial,

89. The Navajo Nation has been, and will continue to be, damaged by
Defendant’s willful trademark infringement in a manner, and in an amount, that cannot be
fully measured or compensated in economic terms,

90. Defendant’s actions damaged, and will continue to damage, the Navajo
Nation’s market, repulation, goodwill, and reputation, and may well discourage current and
potential customers from dealing economically with the Navajo Nation.

91, Such irreparable harm will continue unless Defendant’s acts are restrained

and enjoined during the pendency of this action, and permanently thereafter.
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COUNT TWO

DEFENDANT IS LIABLE TO THE NAVAJO NATION FOR TRADEMARK
DILUTION PURSUANT TO THE LANHAM ACT’S SECTION 43.

92.  The Navajo Nation realleges the previous paragraphs of this Second
Amended Complaint as if fully set forth herein.

93.  The Navajo Nation’s trademark is a famous mark.

94,  Defendant’s use of the “Navajo” and “Navaho” names and marks to
promote, market, and sell its retail items constitutes willful Trademark Dilution by
blurring, and willful Trademark Dilution by tarnishment pursuant to 15 U.S.C. 1125(c).

95.  Urban Outfitters’ intentional and willful dilution and tarnishment of the
Navajo Nation’s registered NAVAJO trademark has caused, and will continue to cause,
damage and irreparable harm to the Navajo Nation, for which there is no adequate remedy
otherwise available at law,

96, Such irreparable harm will continue unless Defendant’s acts are restrained
and enjoined during the pendency of this action, and permanently thereafter.

COUNT THREE
DEFENDANT IS LIABLE TO THE NAVAJO NATION FOR UNFAIR
COMPETITION AND FALSE ADVERTISING PURSUANT TO THE LANHAM
ACT’S SECTION 43.

97.  The Navajo Nation realleges the previous paragraphs of this Second
Amended Complaint as if fully set forth herein.

98.  Urban OQutfitters’ use of the *“Navajo™ and “Navaho” names and marks to
promote, market, and sell its retail items in competition with the Navajo Nation’s
NAVAJO trademarks constitutes Unfair Competition pursuant to 15 U.S.C. § 1125(a),
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both through false advertising and infringement of the Navajo Nation’s unregistered
NAVAJO trademarks.

99.  Moreover, Defendant has used false or misleading descriptions of fact in
interstate commerce in connection with its goods in commercial advertising where the
description or representation misrepresents the nature, qualities and/or origin of the
Defendant’s goods.

100. Urban Outfitters’ unfair competition and false advertising has caused, and
will continue to cause, damage to the Navajo Nation; and further, Defendant’s conduct is
causing irreparable harm to the Navajo Nation for which there is no adequate remedy
otherwise available at law.

101.  Such irreparable harm will continue unless Defendant’s acts are restrained
and enjoined during the pendency of this action, and permanently thereafter.

COUNT FOUR

DEFENDANT IS LIABLE TO THE NAVAJO NATION FOR VIOLATIONS OF
THE INDIAN ARTS AND CRAFTS ACT, 25 U.S.C. § 305 ef seq.

102.  The Navajo Nation realleges the previous paragraphs of this Second
Amended Complaint as if fully set forth herein.

103. The Indian Arts and Crafis Act (“IACA”) prohibits non-Indian businesses
and individuals from misrepresenting that their goods are the product of an Indian tribe, or
American Indian or Native American person(s) through selling any good “in a manner that

falsely suggests it is . . . an Indian product.” 25 U.S.C. § 305¢e(a).
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104. The IACA prohibits non-Indians from engaging in “unqualified use” of the
name of an Indian Tribe in connection with products they market and sell — such as
bracelets, earrings, coats, jackets, and gloves — to suggest such goods are Indian products.

105. Defendant’s “Navajo Collection” includes the “Navajo Bracelet,” “Navajo
Feather Earring,” “Navajo Glove,” and “Vintage Men’s Woolrich Navajo Jacket.” These
products are specifically contemplated by, or very close to those specifically contemplated
by, the [ACA.

106. Defendant has offered, advertised, marketed, displayed for sale, and sold
goods that falsely suggest Defendant’s products are Indian products pursuant to the IACA.
These actions were taken in Defendant’s catalogs, and retail stores. Among the products
Defendant has falsely suggested are authentic Indian and/or Navajo products include
clothing, house-wares, and jewelry reflecting traditional Indian styles, motifs, and/or
mediums.

107. Defendant’s advertisement, display, offering for sale, and sale of Indian
style goods in a manner that falsely suggests Defendant’s goods are Indian products is
illegal, and must be enjoined, because no adequate remedy at law is otherwise available.

108. By marketing and retailing, having marketed and retailed, or having caused
to be marketed and retailed, products under the “Navajo,” “Native American,” and
“Indian” names, and using Indian designs and motifs without qualification, Defendant is

misrepresenting that its products are Indian products within the meaning of the TACA.
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109. Defendant offered and offers for sale goods by falsely suggesting they are
the products of an Indian Tribe, when in fact Defendant’s products are not the products of
any Indian Tribe.

110. The Navajo Nation has been injured and damaged as a result of Defendant’s
actions alleged herein,

111. Defendant’s false suggestions has caused, and will continue to cause,
damage to the Navajo Nation for which there is no adequate remedy otherwise available at
law.

112,  The Navajo Nation is a competitor of Defendant, which sells similar
products, and the Navajo Nation has suffered competitive injuries as a result of
Defendant’s actions alleged herein, as well as other damages including: (1) Members of the
Navajo Nation have lost sales as the direct and indirect result of Defendant’s offer, display,
and sale of similar Indian-style products to those offered, displayed, and sold by these
American Indian People through similar media and markets; (2) Defendant’s imitation
products have driven down prices of authentic Indian products, forcing the Navajo Nation
and American Indian People to offer and garner revenues for authentic products at lower
prices; (3) the Navajo Nation and American Indian People have suffered a loss of goodwill
and reputation because of Defendant’s counterfeit products; and (4) Defendant has made a
gross profit on all of the products alleged herein by its unlawful and unprivileged conduct.

113. The Navajo Nation advertises, markets, and sells authentic Indian-made

products similar to those products advertised, offered, displayed, and sold by Defendant,
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by which Defendant has falsely suggested to be Indian-made products; including, but not
limited to, crafts, jewelry, clothing, and accessories in a traditional Indian style or medium.

114.  The Navajo Nation, through its commercial subdivisions, advertises, offers,
markets, and sells authentic Indian-made products through various media, including, but
not limited to, newspaper advertisements, radio, signs, catalogs, brochures, internet, mailed
solicitations, miscellaneous ads and displays, and in-store retail displays.

115. The injuries suffered by the Navajo Nation include, but are not limited to,
advertising injuries arising out of Defendant’s misappropriation of the Navajo Nation’s
advertising ideas and styles of doing business.

116. The injuries suffered by the Navajo Nation include, but are not limited to,
disparagement of its products and advertising injuries arising out of Defendant’s
disparagement of the Navajo Nation’s products.

117.  The injuries suffered by the Navajo Nation include, but are not limited to,
advertising injuries arising out of Defendant’s infringement of title by falsely suggesting
and misrepresenting that its products are Indian made, when they were not.

118. The injuries suffered by the Navajo Nation include but, are not limited to,
advertising injuries arising out of Defendant’s use of another's advertising ideas.

119. The injuries suffered by Navajo Nation include, but are not limited to,
advertising injuries and web-site injuries arising out of Defendant’s infringing upon the
Navajo Nation’s identity, culture, and cache associated with being a producer of authentic

Indian products.
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120. Liability for compensatory damages pursuant to the IACA is strict liability
and not dependent upon intentional conduct.

121. The IACA provides for damages that are the greater of treble damages or
$1,000 for each day on which the offer or display for sale for each type of good falsely
suggests or suggested to be Indian-produced, an Indian product, or the product of an
Indian, an Indian Tribe, or an Indian arts and crafts organization continues at the time of
filing.

122. The Navajo Nation is entitled to compensation via monetary damages and
injunctive relief being imposed on Defendant for the acts stated herein.

COUNT FIVE

DEFENDANT IS LIABLE TO THE NAVAJO NATION FOR VIOLATIONS OF
THE NEW MEXICO UNFAIR PRACTICES ACT, N.M. STAT. ANN. § 57-12-3.

123. The Navajo Nation realleges the previous paragraphs of this Second
Amended Complaint as if fully set forth herein.

124. Defendant knowingly made false, misleading, and deceptive representations
that its goods were, and are “Indian” in connection with their sale.

125. Defendant knowingly made these false and misleading representations in
connection with the sales of its goods, Defendant knew that its goods were not made by, in
connection, or in any way associated with the Navajo Nation, another Indian Tribe, nor any
other Indian organization or person.

126.  Defendant’s sale of its goods under the “Navajo™ and “Navaho” names and
trademarks, as well as its sale of other goods falsely represented as authentic Indian goods,
was made in the regular course of Defendant’s businesses.
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127. Defendant’s representations tend to, or do, deceive and mislead consumers.
128. The Navajo Nation requests both monetary and injunctive relief pursuant to
its causes of action.
COUNT SIX

DEFENDANT IS LIABLE TO THE NAVAJO NATION FOR VIOLATIONS OF
THE N.M. TRADEMARK ACT, N.M. STAT. ANN. § 57-3B-15

129. The Navajo Nation realleges the previous paragraphs of this Second
Amended Complaint as if fully set forth herein.

130. The Navajo Nation owns the NAVAJO trademarks, which are widely
recognized and famous in New Mexico,

131. Defendant’s acts and omissions alleged herein caused and continue to cause
dilution and/or tarnishment of the distinctive quality of the Navajo Nation’s NAVAIJO
marks.

132, Defendant willfully intended to trade on the Navajo Nation’s reputation
and/or to cause dilution to the NAVAJO marks.

133. The Navajo Nation is entitled to an injunction and, given the willful intent
on the part of the Defendant, all remedies set forth in the New Mexico Trademark Act.

PRAYER FOR RELIEF

WHEREFORE, the Navajo Nation prays for judgment and relief as follows:

1. That Defendant’s conduct be declared improper and unlawful pursuant to
common law, the Indian Arts and Crafts Act, and the Lanham Act;

2. That Defendant’s, its subsidiaries, subdivisions, affiliates, officers,
employees, agents, and all other persons associated, or in concert with Defendant be
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permanently enjoined from using the “Navajo” name and mark in advertising, marketing,
retailing, promoting, and associating the “Navajo” name and marks with Defendant in any
manner validly performed by the Nation, its political subdivisions, instrumentalities,
officers, employees, People, and authorized agents;

3. That Defendant’s be permanently enjoined from passing off, diluting,
blurring, falsely designating, and falsely associating its corporation, subsidiaries,
subdivisions, affiliates, officers, employees, agents, and products with the NAVAJO name
and marks, or otherwise from performing any other act likely to create the appearance or
belief that Defendant its subsidiaries, subdivisions, affiliates, officers, employees, agents,
and all other persons associated with Defendant are in any way supported, in any manner
tacit or active, licensed, assigned, sponsored, endorsed, or otherwise associated with the
Navajo Nation, its political subdivisions, instrumentalities, officers, employees, People, or
authorized agents;

4, That Defendant’s be ordered to pay the Navajo Nation all profits made as a
result of Defendant’s wrongful conduct;

5. That Defendant’s be ordered to pay the Navajo Nation three times all profits
generated by the marketing and retailing of Defendant’s “Navajo’ products;

6. That Defendant’s be ordered to pay the Navajo Nation all profits made as a
result of Defendants” wrongful conduct pursuant to the trademark dilution section of the

New Mexico Trademark Act;
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7. That Defendant’s be ordered to pay the Navajo Nation three times all profits
generated as a result of Defendant’s wrongful conduct and the Navajo Nation’s attorneys’
fees pursuant to the trademark dilution section of the New Mexico Trademark Act;

8. That Defendant’s be ordered to pay the Navajo Nation the greater amount of
either $1,000.00 per item for every day for each type of product that is, or has, offered, or
displayed for sale, or three times all profits generated by the marketing and retailing of
Defendant’s Navajo, Indian, and Native American products pursuant to the Indian Arts and
Crafts Act;

9. That Defendant’s be ordered to pay the Navajo Nation for all of its
reasonable costs and attorneys’ fees;

10.  That the Navajo Nation be awarded exemplary damages for Defendant’s
willful and intentional conduct, and Punitive damages based on Defendant’s willful actions
pursuant to 25 U.S.C. § 305(e);

11.  All other remedies available pursuant to the Indian Arts and Crafts Act, the
Lanham Act, and the New Mexico Unfair Practices Act, and New Mexico Trademark Act
including treble damages, disgorgement of profits, costs, and attorneys’ fees;

12. That Defendant’s be ordered to file a written report with this Court, made
under oath within 30 days of this Court’s judgment, which sets forth in detail the manner
that Defendant’s has fully complied with the permanent injunction pursuant to 15 U.S.C. §
1116; and

13, All additional and further relief this Court believes just and proper.
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JURY DEMAND

The Navajo Nation requests its causes of action be tried by jury.
RESPECTFULLY SUBMITTED this 4th day of April, 2013.

NAVAJO NATION DEPARTMENT OF JUSTICE
HARRISON TSOSIE, ATTORNEY GENERAL

/af B. L. Lewis

Brian L. Lewis, Attorney

BIA Club Building

Post Office Box 2010

Window Rock, Navajo Nation (Arizona) 86515
Telephone: 928/871-6933 / Fax: 928/871-6200
blewis@nndoj.org

KELLER ROHRBACK L.L.P.

/s/ Karin B. Swope

Mark A. Griffin

Karin B. Swope

1201 Third Avenue, Suite 3200

Seattle, Washington 98101

Telephone: 206/428-0561 / Fax: 206/623-3384
mgriffini@kellerrohrback.com
kswope@kellerrohrback.com

Attorneys for the Navajo Nation
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 4th day of April, 2013, I filed the foregoing
electronically through the CM/ECF system, which caused the following counsel to be
served by electronic means:

H. Jonathan Redway
Jredway(@dicksonwright.com

Nicole M. Meyer
nmeyer@dicksonwright.com

Melissa A. Alcantara
malcantarai@dicksonwright.com

Alfred Green, Jr.
algreen@btblaw.com

Joseph A. Fink
jfink@dicksonwright.com

The following parties have not yet appeared or registered with ECF and will be
served via U.S, Mail:
Michae] Silbert

Deputy General Counsel for Urban Oufitters, Inc.

/s/ B. 1. Lewis

Brian L. Lewis

Office of the Attorney General
The Navajo Nation

/s/ Karin B. Swope
Karin B. Swope
Keller Rohrback L.L.P.

Attorneys for the Navajo Nation

39



Case 1:12-cv-00195-LH-LFG Document 54-1 Filed 04/04/13 Page 1 of 37 113

Exhibit A






































































































Navajo Blossom Pin - Anthropologie.com Page 2 of 2
Case 1:12-¢cv-00195-LH-LFG Document 54-1 Filed 04/04/13 Page 35 of 37 147

QUALITY. etaes

1 ot 1 peapls lound 1hle raview helpiul,
‘Was {1 raviaw halphul 1o you? Yes No
[Reporl Ineppropriate Revigw)

Share thie reviow: E

http://www.anthropologie.com/anthro/catalog/productdetail.jsp?id=20733879&catld=ACC... 11/9/2011






Navajo Blossom Pin - Anthropologie.com Page 2 of 2
Case 1:12-cv-00195-LH-LFG Document 54-1 Filed 04/04/13 Page 37 of 37 149

CUALITY: weams

1 oi 1 people found ihla review helpdul,
‘Wae Lhls revlew helplul o you? Yes Mo
{Raport Inapproprate Fewlow)

Shate i review: [ ke

http://www.anthropologie.com/anthro/catalog/productdetail jsp?id=20733879&navAction...  11/9/2011



Case 1:12-cv-00195-LH-LFG Document 54-2 Filed 04/04/13 Page 1 of 33 150

Exhibit B



Case 1:12-cv-00195-LH-LFG Document 54-2 Filed 04/04/13. Page 20f33 . | 151

HARRISON TSOSIB® . ' . DANABOBROFF
Atiorpay Consro! Depuyy Attorney Generol

SENT V1A CERTIFIED MATL - RETURN RECEIPT REQUESTED .
Fane 30, 2011

. Mr. Glen T, Sertk
Chief Exetutive Offigey
Urbun Qutfitlers Incorporated
5000 South Broad Sireel
Philadsiphia, Peruisylvania 19312-1495

RE:  Cease and Desist Marketing Products Using “Navajo”
Dear Mr. Senk:

Pleasc immediately ccase and desist using the “Navijo™ name on, aml i relation 1o your .
products. The Navajo Nation ("Nation™} is‘aware that your corporation is masketing and scl]m.g elothing
-and accessories using the Navajo narme and teademark,! The Nition cannot accept its unique end well-
Imowi name being displayed on and in vefation to your preducts, which have absolulsly no connection to
the Nation, its entitleg, its people, and fueir products. Your company’s use of the Navajo name damages
the Nation™s govemment and commereial entities.

The Navejo name and tradsmark are fumous. The Nalin's name is lhe symbol of a sovereign |
entity in all of its governmenial-and commercial forms, The Natlon and its people have used the Navejo
{formative nate and Nuvejo trademarks in eommerce for over 150 years wilh a wide variety of goods and
services, The Nation's use of the Navajo name and trademarks hag ¢reated w notable legacy and distinct
assoeiatlon between the Nation, its critics, its people, and their products,

The Navajo name ond trademarks heve an unmistskable contemporary prtsence.in the mrkct
Farfhermore, the Navajo name and trademark havo mdespmad seeondary mesnlag In the marketplace,
The Nation and its enlitics have mads substantis] investments in adverlising and pramoting Nayajo goods
and services under the Navajo name and trademarks. The Nallon has extensively used, advertised, -
_promoted, offered, rendered mid sold its goods and services 1o consumers through vartous channels of
trade in commerco including national onling end print medla The Novejo nume and trademirks are,
prominetitly featurd on the Nation's website, www.navajo.org, and tlmughoul majer mediu,
Purlhermore, the Nyvgjo name end (rademarks, sod the produsts and services associated with thergwith, .
have received a significant amount of unsolicied press coverage, and have been the subject of nemerous
telévision broadeasts and articles in major publications,, As a result of the Nation's historical legacy,
contummposary efforts, and concomitant results, the Nuvajo name and trademarks have bcooma asgets of
_-a.ubstanha'l value and symbols of the Nation’s and its entities’ goadwill.

' "r-h-w,l

b Sce the following address for exomplas uf YOALF oorpomnon 5 use of the Navejo nawe and mark o market any your
producis:

Tuem/Fwrww.nrbancutitters, pmnmrbnn.'s_arcwwnrch )ap?hcqrchl’hfaue-mjo&hst\.hchlur&nndcxb‘.m-n&.smtﬁgﬁ&s

uﬂUldnrh.&.camgonew&satngxmm2-=&cn!cgon-ir&cmgmw@-&slmwlw& priceLow=~&priccHi gh-a‘}cskum re=& bran
C=famax Poct=EminPice

Post Office Box 2010 » Window Rock, Navajo Nation (A7) 86515 » 928-871-6343 » Fax Ng, 928-871-6177
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Mr. Glen T. Senk

RE: Ceave and Dexist Marketing Produets Using “Navajo”
June 30, 2011

Pagnl

The Nation end its entilies own (he famous and distinctivo Mavajo nane and trademarks, which
associate products and scrvices solely with the Nation, ils instrumentelities, and its agents. The Nation
and jts entities have numerous frders] Tegistrations for the Navnjo trademarks, and applications for those
federa) registrations were filed 23 ¢arly as 1996, Furthermor, the Nation’s eniies (2.g., Wavajo Malion
Grming Enterprise, Dine' Development Curporation, Navejo Arts & Crafte Entenprise) own numehous
federul repistrations incorporating the Navajo componeni.  Thess regisiered nerks are ovonclusive
evidonce of Nation’s oxclusive right to use the Navajo name aad trademerks m cormection with the
specified goods and services. Demanstrative vegiswations melude:

Registration Mark Use
2061748 NAVAID Sportawear; namely, slacks, shorts, slirls and jeans.
2237848 NAVAIO Clnthing; memely, tops, vests, shirtz, spor shovts, pole
. shirts, goll shirls, * jackets, * T-shirts wad swent shirts,
2573987 NAVAID Towels, wosh cloths, bath tinens, fubric buth mats, bed
; shects, pitlow cases and hed limens,
2976666 NAYAIO T'aotwear; numely, shoes and boots; beachwear, blouses,

overalls, rain wear, sweaters, jackets, costs, ki wear, caps,
visors, berets and hats.

3602907 NAVAIO Online retai) store services; namcly, on-line ordering
services in the field of clethinp-—specifically, men's and
women's spartswcoat, namely, jeans, tups, shitts, spor
shorts, polo shirts, 2ol{ shurts, T-shirts aud sweatshirts.,

378921 FIREROCK  Clothing; namely, shirts, sweatshirts and jackets; hcadwear,

NAVAIO
CASINO

Tali
960633 WAYAIC "Tobacco pouches manufactured by the Navajo Nation or its

individus! members and sold within the Navajo Nation through
Navajo Nation tefei] outlets,

3548345 NAVAIOD Paintings and drawings.
3548344 NAVAJO Yand-spim yam for textile use,
3787518 NAVAJO Weckties and leather belis of plain leather, and of leather

omamented with silver, and of leather ormamented with
stlver and turqueise or other trimmings, for parsonal wear.

3787517 NAVAJO Hand-woven blankets, namely woolen blankets, bed
blankets, children's blankets, blanket throws,

Your corpotation’s use of the Navajo name and tradernarks falsely suggests o sonnection with the
Nation as an institaen. The Nation is a federally-scknowledged Indian ribe, which ig an institation oa
defined i Section 2(a) of the Trademark Act. The term *Navajo™ points uniquely and tmmistakably to
the Navajo Nation. The fame or reputstion of the Nation is such that when a comporation uses “Navajo”
with its goods ar servioes, a connestion with the Nation is falsely prosumed.
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Mr. Glea T, Senk

RE: Censo und Diesist Marketing Products Using “Navajo™
June 30, 2011

Page 3

Although your corporation’s uso of the Navajo name and rademink falsely suggests 2 connection
with the Navajo Nation, your corporaiion is not conmected with the Nation's goods or servicss. Your
corpotation’s use of “Navajo” is identical in appearance, meaning, and commcrcial smpression to the
NEfion's name 2nd trademarks, Thus, this falscly suggests a eommection with the Nation in violation of
the Trademark Act.

Your corporation’s use of Nevajo will cause confusion in the market and socicty conterning the
source or origin of your corporation’s products. Consumers will incomrectly beheve that the MNation has
livensed, approved, or authorized your corporation’s use of the Navajo vame end trademarks for its
products - when the Natlon has not - or that your corporation’s usc of Navajo is an cxtension ef the
Nation's family of {rademarks - which it is not. This is hound 1o cause confusion, mistake, or deception
with respeet to the source or origin of your goods, This undermines the charaoler and uniqueness of the
Nation's long-stsnding distinctive Navajo name and trademacks, which—becausc of its false cennection
with the Naon—dilutes and tamishes the name and trademarks,  Accordingly, please immudiately cease
and desist using the Navajo nume and tradernark with your products.

As 3 Nation with » distinguished legacy and inmistekable contemporary presence, the Natfon is
committed fo retgining this disunctian end preventing i+ .nd con(usion in socigty and the market.
The Nation must maintain dstinctiveness and £... « v+ ssociation with ita povermment, its
Jnstifutions, fts entities, s people, and their products w vommerce, When an entity atfempts to fafsely
associate its produets with the Nation and its preducls, the Nation dogs not regard this as benign ot trivial,
"1 he Nation remains fiemly comnutied to the cancellation of all matks that attempt to falsely associate
with the institution, 1t5 entities, ils people or its producls. Accordingly, immedialely cease and desist using
Navajo with your products,

Respectfully yours,

NAVAJO NATION DEPARTMENT OF JTUSTICE

'3

ar{son Tsosie, Attorficy (Jenaral
Office of the Attorney General

HT/242

—
(€] |
s

ek ik Py - e Ten )

R ST A

v el A2

Tl £ anls

I A o vE ot =P L e e

e

A

L

L I LR LR

o R i i S 1




Case 1:12-cv-00195-L H-LFG Document 54-2 Filed 04/04/13 Page 5 of 33 1 5 4

Exhibit C
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Exhibit D

































Trademark Electronic Search System (TESS) Page 2 of 2
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Assignment

Reccﬂ‘ ded ASSIGNMENT RECORDED

ggg{:’:;y of Stella Saunders

Prior

Registrations 2061748;2237848;2573986;2573987,2976666;3151212;AND OTHERS
Type of Mark  SERVICE MARK

Register FRINCIFAL
Live/Dead
Indicator LIVE

ress uowa] Now st JomucrvesJenes Fomon oe JSEARCH 06 ]~ Tor ] HELP

|.HOME | SITE INDEX| SEARCH | EBUSINESS | HELP | PRIVACY POLICY
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POSTMORTEM
RIGHTS OF PUBLICITY



NY Civ Rights L § 50 (2014)

§ 50. Right of privacy. A person, firm or corporation that uses for advertising purposes, or for
the purposes of trade, the name, portrait or picture of any living person without having first
obtained the written consent of such person, or if a minor of his or her parent or guardian, is
guilty of a misdemeanor.

NY Civ Rights L § 51 (2014)

§ 51. Action for injunction and for damages. Any person whose name, portrait, picture or voice
is used within this state for advertising purposes or for the purposes of trade without the
written consent first obtained as above provided may maintain an equitable action in the
supreme court of this state against the person, firm or corporation so using his name, portrait,
picture or voice, to prevent and restrain the use thereof; and may also sue and recover
damages for any injuries sustained by reason of such use and if the defendant shall have
knowingly used such person's name, portrait, picture or voice in such manner as is forbidden or
declared to be unlawful by section fifty of this article, the jury, in its discretion, may award
exemplary damages. But nothing contained in this article shall be so construed as to prevent
any person, firm or corporation from selling or otherwise transferring any material containing
such name, portrait, picture or voice in whatever medium to any user of such name, portrait,
picture or voice, or to any third party for sale or transfer directly or indirectly to such a user, for
use in a manner lawful under this article; nothing contained in this article shall be so
construed as to prevent any person, firm or corporation, practicing the profession of
photography, from exhibiting in or about his or its establishment specimens of the work of
such establishment, unless the same is continued by such person, firm or corporation after
written notice objecting thereto has been given by the person portrayed; and nothing
contained in this article shall be so construed as to prevent any person, firm or corporation from
using the name, portrait, picture or voice of any manufacturer or dealer in connection with the
goods, wares and merchandise manufactured, produced or dealt in by him which he has sold
or disposed of with such name, portrait, picture or voice used in connection therewith; or from
using the name, portrait, picture or voice of any author, composer or artist in connection with
his literary, musical or artistic productions which he has sold or disposed of with such name,
portrait, picture or voice used in connection therewith. Nothing contained in this section shall
be construed to prohibit the copyright owner of a sound recording from disposing of, dealing in,
licensing or selling that sound recording to any party, if the right to dispose of, deal in, license or
sell such sound recording has been conferred by contract or other written document by such
living person or the holder of such right. Nothing contained in the foregoing sentence shall be
deemed to abrogate or otherwise limit any rights or remedies otherwise conferred by federal
law or state law.
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California Code, Civil Code - CTV § 3344

{a) Any person who knowingly uses anothet's name, voice, signature, photograph, or likeness, in
any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling,
or soliciting purchases of,products, merchandise, goods or services, without such person's prior
consent, or, in the case of a minor, the prior consent of his parent or legal guardian, shall be
liable for any damages sustained by the person or persons injured as a result thereof. In
addition, in any action brought under this section, the person who violated the section shall be
liable to the injured party or parties in an amount equal to the greater of

sevenhundred fifty dollars ($750) or the actual damages suffered by him or her as a result of the
unauthorized use, and any profits from the unauthorized use that are attributable to the use and
are not taken into account in computing the actual damages. In establishing such profits, the
injured party or parties are required to present proof only of the gross revenue attributable to
such use, and the person who violated this section is required to prove his or her deductible
expenses. Punitive damages may also be awarded to the injured party or parties. The
prevailing party in any action under this section shall also be entitled to attorney's fees and costs.
(b) As used in this section, “photograph” means any photograph or photographic reproduction,
still or moving, or any videotape or live television transmission, of any person, such that the
person is readily identifiable.

(1) A person shall be deemed to be readily identifiable from a photograph when one who views
the photograph with the naked eye can reasonably determine that the person depicted in the
photograph is the same person who is complaining of its unauthorized use.

(2) If the photograph includes more than one person so identifiable, then the person or persons
complaining of the use shall be represented as individuals rather than solely as members of a
definable group represented in the photograph. A definable group includes, but is not limited to,
the following examples: a crowd at any sporting event, a ctowd in any street or public building,
the audience at any theatrical or stage production, a glee club, or a baseball team.

(3) A person or persons shall be considered to be represented as members of a definable group if
they are represented in the photograph solely as a result of being present at the time the
photograph was taken and have not been singled out as individuals in any manner.

(c) Where a photograph or likeness of an employee of the person using the photograph or
likeness appearing in the advertisement or other publication prepared by or in behalf of the user
is only incidental, and not essential, to the purpose of the publication in which it appears, there
shall arise a rebuttable presumption affecting the burden of producing evidence that the failure to
obtain the consent of the employee was not a knowing use of the employee's photograph or
likeness.

(d} For purposes of this section, a use of a name, voice, signature, photograph, or likeness in
connection with any news, public affairs, or sports broadcast or account, or any political
campaign, shall not constitute a use for which consent is required under subdivision (a).

(e) The use of a name, voice, signature, photograph, or likeness in a commercial medium shall
not constitute a use for which consent is required under subdivision (a) solely because the
material containing such use is commercially sponsored or contains paid advertising. Rather it
shall be a question of fact whether or not the use of the person's name, voice,

signature, photograph, or likeness was so directly connected with the commercial sponsorship or
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with the paid advertising as to constitute a use for which consent is required under subdivision
{a).

(f) Nothing in this section shall apply to the owners or employees of any medium used for
advertising, including, but not limited to, newspapers, magazines, radio and television networks
and stations, cable television systems, billboards, and transit ads, by whom any advertisement or
solicitation in violation of this section is published or disseminated, unless it is established that
such owners or employees had knowledge of the unauthorized use of the person's name, voice,
signature, photograph, or likeness as prohibited by this section,

(g) The remedies provided for in this section are cumulative and shall be in addition to any
others provided for by law,

California Code, Civil Code - CIV § 3344.1

(2)(1) Any person who uses a deceased personality's name, voice, signature, photograph, or
likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising
or selling, or soliciting purchases of, products, merchandise, goods, or services, without prior
consent from the person or persons specified in subdivision (c¢), shall be liable for any damages
sustained by the person or persons injured as a result thereof. In addition, in any action brought
under this section, the person who violated the section shall be liable to the injured party or
parties in an amount equal to the greater of seven hundred fifty dollars ($750) or the actual
damages suffered by the injured party or parties, as a result of the unauthorized use, and any
profits from the unauthorized use that are attributable to the use and are not taken into account in
computing the actual damages. In establishing these profits, the injured party or parties shall be
required to present proof only of the gross revenue attributable to the use, and the person who
violated the section is required to prove his or her deductible expenses. Punitive damages may
also be awarded to the injured party or parties. The prevailing party or parties in any action
under this section shall also be entitled to attorney's fees and costs.

(2) For purposes of this subdivision, a play, book, magazine, newspaper, musical composition,
audiovisual work, radio or television program, single and original work of art, work of political
or newsworthy value, or an advertisement or commercial announcement for any of these works,
shall not be considered a product, article of merchandise, good, or service if it is fictional or
nonfictional entertainment, or a dramatic, literary, or musical work.

(3) If a work that is protected under paragraph (2) includes within it a use in connection with a
product, article of merchandise, good, or service, this use shall not be exempt under this
subdivision, notwithstanding the unprotected use's inclusion in a work otherwise exempt under
this subdivision, if the claimant proves that this use is so directly connected with a product,
article of merchandise, good, or service as to constitute an act of advertising, selling, or soliciting
purchases of that product, article of merchandise, good, or service by the deceased personality
without prior consent from the person or persons specified in subdivision ().

(b) The rights recognized under this section are property rights, freely transferable or

descendible, in whole or in part, by contract or by means of any trust or any other testamentary
instrument, executed before or after January 1, 1985, The rights recognized under this section
shall be deemed to have existed at the time of death of any deceased personality who died prior



to January 1, 1985, and, except as provided in subdivision (o), shall vest in the persons entitled to
these property rights under the testamentary instrument of the deceased personality effective as
of the date of his or her death. In the absence of an express transfer in a testamentary instrument
of the deceased personality's rights in his or her name, voice, signature, photograph, or likeness,
a provision in the testamentary instrument that provides for the disposition of the residue of the
deceased personality's assets shall be effective to transfer the rights recognized under this section
in accordance with the terms of that provision. The rights established by this section shall also
be freely transferable or descendible by contract, trust, or any other testamentary instrument by
any subsequent owner of the deceased personality’s rights as recognized by this section.

Nothing in this section shall be construed to render invalid or unenforceable any contract entered
into by a deceased personality during his or her lifetime by which the deceased personality
assigned the rights, in whole or in part, to use his or her name, voice, signature, photograph, or
likeness, regardless of whether the contract was entered into before or after January 1, 1985.

(c) The consent required by this section shall be exercisable by the person or persons to whom
the right of consent, or portion thereof, has been transferred in accordance with subdivision (b),
or if no transfer has occurred, then by the person or persons to whom the right of consent, or
portion thereof, has passed in accordance with subdivision (d).

{(d) Subject to subdivisions (b) and (c), after the death of any person, the rights under this section
shall belong to the following person or persons and may be exercised, on behalf of and for the
benefit of all of those persons, by those persons who, in the aggregate, are entitled to more than a
one-half interest in the rights:

(1) The entire interest in those rights belongs to the surviving spouse of the deceased personality
unless there are any surviving children or grandchildren of the deceased personahty, in which
case one-half of the entire interest in those rights belongs to the surviving spouse.

(2) The entire interest in those rights belongs to the surviving children of the deceased
personality and to the surviving children of any dead child of the deceased personality unless the
deceased personality has a surviving spouse, in which case the ownership of a one-half interest in
rights is divided among the surviving children and grandchildren.

(3) If there is no surviving spouse, and no surviving children or grandchildren, then the entire
interest in those rights belongs to the surviving parent or parents of the deceased personality.

{4) The rights of the deceased personality's children and grandchildren are in all cases divided
among them and exercisable in the manner provided in Section 240 of the Probate

Code according to the number of the deceased personality's children represented. The share of
the children of a dead child of a deceased personality can be exercised only by the action of a
majority of them.

(e) If any deceased personality does not transfer his or her rights under this section by contract,
or by means of a trust or testamentary instrument, and there are no surviving persons as
described in subdivision {(d), then the rights set forth in subdivision (a) shall terminate.

(D(1) A successor in interest to the rights of a deceased personality under this section or a
licensee thereof shall not recover damages for a use prohibited by this section that occurs before
the successor in interest or licensee registers a claim of the rights under paragraph (2).

(2) Any person claiming to be a successor in interest to the rights of a deceased personality
under this section or a licensee thereof may register that claim with the Secretary of State on a
form prescribed by the Secretary of State and upon payment of a fee as set forth in subdivision
(d) of Section 12195 of the Government Code . The form shall be verified and shall include the
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name and date of death of the deceased personality, the name and address of the claimant, the
basis of the claim, and the rights claimed.

(3) Upon receipt and afier filing of any document under this section, the Secretary of State shall
post the document along with the entire registry of persons claiming to be a successor in interest
to the rights of a deceased personality or a registered licensee under this section upon the
Secretary of State's Internet Web site. The Secretary of State may microfilm or reproduce by
other techniques any of the filings or documents and destroy the original filing or document.
The microfilm or other reproduction of any document under this section shall be admissible in
any court of law. The microfilm or other reproduction of any document may be destroyed by
the Secretary of State 70 years after the death of the personality named therein.

(4) Claims registered under this subdivision shall be public records.

(g) An action shall not be brought under this section by reason of any use of a deceased
personality's name, voice, signature, photograph, or likeness occurring after the expiration of 70
years after the death of the deceased personality.

(h) As used in this section, “deceased personality” means any natural person whose name, voice,
signature, photograph, or likeness has commercial value at the time of his or her death, or
because of his or her death, whether or not during the lifetime of that natural person the person
used his or her name, voice, signature, photograph, or likeness on or in products, merchandise, or
goods, or for purposes of advertising or selling, or solicitation of purchase of, products,
merchandise, goods, or services. A “deceased personality” shall inclnde, without limitation, any
such natural person who has died within 70 years prior to January 1, 1985.

(i) As used in this section, “photograph™ means any photograph or photographic reprodnction,
still or moving, or any videotape or live television transmission, of any person, such that the
deceased personality is readily identifiable. A deceased personality shall be deemed to be
readily identifiable from a photograph if one who views the photograph with the naked eye can
reasonably determine who the person depicted in the photograph is.

(i) For purposes of this section, the use of a name, voice, signature, photograph, or likeness in
connection with any news, public affairs, or sports broadcast or account, or any political
campaign, shall not constitute a use for which consent is required under subdivision (a).

(k) The use of a name, voice, signature, photograph, or likeness in a commercjal medium shall
not constitute a use for which consent is required under subdivision (a) solely because the
material containing the use is commercially sponsored or contains paid advertising. Rather, it
shall be a question of fact whether or not the use of the deceased personality's name, voice,
signature, photograph, or likeness was so directly connected with the commercial sponsorship or
with the paid advertising as to constitute a use for which consent is required under subdivision

(a).

(/) Nothing in this section shall apply to the owners or employees of any medium used for
advertising, including, but not limited to, newspapers, magazines, radio and television networks
and stations, cable television systems, billboards, and transit advertisements, by whom any
advertisement or solicitation in violation of this section is published or disseminated, unless it is
established that the owners or employees had knowledge of the unauthorized use of the deceased
personality's name, voice, signature, photograph, or likeness as prohibited by this section.

(m) The remedies provided for in this section are cumulative and shall be in addition to any
others provided for by law.
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(n) This section shall apply to the adjudication of liability and the imposition of any damages or
other remedies in cases in which the liability, damages, and other remedies arise from acts
occurring directly in this state. For purposes of this section, acts giving rise to liability shall be
limited to the use, on or in products, merchandise, goods, or services, or the advertising or
selling, or soliciting purchases of, products, merchandise, goods, or services prohibited by this
section,

(0) Notwithstanding any provision of this section to the contrary, if an action was taken prior to
May 1, 2007, to exercise rights recognized under this section relating to a deceased personality
who died prior to January 1, 1985, by a person described in subdivision (d), other than a person
who was disinherited by the deceased personality in a testamentary instrument, and the exercise
of those rights was not challenged successfully in a court action by a person described in
subdivision (b}, that exercise shall not be affected by subdivision (b). In that case, the rights that
would otherwise vest in one or more persons described in subdivision (b} shall vest solely in the
person or persons described in subdivision (d), other than a person disinherited by the deceased
personality in a testamentary instrument, for all future purposes.

(p) The rights recognized by this section are expressly made retroactive, including to those
deceased personalities who died before January 1, 1985.
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(CITACION JUDICIAL) (5010 PARA LS6 BE LA CORTE)
NOTICE TO DEFENDANT: JOE'S JEANS INC., a Delaware
(AVISO AL DEMANDADOQ). corporation, and DOES 1-10,
inclusive,
GONFORMED C
F ORIGINAL F’ILEDO Py
Los Angeies Superior Coun
iAY
YOU ARE BEING SUED BY PLAINTIFF: L Ay 04 2010
(LO ESTA DEMANDANDO EL DEMANDANTE): ' Jopn & Clarke, caecutve Offiuer/Clerk
BRANDO ENTERPRISES, L.F., a Delaware limited
partnership : . By Juaniter Denhain, Bepuiy

NOTICE! You have baen sued. The courl may declde against you without your belng heerd unless you respoend within 30 days. Read the Infarmation
below,

You have 30 CALENDAR DAYS after {his summons and lagal papers ere servad on you to file a wiltten response al this courl and have a copy
sarved on the plainkiff, A letter or phone call will not protest you. Your willan response must be in proper legal form If you want lhe courl to hear your
casa, Thare may be a courl form that you can use for vour response. Yol can find thess court forms and mare Information al the California Courts
Ontine Self-Help Center (www.cour!!nfo‘ca.gcvfse!fheé?, your county lew library, or the caurlhouse nearest you, If you cannat pay the fling foe, ask
the courl clerk for a fee walver form. If you do not file your response pn time, you may lose the ¢ase by default, and your wages, money, and property
mey bo taken without furlher warning from the court,

There are other lagal requirements. You may wani i call an altomey, right away. If vou do nof know an attorney, you may want to call an allomoey
referral sarvice. Il you cannot efford an attorney, you may be eligible for free Jegal services from a nonprofil legal aeivices program. You can locata
these nonprofit greups at the Callfornia Legal Servines YWeb site (www.lawhelpesiiforala.org), the California Courts Online Seif-Metp Center
{www,courtinfo.ca.gow/selfhelp). or by contacting your focal courl or county bar association. NQTE: Tha court has a statutory Yen for walved fees and
casts on any setliement or arbitratlon award of $10,000 o more In a civil case, The court’s lien must be pald before the cour will dismiss the cese.
,'AV&SO.' Lo hen demandadoe, 5F no responde daniro de 30 dias, fa corle puede dackilr on su conlra sip escuchar su version, Lea fa informacién a
conlinuacion

Tiane 30 DIAS DE CALENDARIQ despuss os que le enlreguen ests citaciin y papsles legolas para prosentar una respuesta por escrilo en esta
corte y hacer que se ohiregue une copla al demandanle, Una carte o una flamade telefdnica no lo profegen. Su respuests por escrito liens que estar
en formats legal correcto 5! desen que procesen su caso en la corte, £5 posibie quo haya un formularlo que usfed pueda usar para su respussta.
Pueda encontrar ¢slos formularios de la corle y mas informacién en el Ceniro de Ayuda de las Corles do Callfornia fwww.sucorte.ca.gov), en la
biblioleca de isyes de su condado ¢ en la corte tue le quede mas cerga. Sino pueds pagar la cuola de presentacion, pide af secrelario de a corte
que le dé un formidario de exenelén de pago de cuofas. 8/ no presanta su respuesia e llempo, pueda perdar of casa por lncumplimiente ¥ (s carte la
podré quifar su sualdly, dinero y blenes sin més edverlencla,

Hay otros requisitos ?afes‘ Es recomendable que Hame a un ghogado inmedlatamante. Sf no conoce e un shogado, puede Hamer a un serviciu de
remision a &begades. 8f no puads pagar & un abogado, es pasible que cumpla coh los requisiios pare oblener senvidlos legales gralultos de un
programa de servitios legales sin fines de lucro, Puede enconirar astos ’grupos sin finas de lucro en ef sitfo web de Ceflfornia Legal Services,
fwww lawhelpcallfornia.org), en of Centro de Ayude de las Corles du Calffornia, (www.Sucorte.ce.qov) o peniéndose en contacta con la core o ef
coleyin de abogadas focales, AVISQ: For fay, Ia corte tiane derecho o reclamar 125 cuotas y las costos exenlos por imponer un gravemen sobre
cualquler recuperacion de $10,000 & mas de velor recibida medianfs un ecuerdo o LnB concesion de arbitraja en un caso de derecho civll, Tiene que
pagsr ef gravamen de |s corle antes de qus la corle puesda desechar ef caso. P

e name and address of the tourl is: CASE NUMBER: ™ WA

(El nombre y direccion de la corie es): {hgmero det Ce;le]- U ?uﬂt .

LOS ANGELES COUNTY SUPERIOR COURT
West District

1725 Main St.

Santa Monica, CA 90401

The nama, address, and lelephone pumbser of plaintiff's attorney, or plaintiff wilhout an attornay, is:

(&l nombre, la direcuién y el ntmero de teléfono del sbogado def demandante, o del demandante que no Hlene abogado, 8s):

Jeffrey 1. Adbhram ‘ISBN 162735) (310} 478-4100
Wolf, Rifkin, f@tro, Schulman & R@kin, LLE

11400 W. Olympz lvd,, Suite 900
Los Bngeles, (@y 90064 §

DATE: (&7 Clerk, by , Deputy
{Feacha)} Y e {Secretario) i __{Adjunte)
{For proof of e vof this summons, use Proof of Se@a of Summans (form POS-010)
(Para prueba nfraga de esfa citalién use ef formuy Proof of Sarvice of Summons, (EOS-070))

NOTICE TO THE PERBON SERVED: You aere served

[SEAL] 1. [ ] as an individual defendant.
2. [] as the person sued under the fictiious name ot {specify):

3. {__] on behalf of (specify); o

under: [ ] CCP 416.10 (corporation) {_] cCP 416.60 (minor)
[__] CCP 418.20 (defunct corporation) [__] CCP 416.70 {conservatee)
(] ccP 418,40 (association or partnership) [ | CCP 416.90 (authorized person)
[ other (specify): ’
4. [} by personal delivery on {date): Poge 1 of 4
Form Adopled for Mandalory Use SUMMONS sl Coda of Civil Procedure §8 412,20, 465

Judiciel Councll of Califomia
SUBEA00. [Rev, July 1, 2008] Snih j]mgg
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JEFFREY I. ABRAMS (State BarNo. 162735)  ~yNFORMED COPY

CHARLES J. HARDER (State Bar No. 184593) OF ORIGINAL FHEE,
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, L

11400 West Olympic Boulevard, Ninth Floor MY D4 20

Los Angeles, California 90064-1582 N Clauke, kaoulive Offieer/Clerk
Telephone: (310) 478-4100 ohn a :
Facsimile; (310) 479-1422 3y Jeansfes Dedbarn, DUty
Attorneys for Plaintiff

Brando Enterprises, L.P.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES — WEST DISTRICT

BRANDO ENTERPRISES, L.P., a Case No. QC107840 g
Delaware limited partnership; <
o ' COMPLAINT FOR DAMAGES
Plaintiff, INJUNCTIVE RELIEF FOR;
=
v 1. VIOLATION OF CALIFORNGA
JOE’S JEANS INC., aDelaware CIVIL CODE § 3344.1; and

corporation, and DOES 1-20, mclusive,
Defendants.

Plaintiff Brando Enterprises, L.P. hereby alleges as follows:
SUMMARY OF THE ACTION

1. Plaintiff Brando Enterprises, L.P, (“Brando Enterprises” or “Plaintiff””) owns all
of the intellectual property rights, including all publicity rights, of and associated with the
legendary late actor Marlon Brando, whose name and identity have tremendous commercial
value. Among other things, Plaintiff recently has entered into licensing agreements with such
leading companies as MasterCard, Dolce & Gabbana and Triumph Motorcycle, as well as a
multi-year, multi-million dollar licensing agreement in connection with a hotel and resort on the
French Polynesian atoll of Tetiaroa called “The Brando.”

.1-

COMPLAINT




e N < e = T B R

[ B o T T T v o L s T o L e T o I N TP T
o0 ~1 N ol W M) = D O o -] Oh h B W R e S

205

2. Defendant Joe’s Jeans Inc. has used the name and mark “The Brando™ in
markeling and promotional materials for Defendant’s line of high-end apparel products, namely
a line of leather jackets called “The Brando.” (Copies of representative samples of these
marketing and promotional materials are attached hereto as Exhibit “A.”).

3. Defendant Joe’s Jeans Inc., a publicly traded company that describes itself as one
of the most-recognized premium denim brands in the world, and which each year licenses its
own intellectual property to third parties for millions of dollars, used the Marlon Brando name,
identity and persona for commercial purposes without seeking or obtaining the approval of
Brando Enterprises, and without paying any compensation to Brando Enterprises for the use of
such rights, let alone compensation commensurate with the substantial commercial value of
such rights. Brando Enterprises therefore seeks monetary damages, statutory damages, punitive
damages and a preliminary and permanent injunction to stop all future uses of the Marlon
Brando publicity rights.

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION
The Parties

4, Plaintiff Brando Enterprises is a Delaware limited partnership organized and
existing under the laws of the State of Delaware, with its principal place of business located in
the County of Los Angeles, State of California.

5. Plaintiff is informed and believes and based thereon alieges that defendant Joe’s
Jeans Inc. (*Joe’s Jeans” or “Defendant™) is, and at all times relevant hereto was, a corporation
organized and existing under the laws of the State of Delaware, and doing business in the
County of Los Angeles, State of California.

6, Plaintiff is informed and believes and based thereon alleges that the fictitiously-
named Defendants sued herein as Does 1 through 20, and each of them, are in some manner
responsible or legally liable for the actions, events, transactions and circumstances alleged
herein. The true names and capacities of such fictitiously-named Defendants, whether
individual, corporate, associate or otherwise, are presently unknown to Plaintiff, and Plaintiff

will seek leave of Court to amend this Complaint to assert the true names and capacities of such
2. -

COMPLAINT




= e ™ e R TS

Lo I o e o s T o o o o T e S e o T o U U S AL G
[ . T 7 . P s R & T =2V SR =" CEE S S o A O SN U G BN W S S Y

206

fictitiously-named Defendants when the same have been ascertained. For convenience, each
reference to a named Defendant herein shall also refer to Does 1 through 20. All defendants,
including both the named defendants and those referred to herein as Does 1 through 20, are
sometimes collectively referred to herein as “Defendants.”

7. Plaintiff is informed and believes and based thereon allege that Defendants, and
each of them, were and are the agents, employees, partners, joint-venturers, co-conspirators,
owners, principals and employers of the remaining Defendants, and each of them are, and at all
times herein mentioned were, acting within the course and scope of that agency, partnership,
employment, conspiracy, ownership or joint venture. Plaintiff further is informed and believes
and based thereon alleges that the acts and conduct herein alleged of each of the Defendants
were known to, authorized by and/or ratified by the other Defendants, and each of them,

Marlon Brando Intellectual Property Righis
8. On July 1, 2004, Marlon Brando died in Los Angeles, California.
9. Upon his death, all of Mr. Brando’s intellectual property rights, including his rights

of publicity (collectively, the “Brando IP Assets™), were first transferred to Mr, Brando’s estate
and then to a trust, and were subsequently transferred to plaintiff Brando Enterprises, which
owns and controls the Brando IP Assets.

10.  The name, identity and persona of Marlon Brando are instantly recognized by the
public and have substantial commercial value.

11.  Plaintiff exercises careful consideration before permitting the commercial use of
the Marlon Brando publicity rights to ensure that they are associated with high quality products,
entertainment, services and/or companies, and to ensure that the value of the name, mark and
publicity rights are not diminished, either by association with products, entertainment, services
and/or companies that Plaintiff does not desire to support, and/or by over-saturation of the
name, mark and publicity rights. Plaintiff will not voluntarily allow the name, mark or publicity
rights of Marlon Brando to be used for commercial purposes untess Plaintiff carefully selects
the product or service, and unless the compensation paid for such use is both commensurate

with the value of the exploitation of the name, mark and publicity rights, and sufficient to
-3
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compensate Plaintiff for any potential diminution in value resulting from the commercial use of
the name, mark and publicity rights,

12.  The name, image, identity and persona of Marlon Brando are highly valuable.
Marlon Brando is regarded as one of the greatest actors of all time by film critics, motion
picture trade associations, major media organizations, and the public. Marlon Brando won
numerous acting awards throughout his long and successful acting career including, among
many others, two Academy Awards for Best Actor in a Leading Role in 1955 for his portrayal
of “Terry Malloy” in On the Waterfront, and in 1973 for his portrayal of “Don Vito Corleone”
in The Godfather. The following is a list of films starring Marlon Brando during his 50 year

career:
The Score (200 3 The Countess From Hong Kong (1967)
Free Money (1998) The Appaloosa (1966)
The Brave (1997) The Cﬁase (1966)
The Island of . Dr Moreau ( 1996) Morituri (1 965()
Don Juan DeMarco (1994) Bedtime Story (1964)
Christopher Columbus: The Ugly American (1963)
The Discovery £1992 Mutiny on the Bounty (1962)
i’he Freshman (1990 : One-Isyed Jacks (1961
White Seasor (1989) The Fugmve Kind (1960)
The ormula (1980) The Young Lions (1958)
Apocalypse Now (1979) Sayonara (1957)
T%perman (1978) The Teahouse of the August Moon
Missouri Breaks gl 976) (1956)
Last Tango in Paris (1972) Guys and Dolls (1955)
The Goci%zther (1972 De.szz ée }1954
The Nigntcomers (1971) On the Waterfront (1954)
Burn! (1969 The Wild One (1953
The Night of the Following Day (1968) Jultus Caesar (1953
Good Grief It's Cand (l 688 Viva Zapata! (1952)
Reflections in a Golde Gv 1967) A Streetcar Nomed Desire (1951)
oman Times Seven (19 7 The Men (1950)

13, Among many other honors and awards, Marlon Brando received a Star on the
“Hollywood Walk of Fame” located at 1777 Vine Street. Mr, Brando also was awarded the
Golden Globe awards for World Film Favorite, Male, for 1955, 1972 and 1973, respectively.

14.  The AmericanFilm Institute (“AFI") periodically surveys 1,800 leaders throughout
the film industry to determine their collective opinion regarding the greatest acting legends of'all

time, and also the greatest motion pictures of all time. According o its latest surveys, Marlon
L
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Brando ranks fourth (4th) on the AFI list of the All-Time Greatest Male Acting Legends.
Moreover, four of the films in which Mr. Brando starred rank within AFI’s Top 100 of all-time
greatest motion pictures: The Godfather (#2), On the Waterfront (#19), Apocalypse Now (#30)
and 4 Streetear Named Desire (No. 47). Quotes from three (3) of Mr. Brando’s films are ranked
within AFI’s Top 100 Movie Quotes of all time, including:

Film Rank (uote
The Godfather 2 “I'm going to make him an offer he can't refuse.”
On The Waterfront 3 “You don't understand! I coulda had class. I coulda

been a contender. 1 could've been somebody,
instead of a bum, which is what I am.”

Streetcar Named Desire 45 “Stella!l Hey, Stella!”

15.  Onlune 14, 1999, Time magazine listed Marlon Brando as one of the “Time 100
Persons of the Century.”

16,  Marlon Brando and the successors of the Brando IP Assets, including Brando
Enterprises, have, on limited occasions, agtreed to license certain of Mr. Brando’s publicity
rights for cornmercial purposes after careful evaluation of the product ot service that would be
advertised, and only when the monetary compensation and other benefits were sufficient for the
rights being exploited, and only when the use fit within an overall publicity strategy for the
commercialization of Marlon Brando’s name, image, identity, persona and legacy.

17.  Among other commercial uses, Plaintiff recently has entered into licensing
agreements with such companies as MasterCard, Dolce & Gabbana and Triumph Motorcycles,
and has licensed certain of the Brando IP Assets for use in eonjunction with a hotel and resort
on the French Polynesian atoll of Tetiaroa called “The Brando,” which will result in millions of
dollars being paid to Plaintiff once the hotel and resort, which are currently under construction,
open for business in 2012.

Defendants’ Wrongful Conduct

18, Plaintiff is informed andlbelie\-/es and on that basis alleges that defendant Joe’s

Jeans is a company publicly traded on NASDAQ which designs, sources and distributes high-
5-
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end branded apparel products sold through over 1,200 retail outlets in the United States and
throughout the world.

19. Plaintiff is informed and believes and on that basis alleges that Defendants
intentionally and prominently used the name, identity and persona of Marlon Brando, and the
mark “THE BRANDO,” in advertisements, marketing and promotional materials (collectively,
“Advertisements”) for high-end leather jackets (the “Infringing Product™) offered for sale by
Defendants. The Advertisements consistently and repeatedly use the name and mark “The
Brando.” One of the Advertisemenis, an e-newsletter, expressly referred to “The Wild One,”

one of Mr. Brando’s most famous motion pictures, and featured a shoe called the “Stella,” the

- leading female character in “Streetcar Named Desire” and the subject of Mr. Brando’s famous

quote — “Stella. Hey, Stellal” —recognized by AFI as one of the most famous movie quotes of all
time. Defendants used the Brando name, identity and persona for the purpose of attracting
attention to the Infringing Product, and enhancing the advertising and marketing thereof, as it is
irrefutable that Defendants’ use of the name and mark “Brando” was intended to refer to actor
Marlon Brando, and not to any other person or thing.

20. At no time did Plaintiff ever give permission to Defendants to use the name and
mark “Brando” or “The Brando,” or the identity or persona of Marlon Brando, in the
Advertisements, or in association with the Infringing Product, nor has Plaintiff ever received any
compensatioﬁ for such unauthorized commercial use of the Brando publicity rights.

21, Plaintiff is informed and believes and based thereon alleges that Defendants
intentionally, negligently and/or knowingly used the Marlon Brando name, identity and persona
in the Advertisements for the purpose of advertising and promoting the Infringing Product.

22. Plaintiff has developed and cultivated the name, identity and persona of Marfon
Brando to create celebrity and universal recognition and Defendants have, without any right, title
or authorization, misappropriated Plaintiff’s valuable rights and the resulting success and
popularity of Marlon Brando by unlawfully using his name, identity and persona for the

aforesaid commercial purposes.

-6-
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FIRST CAUSE OF ACTION .
(Misappropriation of Right of Publicity — California Civil Code §3344.1
Against All Defendants, including Does ] through 20)

23. Plaintiff repeats, re-alleges, adopts and incorporates each and every allegation
contained in Paragraphs 1 through 22, inclusive, as though fully set forth herein.

24, The conduct of Defendants, as alleged hercinabove, constitutes a violation of
Section 3344.1 of the California Civil Code due to the knowing and unauthorized use of Marlon
Brando’s name, identity and persona for commercial purposes, which have substantial
commercial value.

25. As a direct and proximate result of the aforesaid wrongful acts of Defendants,
Plaintiff has been damaged in an amount that is not yet fully ascertainable, but which exceeds the
jurisdictional minimum of this Court. When Plaintiff has ascertained the full amount of its
damages, it will seek leave of Court to amend this Complaint accordingly.

26. As a direct and' proximate result of the aforesaid wrongful acts of Defendants,
Plaintiff has incurred, and will continue to incur, substantial attorneys’ fees and costs. Plaintiff
is entitled to an award of its attorneys’ fees and costs incurred in connection with this action
pursuant to Section 3344.1(a)(1) of the California Civil Code.

27. By reason of the aforesaid wrongful acts of Defendants, in addition to the relief
sought hereinabove, Plaintiff is entitled to an accounting of all of Defendants® revenues and
profits associated with the unauthorized use of Marlon Brando’s name, identity and persona, and
o an award of all such sums. By reason of Defendants’ wrongful acts as alleged hereinabove,
Defendants are involuntary trustees holding all such sums in their possession under a
constructive {rust for the benefit of Plaihtiff with a duty to transfer the same to Plaintiff
forthwith.

28. Plaintiff is informed and believes, and based thereon alleges, that Defendants, in
doing the things herein alleged, acted willfully, maliciously and oppressively, and with full
knowledge of the adverse effect of their actions on Plaintiff and with willful and deliberate

disregard for the consequences to Plaintiff. By reason thereof, Plaintiff is entitled to recover

-7-
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punitive and exemplary damages from Defendants in an amount to be determined at the time of
trial.

29. Plaintiff also secks a preliminary and permanent injunction to prohibit Defendants
from any further commercial use of Plaintiff’s publicity rights, including Mr. Brando’s name,
photograph, likeness, image, voice, sound-atike voice, signature, identity and persona.

SECOND CAUSE OF ACTION
(For Unjust Enrichment Against
All Defendants, including Does 1 through 20)

30. Plaintiffs repeat, re-allege, adopt and incorporate each and every allegation
contained in Paragraphs 1 through 22, inclusi\?e, as though fully set forth herein.

3_1. As a result of the wrongful acts of Defendants, and each of them, as hereinabove
alleged, Defendants, and each of them, have been unjustly enriched and benefited. Such unjust
enrichment and benefits include, but are not limited to: (1) the value of the use of Marlon
Brando’s name, identity and persona for the comimercial purposes made thereof by Defendants;
and (2) the amount of Defendants’ revenues and profits attributable to the use of Marlon
Brando’s name, identity and persona as alleged herein.

32. Defendants, and each of them, are under an obligation to pay Plaintiff, forthwith,
the entire amount by which they have been unjustly enriched, and Plaintiff is entitled to the
imposition of a constructive trust, such that Defendants, and each of them, are involuntary
trustees holding all such sums in their possession for the benefit of Plaintiff with a duty to
transfer the same fo Plaintiff forthwith.

WHEREFORE, Plaintiff prays for judgment against Defendants, jointly and severally,
as follows:

AS TO THE FIRST CAUSE O¥ ACTION:

1. General and special damages in accordance with proof at trial, together with
interest thereon at the legal rate;
2. An award of the revenues and profits received by Defendants as a result of the

unauthorized use of Marlon Brando’s name, identity and persona and/or other publicity rights;

-g-
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3, Exemplary and punitive damages in an amount according to proof at the time of
trial;

4. An award of Plaintiff’s attorneys’ fees;

5. Preliminary and permanent injunction prohibiting Defendants and their affiliated

companies from any further use of the Marlon Brando publicity rights (including without
limitation name, image, identity, persona, voice, or signature) without Plaintiff*s express writien
permission in advance.

AS TO THE SECOND CAUSE OF ACTION:

6. General and special damages in an amount according to proof at trial, together with

interest thereon at the legal rate;

7. Imposition of a constructive trust on all monies and sums received by Defendants
as a result of their misappropriation of the Marlon Brando publicity rights (including without
limitation name, image, identity, persona, voice, or signature), with interest thereon at the legal
rate;

8. Preliminary and permanent injunction prohibiting Defendarits and their affiliated
companies from any further use of the Marlon Brando publicity rights (including without
limitation name, image, identity, persona, voice, or signature) without Plaintiff’s express written
permission in advance.

ASTO ALL CAUSES OF ACTION:

9, For all costs of suil incurred herein; and
10. For such other and further relief as the Court may deem to be just and proper.
Dated: May 4, 2010 WOLF, RIFKIN, SHAPIRO,

SCHULMAN & RABKIN, LLP

EF I. ABRAMS
Attorn r Plaintiff
BRANDQ ENTERPRISES, L.P.

Ai1-
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Plaintiff Brando Enterprises, L.P. hereby demands a trial by jury.

Dated: May 4, 2010

DEMAND FOR JURY TRIAL

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

‘ﬂ}/ABRAMS
Aftorpeys for Plafq

BRANDO ENTERPRISES, L.P.

-12-
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Other Non-PI/PDAWD Torl {35)

Employmsent
Wrongful Termination {36)
Cther Employmant (15)

Breach of ContracUVarranty {06)
Breach of Rental/Lease
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SUM.ONS - sum-1o0

(CITACION JUDICIAL) (5010 PARA LS6 BE LA CORTE)
NOTICE TO DEFENDANT: JOE'S JEANS INC., a Delaware
(AVISO AL DEMANDADOQ). corporation, and DOES 1-10,
inclusive,
GONFORMED C
F ORIGINAL F’ILEDO Py
Los Angeies Superior Coun
iAY
YOU ARE BEING SUED BY PLAINTIFF: L Ay 04 2010
(LO ESTA DEMANDANDO EL DEMANDANTE): ' Jopn & Clarke, caecutve Offiuer/Clerk
BRANDO ENTERPRISES, L.F., a Delaware limited
partnership : . By Juaniter Denhain, Bepuiy

NOTICE! You have baen sued. The courl may declde against you without your belng heerd unless you respoend within 30 days. Read the Infarmation
below,

You have 30 CALENDAR DAYS after {his summons and lagal papers ere servad on you to file a wiltten response al this courl and have a copy
sarved on the plainkiff, A letter or phone call will not protest you. Your willan response must be in proper legal form If you want lhe courl to hear your
casa, Thare may be a courl form that you can use for vour response. Yol can find thess court forms and mare Information al the California Courts
Ontine Self-Help Center (www.cour!!nfo‘ca.gcvfse!fheé?, your county lew library, or the caurlhouse nearest you, If you cannat pay the fling foe, ask
the courl clerk for a fee walver form. If you do not file your response pn time, you may lose the ¢ase by default, and your wages, money, and property
mey bo taken without furlher warning from the court,

There are other lagal requirements. You may wani i call an altomey, right away. If vou do nof know an attorney, you may want to call an allomoey
referral sarvice. Il you cannot efford an attorney, you may be eligible for free Jegal services from a nonprofil legal aeivices program. You can locata
these nonprofit greups at the Callfornia Legal Servines YWeb site (www.lawhelpesiiforala.org), the California Courts Online Seif-Metp Center
{www,courtinfo.ca.gow/selfhelp). or by contacting your focal courl or county bar association. NQTE: Tha court has a statutory Yen for walved fees and
casts on any setliement or arbitratlon award of $10,000 o more In a civil case, The court’s lien must be pald before the cour will dismiss the cese.
,'AV&SO.' Lo hen demandadoe, 5F no responde daniro de 30 dias, fa corle puede dackilr on su conlra sip escuchar su version, Lea fa informacién a
conlinuacion

Tiane 30 DIAS DE CALENDARIQ despuss os que le enlreguen ests citaciin y papsles legolas para prosentar una respuesta por escrilo en esta
corte y hacer que se ohiregue une copla al demandanle, Una carte o una flamade telefdnica no lo profegen. Su respuests por escrito liens que estar
en formats legal correcto 5! desen que procesen su caso en la corte, £5 posibie quo haya un formularlo que usfed pueda usar para su respussta.
Pueda encontrar ¢slos formularios de la corle y mas informacién en el Ceniro de Ayuda de las Corles do Callfornia fwww.sucorte.ca.gov), en la
biblioleca de isyes de su condado ¢ en la corte tue le quede mas cerga. Sino pueds pagar la cuola de presentacion, pide af secrelario de a corte
que le dé un formidario de exenelén de pago de cuofas. 8/ no presanta su respuesia e llempo, pueda perdar of casa por lncumplimiente ¥ (s carte la
podré quifar su sualdly, dinero y blenes sin més edverlencla,

Hay otros requisitos ?afes‘ Es recomendable que Hame a un ghogado inmedlatamante. Sf no conoce e un shogado, puede Hamer a un serviciu de
remision a &begades. 8f no puads pagar & un abogado, es pasible que cumpla coh los requisiios pare oblener senvidlos legales gralultos de un
programa de servitios legales sin fines de lucro, Puede enconirar astos ’grupos sin finas de lucro en ef sitfo web de Ceflfornia Legal Services,
fwww lawhelpcallfornia.org), en of Centro de Ayude de las Corles du Calffornia, (www.Sucorte.ce.qov) o peniéndose en contacta con la core o ef
coleyin de abogadas focales, AVISQ: For fay, Ia corte tiane derecho o reclamar 125 cuotas y las costos exenlos por imponer un gravemen sobre
cualquler recuperacion de $10,000 & mas de velor recibida medianfs un ecuerdo o LnB concesion de arbitraja en un caso de derecho civll, Tiene que
pagsr ef gravamen de |s corle antes de qus la corle puesda desechar ef caso. P

e name and address of the tourl is: CASE NUMBER: ™ WA

(El nombre y direccion de la corie es): {hgmero det Ce;le]- U ?uﬂt .

LOS ANGELES COUNTY SUPERIOR COURT
West District

1725 Main St.

Santa Monica, CA 90401

The nama, address, and lelephone pumbser of plaintiff's attorney, or plaintiff wilhout an attornay, is:

(&l nombre, la direcuién y el ntmero de teléfono del sbogado def demandante, o del demandante que no Hlene abogado, 8s):

Jeffrey 1. Adbhram ‘ISBN 162735) (310} 478-4100
Wolf, Rifkin, f@tro, Schulman & R@kin, LLE

11400 W. Olympz lvd,, Suite 900
Los Bngeles, (@y 90064 §

DATE: (&7 Clerk, by , Deputy
{Feacha)} Y e {Secretario) i __{Adjunte)
{For proof of e vof this summons, use Proof of Se@a of Summans (form POS-010)
(Para prueba nfraga de esfa citalién use ef formuy Proof of Sarvice of Summons, (EOS-070))

NOTICE TO THE PERBON SERVED: You aere served

[SEAL] 1. [ ] as an individual defendant.
2. [] as the person sued under the fictiious name ot {specify):

3. {__] on behalf of (specify); o

under: [ ] CCP 416.10 (corporation) {_] cCP 416.60 (minor)
[__] CCP 418.20 (defunct corporation) [__] CCP 416.70 {conservatee)
(] ccP 418,40 (association or partnership) [ | CCP 416.90 (authorized person)
[ other (specify): ’
4. [} by personal delivery on {date): Poge 1 of 4
Form Adopled for Mandalory Use SUMMONS sl Coda of Civil Procedure §8 412,20, 465

Judiciel Councll of Califomia
SUBEA00. [Rev, July 1, 2008] Snih j]mgg
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JEFFREY I. ABRAMS (State BarNo. 162735)  ~yNFORMED COPY

CHARLES J. HARDER (State Bar No. 184593) OF ORIGINAL FHEE,
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, L

11400 West Olympic Boulevard, Ninth Floor MY D4 20

Los Angeles, California 90064-1582 N Clauke, kaoulive Offieer/Clerk
Telephone: (310) 478-4100 ohn a :
Facsimile; (310) 479-1422 3y Jeansfes Dedbarn, DUty
Attorneys for Plaintiff

Brando Enterprises, L.P.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES — WEST DISTRICT

BRANDO ENTERPRISES, L.P., a Case No. QC107840 g
Delaware limited partnership; <
o ' COMPLAINT FOR DAMAGES
Plaintiff, INJUNCTIVE RELIEF FOR;
=
v 1. VIOLATION OF CALIFORNGA
JOE’S JEANS INC., aDelaware CIVIL CODE § 3344.1; and

corporation, and DOES 1-20, mclusive,
Defendants.

Plaintiff Brando Enterprises, L.P. hereby alleges as follows:
SUMMARY OF THE ACTION

1. Plaintiff Brando Enterprises, L.P, (“Brando Enterprises” or “Plaintiff””) owns all
of the intellectual property rights, including all publicity rights, of and associated with the
legendary late actor Marlon Brando, whose name and identity have tremendous commercial
value. Among other things, Plaintiff recently has entered into licensing agreements with such
leading companies as MasterCard, Dolce & Gabbana and Triumph Motorcycle, as well as a
multi-year, multi-million dollar licensing agreement in connection with a hotel and resort on the
French Polynesian atoll of Tetiaroa called “The Brando.”

.1-
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2. Defendant Joe’s Jeans Inc. has used the name and mark “The Brando™ in
markeling and promotional materials for Defendant’s line of high-end apparel products, namely
a line of leather jackets called “The Brando.” (Copies of representative samples of these
marketing and promotional materials are attached hereto as Exhibit “A.”).

3. Defendant Joe’s Jeans Inc., a publicly traded company that describes itself as one
of the most-recognized premium denim brands in the world, and which each year licenses its
own intellectual property to third parties for millions of dollars, used the Marlon Brando name,
identity and persona for commercial purposes without seeking or obtaining the approval of
Brando Enterprises, and without paying any compensation to Brando Enterprises for the use of
such rights, let alone compensation commensurate with the substantial commercial value of
such rights. Brando Enterprises therefore seeks monetary damages, statutory damages, punitive
damages and a preliminary and permanent injunction to stop all future uses of the Marlon
Brando publicity rights.

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION
The Parties

4, Plaintiff Brando Enterprises is a Delaware limited partnership organized and
existing under the laws of the State of Delaware, with its principal place of business located in
the County of Los Angeles, State of California.

5. Plaintiff is informed and believes and based thereon alieges that defendant Joe’s
Jeans Inc. (*Joe’s Jeans” or “Defendant™) is, and at all times relevant hereto was, a corporation
organized and existing under the laws of the State of Delaware, and doing business in the
County of Los Angeles, State of California.

6, Plaintiff is informed and believes and based thereon alleges that the fictitiously-
named Defendants sued herein as Does 1 through 20, and each of them, are in some manner
responsible or legally liable for the actions, events, transactions and circumstances alleged
herein. The true names and capacities of such fictitiously-named Defendants, whether
individual, corporate, associate or otherwise, are presently unknown to Plaintiff, and Plaintiff

will seek leave of Court to amend this Complaint to assert the true names and capacities of such
2. -
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fictitiously-named Defendants when the same have been ascertained. For convenience, each
reference to a named Defendant herein shall also refer to Does 1 through 20. All defendants,
including both the named defendants and those referred to herein as Does 1 through 20, are
sometimes collectively referred to herein as “Defendants.”

7. Plaintiff is informed and believes and based thereon allege that Defendants, and
each of them, were and are the agents, employees, partners, joint-venturers, co-conspirators,
owners, principals and employers of the remaining Defendants, and each of them are, and at all
times herein mentioned were, acting within the course and scope of that agency, partnership,
employment, conspiracy, ownership or joint venture. Plaintiff further is informed and believes
and based thereon alleges that the acts and conduct herein alleged of each of the Defendants
were known to, authorized by and/or ratified by the other Defendants, and each of them,

Marlon Brando Intellectual Property Righis
8. On July 1, 2004, Marlon Brando died in Los Angeles, California.
9. Upon his death, all of Mr. Brando’s intellectual property rights, including his rights

of publicity (collectively, the “Brando IP Assets™), were first transferred to Mr, Brando’s estate
and then 1o a trust, and were subsequently transferred to plaintiff Brando Enterprises, which
owns and controls the Brando IP Assets.

10.  The name, identity and persona of Marlon Brando are instantly recognized by the
public and have substantial commercial value.

11.  Plaintiff exercises careful consideration before permitting the commercial use of
the Marlon Brando publicity rights to ensure that they are associated with high quality products,
entertainment, services and/or companies, and to ensure that the value of the name, mark and
publicity rights are not diminished, either by association with products, entertainment, services
and/or companies that Plaintiff does not desire to support, and/or by over-saturation of the
name, mark and publicity rights. Plaintiff will not voluntarily allow the name, mark or publicity
rights of Marlon Brando to be used for commercial purposes untess Plaintiff carefully selects
the product or service, and unless the compensation paid for such use is both commensurate

with the value of the exploitation of the name, mark and publicity rights, and sufficient to
-3~
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compensate Plaintiff for any potential diminution in value resulting from the commercial use of
the name, mark and publicity rights,

12.  The name, image, identity and persona of Marlon Brando are highly valuable.
Marlon Brando is regarded as one of the greatest actors of all time by film critics, motion
picture trade associations, major media organizations, and the public. Marlon Brando won
numerous acting awards throughout his long and successful acting career including, among
many others, two Academy Awards for Best Actor in a Leading Role in 1955 for his portrayal
of “Terry Malloy” in On the Waterfront, and in 1973 for his portrayal of “Don Vito Corleone”
in The Godfather. The following is a list of films starring Marlon Brando during his 50 year

career:
The Score (200 3 The Countess From Hong Kong (1967)
Free Money (1998) The Appaloosa (1966)
The Brave (1997) The Cﬁase (1966)
The Island of . Dr Moreau ( 1996) Morituri (1 965()
Don Juan DeMarco (1994) Bedtime Story (1964)
Christopher Columbus: The Ugly American (1963)
The Discovery £1992 Mutiny on the Bounty (1962)
i’he Freshman (1990 : One-Isyed Jacks (1961
White Seasor (1989) The Fugmve Kind (1960)
The ormula (1980) The Young Lions (1958)
Apocalypse Now (1979) Sayonara (1957)
T%perman (1978) The Teahouse of the August Moon
Missouri Breaks gl 976) (1956)
Last Tango in Paris (1972) Guys and Dolls (1955)
The Goci%zther (1972 De.szz ée }1954
The Nigntcomers (1971) On the Waterfront (1954)
Burn! (1969 The Wild One (1953
The Night of the Following Day (1968) Jultus Caesar (1953
Good Grief It's Cand (l 688 Viva Zapata! (1952)
Reflections in a Golde Gv 1967) A Streetcar Nemed Desire (1951)
oman Times Seven (19 7 The Men (1950)

13, Among many other honors and awards, Marlon Brando received a Star on the
“Hollywood Walk of Fame” located at 1777 Vine Street. Mr, Brando also was awarded the
Golden Globe awards for World Film Favorite, Male, for 1955, 1972 and 1973, respectively.

14.  The American Film Institute (“AFI") periodically surveys 1,800 leaders throughout
the film industry to determine their collective opinion regarding the greatest acting legends of all

time, and also the greatest motion pictures of all time. According o its latest surveys, Marlon
L
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Brando ranks fourth (4th) on the AFI list of the All-Time Greatest Male Acting Legends.
Moreover, four of the films in which Mr. Brando starred rank within AFI’s Top 100 of all-time
greatest motion pictures: The Godfather (#2), On the Waterfront (#19), Apocalypse Now (#30)
and 4 Streetear Named Desire (No. 47). Quotes from three (3) of Mr. Brando’s films are ranked
within AFI’s Top 100 Movie Quotes of all time, including:

Film Rank (uote
The Godfather 2 “I'm going to make him an offer he can't refuse.”
On The Waterfront 3 “You don't understand! I coulda had class. I coulda

been a contender. 1 could've been somebody,
instead of a bum, which is what I am.”

Streetcar Named Desire 45 “Stella!l Hey, Stella!”

15.  Onlune 14, 1999, Time magazine listed Marlon Brando as one of the “Time 100
Persons of the Century.”

16,  Marlon Brando and the successors of the Brando IP Assets, including Brando
Enterprises, have, on limited occasions, agtreed to license certain of Mr. Brando’s publicity
rights for cornmercial purposes after careful evaluation of the product ot service that would be
advertised, and only when the monetary compensation and other benefits were sufficient for the
rights being exploited, and only when the use fit within an overall publicity strategy for the
commercialization of Marlon Brando’s name, image, identity, persona and legacy.

17.  Among other commercial uses, Plaintiff recently has entered into licensing
agreements with such companies as MasterCard, Dolce & Gabbana and Triumph Motorcycles,
and has licensed certain of the Brando IP Assets for use in eonjunction with a hotel and resort
on the French Polynesian atoll of Tetiaroa called “The Brando,” which will result in millions of
dollars being paid to Plaintiff once the hotel and resort, which are currently under construction,
open for business in 2012.

Defendants’ Wrongful Conduct

18, Plaintiff is informed andlbelie\-/es and on that basis alleges that defendant Joe’s

Jeans is a company publicly traded on NASDAQ which designs, sources and distributes high-
5-
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end branded apparel products sold through over 1,200 retail outlets in the United States and
throughout the world.

19, Plaintiff is informed and believes and on that basis alleges that Defendants
intentionally and prominently used the name, identity and persona of Marlon Brando, and the
mark “THE BRANDO,” in advertisements, marketing and promotional materials (collectively,
“Advertisements”) for high-end leather jackets (the “Infringing Product™) offered for sale by
Defendants. The Advertisements consistently and repeatedly use the name and mark “The
Brando.” One of the Advertisemenis, an e-newsletter, expressly referred to “The Wild One,”

one of Mr. Brando’s most famous motion pictures, and featured a shoe called the “Stella,” the

- leading female character in “Streetcar Named Desire” and the subject of Mr. Brando’s famous

quote — “Stella. Hey, Stellal” —recognized by AFI as one of the most famous movie quotes of all
time. Defendants used the Brando name, identity and persona for the purpose of attracting
attention to the Infringing Product, and enhancing the advertising and marketing thereof, as it is
irrefutable that Defendants’ use of the name and mark “Brando” was intended to refer to actor
Marlon Brando, and not to any other person or thing.

20. At no time did Plaintiff ever give permission to Defendants to use the name and
mark “Brando” or “The Brando,” or the identity or persona of Marlon Brando, in the
Advertisements, or in association with the Infringing Product, nor has Plaintiff ever received any
compensatioﬁ for such unauthorized commercial use of the Brando publicity rights.

21, Plaintiff is informed and believes and based thereon alleges that Defendants
intentionally, negligently and/or knowingly used the Marlon Brando name, identity and persona
in the Advertisements for the purpose of advertising and promoting the Infringing Product.

22. Plaintiff has developed and cultivated the name, identity and persona of Marlon
Brando to create celebrity and universal recognition and Defendants have, without any right, title
or authorization, misappropriated Plaintiff’s valuable rights and the resulting success and
popularity of Marlon Brando by unlawfully using his name, identity and persona for the

aforesaid commercial purposes.

-6-
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FIRST CAUSE OF ACTION .
(Misappropriation of Right of Publicity — California Civil Code §3344.1
Against All Defendants, including Does ] through 20)

23. Plaintiff repeats, re-alleges, adopts and incorporates each and every allegation
contained in Paragraphs 1 through 22, inclusive, as though fully set forth herein.

24, The conduct of Defendants, as alleged hercinabove, constitutes a violation of
Section 3344.1 of the California Civil Code due to the knowing and unauthorized use of Marlon
Brando’s name, identity and persona for commercial purposes, which have substantial
commercial value.

25. As a direct and proximate result of the aforesaid wrongful acts of Defendants,
Plaintiff has been damaged in an amount that is not yet fully ascertainable, but which exceeds the
jurisdictional minimum of this Court. When Plaintiff has ascertained the full amount of its
damages, it will seek leave of Court to amend this Complaint accordingly.

26. As a direct and' proximate result of the aforesaid wrongful acts of Defendants,
Plaintiff has incurred, and will continue to incur, substantial attorneys’ fees and costs. Plaintiff
is entitled to an award of its attorneys’ fees and costs incurred in connection with this action
pursuant to Section 3344.1(a)(1) of the California Civil Code.

27. By reason of the aforesaid wrongful acts of Defendants, in addition to the relief
sought hereinabove, Plaintiff is entitled to an accounting of all of Defendants® revenues and
profits associated with the unauthorized use of Marlon Brando’s name, identity and persona, and
o an award of all such sums. By reason of Defendants’ wrongful acts as alleged hereinabove,
Defendants are involuntary trustees holding all such sums in their possession under a
constructive {rust for the benefit of Plaihtiff with a duty to transfer the same to Plaintiff
forthwith.

28. Plaintiff is informed and believes, and based thereon alleges, that Defendants, in
doing the things herein alleged, acted willfully, maliciously and oppressively, and with full
knowledge of the adverse effect of their actions on Plaintiff and with willful and deliberate

disregard for the consequences to Plaintiff. By reason thereof, Plaintiff is entitled to recover
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punitive and exemplary damages from Defendants in an amount to be determined at the time of
trial.

29. Plaintiff also secks a preliminary and permanent injunction to prohibit Defendants
from any further commercial use of Plaintiff’s publicity rights, including Mr. Brando’s name,
photograph, likeness, image, voice, sound-atike voice, signature, identity and persona.

SECOND CAUSE OF ACTION
(For Unjust Enrichment Against
All Defendants, including Does 1 through 20)

30. Plaintiffs repeat, re-allege, adopt and incorporate each and every allegation
contained in Paragraphs 1 through 22, inclusi\?e, as though fully set forth herein.

3_1. As a result of the wrongful acts of Defendants, and each of them, as hereinabove
alleged, Defendants, and each of them, have been unjustly enriched and benefited. Such unjust
enrichment and benefits include, but are not limited to: (1) the value of the use of Marlon
Brando’s name, identity and persona for the comimercial purposes made thereof by Defendants;
and (2) the amount of Defendants’ revenues and profits attributable to the use of Marlon
Brando’s name, identity and persona as alleged herein.

32. Defendants, and each of them, are under an obligation to pay Plaintiff, forthwith,
the entire amount by which they have been unjustly enriched, and Plaintiff is entitled to the
imposition of a constructive trust, such that Defendants, and each of them, are involuntary
trustees holding all such sums in their possession for the benefit of Plaintiff with a duty to
transfer the same fo Plaintiff forthwith.

WHEREFORE, Plaintiff prays for judgment against Defendants, jointly and severally,
as follows:

AS TO THE FIRST CAUSE O¥ ACTION:

1. General and special damages in accordance with proof at trial, together with
interest thereon at the legal rate;
2. An award of the revenues and profits received by Defendants as a result of the

unauthorized use of Marlon Brando’s name, identity and persona and/or other publicity rights;

-g-
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3, Exemplary and punitive damages in an amount according to proof at the time of
trial;

4. An award of Plaintiff’s attorneys’ fees;

5. Preliminary and permanent injunction prohibiting Defendants and their affiliated

companies from any further use of the Marlon Brando publicity rights (including without
limitation name, image, identity, persona, voice, or signature) without Plaintiff*s express writien
permission in advance.

AS TO THE SECOND CAUSE OF ACTION:

6. General and special damages in an amount according to proof at trial, together with

interest thereon at the legal rate;

7. Imposition of a constructive trust on all monies and sums received by Defendants
as a result of their misappropriation of the Marlon Brando publicity rights (including without
limitation name, image, identity, persona, voice, or signature), with interest thereon at the legal
rate;

8. Preliminary and permanent injunction prohibiting Defendarits and their affiliated
companies from any further use of the Marlon Brando publicity rights (including without
limitation name, image, identity, persona, voice, or signature) without Plaintiff’s express written
permission in advance.

ASTO ALL CAUSES OF ACTION:

9, For all costs of suil incurred herein; and
10. For such other and further relief as the Court may deem to be just and proper.
Dated: May 4, 2010 WOLF, RIFKIN, SHAPIRO,

SCHULMAN & RABKIN, LLP

EF I. ABRAMS
Attorn r Plaintiff
BRANDQ ENTERPRISES, L.P.
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Plaintiff Brando Enterprises, L.P. hereby demands a trial by jury.

Dated: May 4, 2010

DEMAND FOR JURY TRIAL

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

‘ﬂ}/ABRAMS
Aftorpeys for Plafq

BRANDO ENTERPRISES, L.P.
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Auto Tort Contract Provisionally Complex Civii Litigation {Cal.

Auto (22)—Personal Injury/Property
Damage/Wrongful Death

Uninsured Motorlst (46) (f the
case involves an unfnsured
molorist clafm subject o
arblirafion, check this flem
instead of Aufo)

Other PI/PD/WD (Psrsonal Injury!
Proparly Damage/Wrongful Daath}
Tort

Asbestos (04)

Asbestos Properly Damage
Asbestos Personal Injuryf
VWrongful Death

Protiuct Liabilty {nof asbesfos or
foxis/environmental} (24)

Medical Malpractice (45)

Medical Malpractice=
Physicians & Surgeons
Other Protesslonal Meslth Cars

Malpractlcs

Other PIPD/WD (23)

Premfses Liability (e.g., skip
and fall)

Intenflenal Bodily Injuny/PD/WD
(e.g., assault, vandalism)

Intenfienal Infliction of
Emotlonal Distress

Negligent Infliction of
Emotional Distress

Other PI/PD/WD

Non-PIfPDAWD (Other) Tort

Business Tort/Unfalr Business
Practice (07)

Civii Rights (e.g., discrimination,
false arrest) (hof chil
haressmeant) (08)

Defamalion {e.g., slander, libel)
(13).

Fraud (16)

Intelectual Properly (18)

Professional Negllgence {25)
Legal Malpractice
Other Professional Maipragtice

{not medical or legal)

Other Non-PI/PDAWD Torl {35)

Employmsent
Wrongful Termination {36)
Cther Employmant (15)

Breach of ContracUVarranty {06)
Breach of Rental/Lease
Confract {nof unfawfu! defalner
or wrongful eviction)
Contract/Warranty Breach—Seiler
Plaintiff {nof freud or negligence)
Negligent Breach of Contract/
Warranty
Other Breach of ContracUWarranty
Collections (e.9., money owed, open
bock accounts) (09)
Collectlon Case—Seller Plaintiff
Other Promlissory NotefCollections
Cass
Insurance Coverage {nof provisionafly
compiex) (18)
Auto Subrogation
Other Covarage
Other Contrsel {37)
Contractusl Fraud
Diher Contract Disputa

Real Proparty
Eminent Domaln/inverse
Condemnation (14)
Wrongful Eviction (33)

Other Real Property {e.g., quiet title) (26)

Writ of Possession of Real Properly
Morigage Foreclosure
Qulet Title
Other Real Property {nof eminent
domain, landlordienant, or
foreclosura)

Uniawful Detainer

Commarcial {(31)

Residential {32)

Drugs (38) {if the case involves lilegal
drugs, check this ifem, otherwise,
report as Commerciel or Residential)

Judicial Review

Assef Forfelfure (05)

Petifion Re: Arbitration Award (11)

Writ of Mandats (02)
Writ-Administrallve Mandemus
Writ-Mandamus on Limited Courl

Case Maiter
Writ-Other Limted Courl Case
Raview

Other Judicial Review (38)

Revlew of Heallh Officer Order
Notlce of Appeal-Labor
Commissloner Appeals

Rules of Courl Rules 3.400-3.403)
AnfitrustTrade Regulation {03)
Construction Defect {10}

Claims Involving Mass Tort (40)
Sesurltiss Litigation (28)
EnvironmentalToxic Tert (30)
Insurance Coveraga Claims
(arising from provisionally complex
gase {ype listed above) (41)
Enforcemant of Judgment
Enforcernent of Judgment (20)

Abstract of Judgmant (Qul of
County)

Confesslon of Judgment (non-
domestic rofations)

Sister State Judgment

Administratlve Agency Award
{nof unpaid laxes)

Pefition/Cerlificalion of Entry of
Judgment on Unpald Taxes

Other Enforcement of Judgment
Cese

Miscellapeous Civil Complaint
RICO (27} .
Cther Cemplaint {nof specified

above) (42)

Declaratory Relief Only

Injunctive Relief Only (hon-
harassmen()

Mechanics Lien

Other Commerclal Compleint
Case {non-forl/non-compiex)

Other Civil Complaint
{non-fort/non-complex)

Miscellaneous Civil Patition

Partnershlp and Corporaie
Governancs {21}
Other Petlition {nof speciflad
above) (43)
Civil Harassment
Workplace Violence
EiderfDapendent Adult
Abuse
Eleclion Contest
Petitlon for Name Changs
Pefition for Relief from Late
Clalm
Othar Civil Petition
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Eminent
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Condemnation (14}
Wrongfyl Sviction ] Ag023 Wrongful Eviction Cass 2.8
other Real Proparty [l 48018 Morgage Foreclosure 2,6
er Real Prope
(26) [ ] AB0D32 Quiet Title 2. 5.
[ ] AS080 Other Real Property (nol eminent domain, landiord/tenan, forsclosure)] 2., 8,
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Toxic Tort a6 ;
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tnsurance Coverage
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] A8141 Sister State Judgment 2.9
Enforcement [ ABiBD Abstract of Judgment 2., 8.
{ Judgment
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REASCN: CHECK THE NUMBER UNDER COLUMN G WHICH APPLIES IN THIS CASE | ADURESS:
Ch- 2. (X2 CM' 5. [J6. 7. D& Dg- |:|10. 103380 Santa Monlca Rlvd, ' Suite 360

QI STATE: 2IP CODE:
Los Angeles CA 20025

Item IV, Declaration of Assignment. | declare under penalty of perjury under the laws of the State of Cailifornia that the
foregoing is true and correct and that the above-entitled matter Is properly filed for assignment to the Santa Monica

courthouse in the West District of the Los Angeiles Superior Court
(Code-Civ. Proc., § 392 et seq., and LASC Local Rule 2.0, subds. {b}, (c} and (d)).

Dated: May 4. 2010 % / gﬁ

NATURE OF ATTORNEYIFILING FARTY}
frey bhrams (SBN 162735)

PLEASE HAVE THE FOLLOWING ITEMS COMPLETED AND READY TO BE FILED IN ORDER TO
PRQPERLY COMMENCE YOUR NEW COURT CASE:

Original Compiaint or Petiion.

I filing 2 Complaint, & completed Summons form for Issuance by the Clerk.

Civil Case Cover Sheet form CM-010,

Complete Addendum to Civii Case Cover Sheet form LACIV 109 (Rev 01/07), LASC Approved 03-04,
Payment in full of the filing fee, unless fees have been waived.

o g koW N

Signed order appointing the Guardian ad Litem, JC form FL-935, if the plaintiff or petitioner is a minor
under 18 years of ags, or if required by Court,

7. Additional copies of documents to be conformed by the Clerk. Copies of the cover sheet and this addendum
must be served along with the summons and complaint, or other initiating pleading in the case.

LAGIV 108 (Rev. 01/07) CIVIL CASE COVER SHEET ADDENDUM '-ASP% ;ﬂfoﬁ-g
LASC Approved 03-04 AND STATEMENT OF LOCATION ¢
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CASE NO.

OTICE OF CASE A NT T AL CALENDAR COUR
TO PLAINTIFFS AND PLAINTIFFS’ ATTORNEYS OF RECORD or PLAINTIFFS
IN PRO PER:

IT IS HEREBY ORDERED AND YOU ARE HEREBY NOTIFIED that this action shall
be assigned to a Judge for all purposes, including trial, as follows:

UNDA K. LEH’(QWI‘[? Department: m
| Santa Monica Courthouse a Judge Richard A, Stone
1725 Main Street Beverly Hills Courthouse
Santa Monica, CA 90401 Department WE-X
9355 Burton Way

Beverly Hills, CA 90210

IT IS FURTHER ORDERED THAT PLAINTIFF OR COUNSEL FOR PLAINTIFF
SHALL GIVE NOTICE OF THIS ALL-PURPOSE CASE ASSIGNMENT by serving a copy
of this Notice on all parties to this action at the time the Summons and Complaint are served, or, if
not a served party, then when such party (including any cross-defendant or complainant-in-
intervention) appears in the action.

CASE MANAGEMENT REVIEW AND CONFERENCE: Upon the filing of the
Complaint, a Case Management Review and Conference will be calendared for hearing in the Court
to which the case is assigned. The hearing date will be stamped upon the face of the Complaint.
Plaintiff shall give notice of the Case Management Review and Conference fo all named parties in
conjunction with service of the Summons and Complaint and include any later appearing party such
as a cross-defendant or complainant-in-intervention served within this time period. Proof of service
must be brought to the hearing if not previously filed. Failure to timnely file proof of service of
Summons and Complaint within 60 days after filing the Complaint (CRC 3.110) may result in an
Otrder to Show Cause re sanctions being issued. (CRC 3.110(f).)

If a case is assigned to Department X, located in the Beverly Hills Courthouse, all
documents, pleadings, motions, and papers filed subsequent to the original Complaint shall be filed
directly in the courtroom stamped upon the Complaint.

-1-



TIME STANDARDS: Cases will be subject to processing under the following time
standards:

COMPLAINTS: All Complaints shall be served on all named defendants and proof of
service filed within 60 days after the filing of the Complaint. The Court may set an OSC re failure
to file proof of service of Summons and Complaint if not timely filed. (CRC 3.110(b).)

CROSS-COMPLAINTS: No Cross-Complaint may be filed by any party after its answer
is filed without first obtaining leave of court. Cross-Complaints shall be served and proof of service
filed within 30 days of the filing date, unless a party hag appeared in the action. (CRC 3.110(c).)

APPLICABLE RULES: Counsel as well as self-represented parties are directed to
familiarize themselves with the Local Rules for the County of Los Angeles, particularly Chapter 7
(Trial Court Delay Reduction), Chapter 8 (Civil Trial Procedure), Chapter 9 (Civil Law and
Motion), and California Rules of Court relating to civil case management. These Rules apply to all
general civil cases and shall have priority over all other Local Rules to the extent the others are
inconsistent.

CHALLENGE TO ASSIGNED JUDGE: A challenge under Code of Civil Procedure
Section 170.6 must be made within 15 days after notice of assignment of the Judge, or if a party has
not yet appeared, within 15 days of the first appearance of that party. (Government Code
Section 68616, subdivision (i); Local Rule 7.5.)

FREFPARATION AND PROCEDURES FOR CASE MANAGEMENT REVIEW AND
CONFERENCE: Pursuant to CRC 3.724, no later than 30 calendar days before the date set for the
Case Management Conference, the parties must meet and confer, in person or by telephone, to
consider each of the issues identified in Rule 3.727 and, in addition, to consider the following:

1) Resolving any discovery disputes and setting a discovery schedule;

(2)  Identifying and, if possible, informally resolving any anticipated motions;

(3)  Identifying the facts and issues in the case that are uncontested and may be the
subject of stipulation;

(4  Identifying the facts and issues in the case that are in dispute;

(5) Determining whether the issues in the case can be narrowed by eliminating any
claims or defenses by means of 8 motion or otherwise;

(6)  Determining whether settiement is possible;

(7)  Identifying the dates on which all parties and their attorneys are available or not
available for trial, including the reasons for unavailability; and

8 Other relevant matters.

-
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Pursvant to CRC 3.725, no later than 15 calendar days before the date set for the Case
Management Conference or Review, each party must file a Case Man agement Statement and serve
it on all other parties in the case. In lieu of each party’s filing a separate Case Management
Statemnent, any two or more parties may file a joint Statement,

The subjects to be considered at the Case Management Conference shall include the
following (CRC Rule 3.727):

o)) Whether there are any related cases;

(Z)  Whether all parties named in the Complaint or Cross-Complaint have been served,
have appeared, or have been dismissed;

3) Whether any additional parties may be added or the pleadings may be amended;
4) Whether, if the case is a limited civil case, the economic litigation procedures under
Code of Civil Procedure Section 90 et seq. will apply to it or the party intends to

bring a motion to exempt the case from these procedures;

(5)  Whether any other matters (e.g., the bankruptcy of a party) may affect the Court’s
Jurisdiction or processing of the case;

(6)  Whether the parties have stipulated to, or the case should be referred to, judicial
arbitration in courts having a judicial arbitration program or to any other form of
alternative dispute resolution (ADR) process and, if so, the date by which the judicial
arbitration or other ADR process must be completed;

¥)) Whether an early settlement conference should be scheduled and, if so, on what date;

(8)  Whether discovery has been completed and, if not, the date by which it will be
completed;

(9)  What discovery issues are anticipated;

(10)  Whether the case should be bifurcated or a hearing should be set for a motion to
bifurcate under Code of Civil Procedure Section 598;

(11)  Whether there are any Cross-Complaints that are not ready to be set for trdal and, if
so, whether they should be severed;

(1Z)  Whether the case is entitled to any statutory preference and, if so, the statute granting
the preference;

(13)  Whether a jury trial is demanded and, if so, the identity of each party requesting a
jury trial;

-3-
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(14) Ifthe tria] date has not been previously set, the date by which the case will be ready
for trial and the available trial dates;

(15) The estimated length of trial;

(16) The nature of the injuries;

(17)  The amount of damages, including any special or punitive damages;
(18)  Any additional relief sought;

(19)  Whether there are any insurance coverage issues that may affect the resolution of the
case; and

(20)  Any other matters that should be considered by the Court or addressed in its Case
Management Order.

SANCTIONS: The Court has authority to impose appropriate sanctions for the failure or
refusal to comply with provisions of the California Rules of Court and Local Rules goveming time
standards and case management conference requirements or deadlines. Such sanctions may be
imposed upon counsel, a party, or both, as permitted by rule, statute, or law.

This is not a complete representation of the applicable Local Rules or California Rules of
Court, and adherence only to the above provisions is therefore not a guarantee against the
imposition of sanctions under the Trial Court Delay Reduction Rules. Careful reading and
compliance with the Local Rules and California Rules of Court are absolutely imperative.

GERALD IOEENBERG, Supervising’Judge

Los Angeles Superior Court, West District

ADMINLM -1211/409
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i, ADDRESS AND PHONE NUMBER FILE STAMF
F ATTORNEYS

Attomey(s) for:

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

CASE NUMBER
PLAINTIFF(S).
ve. STIPULATION AND ORDER
RE BINDING ARBITRATION
DEFENDANT(S). .
Status Conference Date:
AL am. inDepartmen. .

il THE PARTIES SHOULD CONSIDER BINDING ARBITRATION. BINDING ARBITRATION PROYIDES FINALITY AND ELIMINATES
I

COURT APPEARANCES. THE ARBITRATICN IS PROVIDED AT HO COST TO THE PARTIES. IF THIS STIPULATION IS SIGHED AND
l FILED DIRECTLY IN THE ABOVE DEPARTMENT, FIYE COURT DAYS PRIOR TO THE DATE SET FOR THE STATUS CONFERENCE,

i NO APPEARANCE 1S REQUIRED AT THE STATUS CONFERENCE.
e e e e e T e — o e e e e B e e ———

The parties and their atiorneys, hereby stipulate as follows:

1 The matter shall be submitted to binding axbitrakion and the parties waive their right to a trial de novo as
provided in California Code of Civil Procedure, Section 1141.20
2. » a member of The Superior Court Arbitration panel, shall serve as arbitrator.
3, All cross complaints have been filed,
q, All fictitious and named defendants/cross-defendants who have not filed an answer are dismissed.
5. The court elains jurisdiction over motions to enforce the arbitration award and other post-arbitration
motions.
Executedthis ____day of 200 .
Flaintff Attorney for Plaintifff
Defendant

Attorney for Defendant
ORDER

Tt is so ordered:

DATE: . JUDGE




230

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES
ALTERNATIVE DISPUTE RESOLUTION (ADR} INFORMATION PACKAGE
[CRC 3.221 Information about Alternative Dispute Resolution)
For addifional ADR information and forms visit the Courl ADR web application at www.lasuperiorcourt.org (click an ADR),

The plaintiff shall serve a copy of this Information Package on each defendant along with the complaint {Civil only).

What Is ADR;

Alternative Dispute Resolution {ADR) is the term used to describe all the other opfions available for settling a dispute which once had to
be seltied in court. ADR processes, such as arbilration, madiation, neutral evaluation (NE), and settlement conferences, are less formal
than a caurt process and provide opporlunities for parlies to reach an agreement using a problem-solving approach,

There are many difterent kinds of ADR. All of them utilize a *neutial”, an imparlial person, to decide the case or help the parlies reach an
agreement.

Mediation:

In mediation, a neutral parson called a “mediator” halps the parties try to reach a mutually acceptable resolution of the dispute, The
mediator does not decide the dispute but helps the parfies communicate so they can try to setlle the dispute themselves, Mediation
leaves control of the outcame with the parties.

Cases for Which Mediation May Be Appropriate

Mediation may be particularly useful when parties have a dispute between or among family members, nelghboers, or business
partners. Mediation is also effective when emotions are getting in the way of resolution. An effective mediator can hear the
parlies out #nd help them communicate with each othet in an effective and nondestructive manner.

Cases for Which Mediatlon May Not Be Approprate )
Mediation may not be effective if ona of the parties is unwilling to cooperate or compromise, Mediation alse may not ba effective if
one of the parties has a significant edvantage In power over the other. Therefore, it may not he a good choice if the partias have
a history of abuse or victimization,

Arbitration:

In arbitration, & neuiral parson called an "arbitrator” hears arguments and evidence from each side and then decides the outcome of the
dispute. Asbitration is less farmal than a trial, and the rules of evidencs are ofien relaxed. Arbltration may be either "binding” or
"nonbinding." 8inding arbilration means that the parties walve their right 1o a trial and sgree to accept the erbitrator's decision as fina.
Nonbinding arbitration means that the parlies are free to request & trial If they do not accept the arbitrator's dasision,

Cases for Which Arbitration May Be Appropriate

Arbilration is best for cases where tha parties want another person to decide the outcome of their dispute for them but would like
to avoid the formality, time, and expenss of a trial. It may also be appropriate for complex matters where the parties want a
decision-maker who has training or experience in the subject matter of the dispute.

Cases for Which Arbitration May Not Be Approprlate

If parties want to retain control over how their dispute is resolved, arbitration, particularly binding avbitration, is not appropriate. In
binding arbitration, the parties generally cannot appeal the arbitrator's award, even 1f it is not supporied by the evidence or the
law. Even in nonbinding arbitration, if & parly requests a frial and does not recelve a more favorable result at irial ihan in
arbitralion, there may be penalties,

Neutral Evaluation:

In neutral evaluation, esch parly gels a chance to present the case to a neutral person called an "evatuater.” The evaluator then gives an
opinion on the strengths and weaknesses of each pariy's evidence and arguments and about how the dispute could be resolved. The

" evaluator is oflen an expert in the subject matter of the dispute. Although the evaluator's opinion is not binding, the parties typically use it
as a basis for trying lo negotiate a resolution of the dispule.

Cases for Which Neutral Evaluation May Be Appropriate
Neutral evaluation may be most appropriate in cases in which there are technical issues that require special expertise to resolve
or the only significant issue in the case is the amount of damages.

Cases for Which Noutral Evaluation May Not Ba Appropriate
Neutral evaluation may not be appropriate whaen there are significant personal or emotional barriers to resclving the dispute.

Seftlement Conferences:

Setllement conferences may be either mandatory or voluntary. In both typas of satilement conferences, the parlies and their atlorneys
meet with a judge or a neutral person called a "settlement officer” io discuss possible setllement of their dispute. The judge or setllement
officer does not make a decision in the case but assists lhe parties in evaluating the strengths and weaknesses of the case and in
negotiating a settlement, Settlement conferences are appropriats in any case where settlement is an option. Mandatory seltlement
conferences are ofien held close to the date a case Is sel for trial.

LAADR 085 (05-09)
LASC Approved . Page 10(2
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LOS ANGELES SUPERIOR COURT ADR PROGRAMS
CIVIL:
+ Civll Action Mediation (Govemed by Cade of Civit Procedure (GGF) sections 1775-1775.15, California Rulas of Gourt, rules 3.850-3.668 and
3,870-3.678, Evidence Code sactions 1115-112B, and Los Angeles Superior Court Rules, chapler 12.) '

» Retired Judge Setilement Conference

» Neutral Evaluation {Governed by Los Angeles Superiar Court Rules, chapler 12.)

« Judicial Arbitration {Govemed by Code of Ch! Procedure sections 1141.10-1141.31, California Rules of Court, rules 3.810-3.830, and Los
Angeles Superior Court Rules, chapier 12.)

« Eminent Domain Mediation (Governed by Code of Gl Procedure section 1250.420,)
» Civil Harassment Mediation
« Small Clalms Mediatlon
EAMILY LAW (non-custody);
+ Medlation
» Forensic Certified Public Accountant {CPA) Settlement Conference
« Seftlement Conference
¢+ HNonbinding Arbitration {Governed by Family Code secllon 2654.)

PROBATE:
« Mediation

s Settlement Conference
NEUTRAL SELECTION

Parties may select a mediator, neutral evaluator, or arblirator from the Court Party Select Panel or may hire someone privately, at their
discretion. If the parlies utilize the Random Select Mediation or Arbitration Panal, the parties wifl be assigned on a random basis the
name of one neulral who meets the case criteria entered on the cour's website,

QUR
Party Select  The Party Select Panel consisis of mediators, neutral evalustors, and arbitrators who have achieved a spacified level
Panel of experience In court-connecled cases, The parties (coliectively) may be charged $150.00 per haur for the first three

hours of hearing time, Thereafter, the parties may be charged for additional hearing time on an hourty basis at rales
established by the neutral # the parties consent in writing.
Random Select The Random Select Panel consists of trained mediators, neutral evaluators, and arbitratars who have not yet gained
Panel the experience to quallfy for the Party Select Panel, as well as experienced neutrals who make themselves available
pro bono as a way of supporling the judicial system. itis the pollcy of the Caurt that a)l Random Select panet volunteer
mediators, neuiral evaluators, and arbitrators provide three hours hearing lime per case, Therea'ter, tha parties may
be charged for additional bearing time on an hourly basis at rates established by tha neutral if the parties consent in

wiiting.
Private Neutral  The market rate for private neutrals can range from $300-$1,000 per hour.
ADR ASSISTANCE
For assistanca regarding ADR, please contact the ADR clerk at the courlhouse in which your case was filed.

COURTHOUSE ADDRESS ROOM CITY PHONE FAX

Anlonovich 42011 4th 5t. West None Lancaster, CA 83534 (B81)974-7275  (861)874-7060
Chatzworth 9425 Penfleld Ava, 1200 Chatsworth, CA 91311 {818)5765-8565  {B18)578-8687
Compton 200 W. Compton Blvd, 1002 Compton, CA 90220 (310)803-3072  (310)223-0337
Glendale 600 E. Broadway 273 Glendala, CA 81206 (818)500-3160  {B18)548-5470
Long Beach 415 W. Ocean Bivd, 316 Long Beach, CA 90802 (582)401-6272  (562)437-3802
Norwalk 12720 Norwalk Blvd., 308 Norwalk, CA 90850 (662)807-7243  (562)462-9019
Pasadena 300 E. Walnut St. 108 Pasadena, CA 91101 (628)356-56685  (626)666-1774
Pomona 400 Civic Center Plaza 106 Pomona, CA 91768 {809)620-3183  (909)629-6283
San Pedro 505 8. Centre 209 San Pedio, CA 930731 {310)519-6151  (310)514-0314
Santa Monica 1725 Main 51, 203 Sanla Monica, CA 90401 (310)280-1829  (310)319-6130
Stanley Mosk 111 N, Hill St. 13 Los Angeles, CA 80012 (213)974-5425  (213)633.5115
Torrence 825 Maple Ave, 100 Terranca, CA 90503 (310)222-1701  {310)7B2-7326
Van Nuys 6230 Sylmar Ave, 418 Van Nuys, CA 91401 {818)374-2337  (B818)902-2440

LAADR 005 {05-09)
LASC Appsoved

Partially Funded by the Los Angeles County Dispute Resolution Program .
A complete list of the County Dispute Rasolution Pragrams is available onfine and upon request In the Clerk's Office.

Page 2 of 2
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UNITED STATES DISTRICT COURT ‘E 2 CV
SOUTHERN DISTRICT OF NEW YORK } 3 4 q 1

)
BURBERRY LIMITED and )
BURBERRY GROUP PLC )
) Civil Action No.:
Plaintiffs, )
)
v. ) JURY TRIAL
) DEMANDED
BOGART, LLC }
)
Defendant. )
]

COMPLAINT FOR DECLARATORY JUDGMENT OF
TRADEMARK NON-INFRINGEMENT, TRADEMARK NON-DILUTION
AND FOR NON-INFRINGEMENT OF ANY RIGHT OF PUBLICITY

Plaintiffs Burberry Group PLC and Burberry Limited (hereinafter “Plaintiffs” or
“Burberry™), by and through their attorneys of record, complaining of defendant Bogart, LLC
{(“Bogart” or “Defendant”), allege as follows:

STATEMENT OF THE CASE

1. Plaintiffs bring this action for a judgment declaring that their use of or reference
1o Humphrey Bogart’s name, image, likeness, voice, celebrity identity and trademarks related to
the late Humphrey Bogart in connection with Plaintiffs” heritage and history on various social
media platforms do not infringe Defendant’s trademark rights and/or rights of publicity. This
action arises out of repeated allegations by the Defendant that Plaintiffs infringe one or more of
Defendant’s trademarks and Defendant’s ownership of publicity rights related to the late

Humphrey Bogart.
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JURISDICTION AND VENUE

2. This is an action for, inter alia, declaratory relief under the Lanham Act,
15 U.8.C. § 1051 ef seq., and the Declaratory Judgment Act, 28 U.S.C. § 2201 ef seq. This
Court has subject matter jurisdiction over Plaintiffs® declaratory judgment claim pursuant to
28 U.S.C. §§ 1331, 1338(a), 2201 and 2202, and pursuant to 15 U.S.C. § 1121. This Court has
supplemental jurisdiction for Plaintiffs’ claims for nen-infringement of right of publicity, no
unjust enrichment and no quantum meruit pursuant to 28 U.S.C. 1367(a) because these claims is
so related to the federal claims brought herein as to form part of the same case or controversy,

3. Upon information and belief, this Court has personal jurisdiction over Defendant
because 1t regularly conducts business within the state of New York and this judicial district.

4. Venue is proper in this Court pursuant to 28 U.S.C. § 1391.

THE PARTIES

5. Plaintiff Burberry Group, PLC is a corporation duly organized and existing under
the laws of the United Kingdom with an office and principal place of business at Horseferry

House, Horseferry Road, London SWIP 2AW, United Kingdom.

6. Plaintiff Burberry Limited is a New York corporation with an office and principal
place of business at 444 Madison Avenue, New York, New York 10022.

7. Upon information and belief, defendant Bogart, LLC is a limited liability
company organized and existing under the laws of the State of Delaware with its principal place

of business located in Pasadena, California.

g Upon information and belief, Defendant is aware that Plaintiff Burberry Limited
is located in this judicial district and purposefully directed its conduct at issue in this case at

Plaintiffs in this judicial district.
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FACTS COMMON TO ALL COUNTS

9. Burberry is a global luxury brand with & distinctive British sensibility and strong
international recognition. The Company designs and sources apparel and accessories distributed
through a diversified network of retail, wholesale and licensing channels werldwide. Burberry's
corporate heritage is rooted in Hampshire, United Kingdom, where its predecessor in interest,
Mr. Thomas Burberry, first opened an outfitters shop in 1856. While Burberry was first famous
for its iconic outerwear heritage and world famous Burberry Check trademark, since its
founding, Burberry has heen synonymous with quality, innovation and style and has become the
leading British luxury brand globally.

10.  Inearly 2012, Burberry launched a historical timeline depicting the evolution of
Burberry’s culture, products and people. This historical timeline was made available by
Burberry on the Facebook social networking platform. Images and portions of Burberry's history
found in the historical timeline were also distributed by Burberry through various social media
sites, including Twitter and Instagram.

11.  Burberry’s timeline provides an interesting and historical summary of its
evolution beginning with an image of the first Burberry store in 1856, Visitors to the timeline
are able to view pieces of Burberry’s history such as “The Burberry Plane™ landing in 1937 and
images of pilots from the 1910s wearing Burberry aviator suits.

12.  Burberry’s timeline included an image of Humphrey Bogart from 1942 wearing a
Burberry trench coat from the final scene of the motion picture, “Casablanca.” In connection
with this image, Burberry included the following description: Humphrey Bogart wearing a
Burberry trench coat in the final scene of Casablanca (1942).

13.  Burberry licensed this image of Humphrey Bogart from Corbis for editorial use.
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14, Burberry’s use of this photo and description were intended to reflect on the long
history, significance and influence of Burberry fashion in society.

15, Burberry’s use of the image of Humphrey Bogart from “Casablanca” within its
historical timeline was not directly connected to the sale of any merchandise, but rather was a
historical positioning of the image within an educational project along with numerous other
photographs of people wearing Burberry apparel over the last century.

16.  On April 10, 2012, Defendant Bogart, LLC contacted Burberry indicating that it
exclusively owns and controls the name, image, likeness, voice and celebrity identity of the laie
Humphrey Bogart {the “Bogart Publicity Rights”} and numerous federal, international and
common law trademarks related to the late Humphrey Bogart, including the name and
trademarks “HUMPHREY BOGART” and “BOGART"” (the “Bogart Trademarks”). Defendant
also indicated that Burberry’s use of the Bogart Publicity Rights and the Bogart Trademarks
implies an endorsement by or affiliation with Humphrey Bogart and Defendant, and constitutes
misappropriation, false association and dilutien of Defendant’s intellectual property rights.
Defendant also demanded, among other things, that Burberry cease and desist from all
commercial uses of the name, image, likeness and celebrity identity of the late Humphrey
Bopart,

17. Thereafter, Defendant contacted Plaintiffs on at least two additional occasions
regarding the same rights and demands and made a significant monetary demand.

18.  Defendant’s repeated assertion of its alleged rights against Burberry, its repeated
assertions that Burberry’s historical timeline exposes Burberry to liability for trademark
infringement, trademark dilution, viclation of Defendant’s right of publicity, unjust enrichment

and quantum meruit, and its repeated monetary demands have created an actual, substantial and
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justiciable controversy between Burberry and Defendant within the meaning of 28 U.S.C. §§
1331, [338, 2201 and 2202, concerning Defendants’ purported rights in the Bogart Trademarks
and the Bogart Publicity Rights,

19.  This Court’s determination of the issues presenied by the actual controversy
between Plaintiffs and Defendant will afford relief from the uncertainty, insecurity and
controversy with respect to the rights, status and legal relations between the parties. A
declaration of the parties® respective rights will settle the conflicting and disputed claims of the
parties and will afford them the security of knowing precisely the respective rights that each
possess. Declaratory relief is equitable, necessary and proper under the circumstances presented

by this case.

FIRST CLAIM FOR RELIEF
(Declaratory Judgment of Non-Infringement)
(15 U.S.C, § 1125(a)]

20. Burberry incorporates all prior allegations as if set forth fully herein,

21.  Defendant has repeatedly claimed that it possesses protectable trademark rights in
the Bogart Trademarks and that Plaintiffs’ use of the Bogart Trademarks in connection with
Burberry’s historical timeline implies an endorsement or affiliation with Humphrey Bogart or
Defendant.

22.  Burberry asserts that its use of Humphrey Bogari’s name, image, likeness,
celebrity identity and the Bogart Trademarks is a lawful use that is not infringing Defendant’s
claimed rights in any way, is not an infringing use of Defendant’s purported right in the Bogart

Trademarks, and is squarely protected under the First Amendment to the United States

Constitution.
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23, Defendant is attempting to exerl and assert against Burberry rights which it does
not possess and rights that are beyond the bounds of its rights in the Bogart Trademarks in a
manner that violates the basic rights of Burberry to telt the history of its brand through its
historical timeline.

24.  No representations as to Humphrey Bogart’s or Defendant’s endorsement,
affiliation, connection, association, participation, sponscrship or approval of Burberry's
historical timeline have been made by Burberry to the public.

25.  Nosufficient and adequate alternative means to the use of the Bogart Trademarks
in Plaintiffs’ historical fimeline exist.

26. By reason of the existence of an actual and justiciable controversy, Burberry is
entitled to a declaratory judgment that its use of the Bogart Trademarks does not infringe
Defendant’s claimed federal, international or common law rights in the Bogart Trademarks and

do not violate Section 43(a) of the Lanham Act, 15 U.S.C. § 1125{a).
SECOND CLAIM FOR RELIEF

(Declaratory Judgment of Non-Dilution)
[15 U.S.C. § 1125(¢)]

27.  Burberry incorporates all prior allegations as if set forth fully herein.

28.  Defendant has claimed that Burberry's use of the Bogart Trademarks has caused
and will continue to cause dilution of the distinctive quality of the Bogart Trademarks by
lessening and diluting their capacity to identify and distinguish the products and services
associated with Defendant and/or Humphrey Bogart.

29.  DBurberry asserts that its use of Humphrey Bogart's name, image, likeness,

celebrity identity and the Bogart Trademarks is a Jawful use that is not infringing nor does it blur
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or tarnish in any way Defendant’s claimed rights in, among other things, the Bogart Trademarks
and is squarely protected under the First Amendment to the United States Constitution,

30.  Defendant is attempting to exert and asser! against Burberry, through its
allegations of blurring or tamishment, rights which it does not possess and rights that are beyond
the bounds of its rights in the Trademarks in a manner that violates the basic rights of Burberry
to tell the history of its brand through its historical timeline,

31.  Norepresentations as to Humphrey Bogart’s or Defendant’s endorsement,
affiliation, connection, association, participation, sponsorship or approval of Burberry’s
historical timneline have been made by Burberry to the public,

32, No sufficient and adequate alternative means o the use of the Bogan Trademarks
in Pleintiffs’ historica! timeline exist.

33. By reason of the existence of an actual and justiciable controversy, Burberry is
entitled to a declaratory judgment that its use of the Bogart Trademarks do not violate Section

43(c) of the Lanham Act, 15 U.S.C. § 1125(c).

THIRD CLAIM FOR RELIEF
(Declaratory Judgment for Non-Infringement of Defendant’s Right of Publicity)

34.  Burberry incorporates all prior allegations as if st forth fully herein.

35.  Defendant has claimed that Burberry’s alleged use of Humphrey Bogart’s name,
identity and persona constitutes a willful and intentional infringement of the Bogart Publicity
Rights.

36. Burberry has not made any representation to the public as to Humphrey Bogart’s
endorsement, affiliation, connection, association, participation, sponsorship or approval of

Burberry. Instead, any reference to Humphrey Bogart by Burberry has been purely factual and
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histarical in connection with a historical timeline and no sufficient and adequate alternative
means to reference Humphrey Bogart exists.

37.  Burberry asserts that it makes no use of Humphrey Bogart’s name, image,
persona, likeness and/or celebrity identity that infringes any of Defendant’s claimed rights in any
way, including Defendant’s statutory right of publicity under New York Civil Rights Law § 51,
California Civil Code § 3344.1, or any other law of a state in the United States.

38.  Any reference to Humphrey Bogart by Burberry is squarely protected under the
First Amendment to the United States Constitution.

3s. By reason of the existence of an actual or justiciable controversy, Burberry is
entitled to a declaratory judgment that its use of or reference to Humphrey Bogart’s name,
image, likeness and/or celebrity identity in connection with its historical timeline do not violate
Defendant’s statutory right of publicity provided by New York Civil Rights Law § 51, Califomia

Civil Code § 3344.1, or any other law of a state in the United States.

FOURTH CLAIM FOR RELIEF
(Declaratory Judgment of No Unjust Enrichment)

40.  Burberry incorporates all prior allegations as if set forth fully herein.

41.  Defendant has claimed the Burberry has unjustly enriched by the acts as described
above.

42,  Burberry asserts that Burberry has not been unjustly enriched by the actions
described above.

43. By reason of the existence of an actual or justiciable controversy, Burberry is
entitled to a declaratory judgment that it has not been unjustly enriched by the use of or reference

to Humphrey Bogart’s name, image, likeness and/or celebrity identity in connection with its

239
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historical timeline under the common law of New York, or any other law of a state in the United

States.

FIFTH CLAIM FOR RELIEF
(Declaratory Judgment of No Quanfum Meruit)

44, Burberry incorporates all prior allegations as if set forth fully herein,

45.  Defendant has claimed that Burberry is entitled to monetary compensation by
Burberry for the acts as described above,

46.  Burberry asserts that Burberry lawfully referenced Humphrey Bogart’s name,
image, likeness and/or celebrity identity in connection with its historical timeline and is thus not
obligated 1o pay Defendant any fees or compensation in connection therewith.

47. By reason of the existence of an actual or justiciable controversy, Burbernry is
entitled to a declaratory judgment that it is not liable on a quantum meruit basis by the use of or
reference to Humphrey Bogart’s name, image, likeness and/or celebrity identity in connection
with its historical timeline under the common law of New York, or any other law of a state in the

United States,

PRAYER FOR RELIEF

WHEREFORE, Burberry requests judgment against the Defendant as follows:

A Declaring that Burberry's use of or reference to Humphrey Bogar’s name, image,
likeness, voice, celebrity identity and trademarks related to the late Humphrey Bogart, including
the name and trademarks “HUMPHREY BOGART” and “BOGART,” in connection with its
historical timeline do not:

(N Infringe Defendant’s registered or unregistered Trademarks;

(2}  Violate any provision in Section 43(a) of the Lanham Act, 15 U.S.C, § 1125(a);

240
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) Violate any provision of Section 43(¢) of the Lanham Act, 15 U.S.C. § 1125{c);

{4)  Violate any provision in New York Civil Rights Law § 51.

(5)  Violate any provision in California Civil Code § 3344.1.

(6) Violate any other federal or state law.

B. Declaring that Burberry has the right to proceed with the use of or reference to
Humphrey Bogart’s name, image, likeness, voice, celebrity identity and trademarks related to the
late Humphrey Bogart in connection with Plaintiffs® historical timeline through any and all social
media platforms;

C. Awarding damages, including treble damages, in an amount to be determined at
trial;

D. Awarding costs of suit herein and reasonable eftorneys' fees; and

E. Awarding to Burberry such other and further relief as the Court may deem just
and proper, together with the costs and disbursements which Burberry has incurred in connection

with this action.

10
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JURY DEMAND

Burberry demands a trial by jury on all issues so triable.

STepTOE & JOHNSON LLP

By: %/14 %’rﬂf

Michael J./Allan

Evan Glassman

1114 Avenue of the Americas
New York, New York 10036
(212) 506-3900

Attorneys for Burberry Limited and
Burberry Group PLC

Of Counsel

Anthony M, Keais

David K, Caplan

Tara D, Rose

KEATSs MCFARLAND & WILSONLLP
9720 Wilshire Boulevard

Beverly Hills, California 90212
(310) 248-3830

Dated: May 2, 2012
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CHARLES J, HARDER (State Bar No. 184593) - N
IRFFRBY 1. ABRAMS {State Bar No, 162795) cm%%fgﬁ%%@% OPY
HaRDER MIRBLL & ABRAMS LI Yt s qu-'ﬁuggrlar Covitrt
1801 Avenus.of the Stars, Saite 1120 ‘
Los Angeles, Galifornia 90087 JUL 15708
Tﬁlﬂphm: (424) 203-1600 John A, Clarke, txecurive OfficovGlerk
Faegimile: (424) 203-1601 ‘ . Van&cman
By
Attameys for Plaintiff
REESH WITHERSPOON
SUPERIOR COURT OF THX §TATE OF CALIFORNIA
¥OR THE COUNTY OF LOS AN(}}ELES —~ WEST DISTRICT
.
REESE WITHERSPOON, an individual, Gase No,: $C120883
Plaintifs FIRST AMENDED COMPLAINT FOR:

v 1, VIOLATION OF COMMON LAW
MARKETING ADVANTAGES ; RIGHT OF PUBLICITY
INTERNATIONAL, INC., a California N . L
corporation; AU-COMAL sa individual, 3 Rfcaop patvacy  ON LAW
SRARS HOLDINGS MANAGEMENT |
CORFORATION, 4 Delaware carporation; 3/ COMMON LAW TRADEMARK /
SEARS BRANDS, L.L.C., an linois Ymited ) TRADE NAME INFRINGEMENT

NNMNmaHMNHHH
e -3 & Ly K [ O T |

lishility compatry; LNT ACQUISTTION, LLC,

a Delaware limited liability company; 4, COMMON LAW TRADE DRESS
RFBHCCA BLADEN, en individusl; i INFRINGEMENT

GEMVARA INC,, 2 Dalaware coiperation; 5| covmo 0G
LAUTREC CORPORATION, & Wyorning mFmIr\q%&mfmlﬁw SLOGAN
cotporation; OVERSTOCK SILVER LLP, a }

Maryland limited Hiability partnership; DEMAND FOR JURY TRIAL

MICHAEL ROBERT CQOKE, an individual;
SKYE ASSQCIATES, LLC, a Mearyland
Umited 1itbility compatry; CENTERBRODK
SALES, LLC, a Comectivut, Hinited liahility
company; RAYMOND GALEOTT], an
individual, MOTIE ENTBERPRISE L1.C, a
Florida Yimited liability company;
POLYVORE, INC., & Dilaware toiporation
with its prieiple place of business located in

(| Monntain View, Californin; FRAGRANCE

HUT, a/k¥s “Fragrangelut,com,” an entity of
wnkuown forr and origing

i
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GRORGE LAFFLIN, an individudl; )
THE BEST LIFESTYLES, e/l/a g
“ThreBestLiTantyles,com™, an entily of

unmown form and origin, WAMBUI
GITHIRB-MBURUJ, ar indjvidual; and
DOES. 1-100, incinsive,

Dafendants.

Plaiiztiff Reese Witheispoon. alleges as follow

[

INTRODUCTION

1. Reese Witherapoon is a wotldwide motion picture star and celebrity, and het name,

image, identlty and persona have wemendoys comme
Witherspooi*s natme and image, without her perthiss

produets, including, amorig others, a so-called “Reest

rcial value. Defendanis used Ms.,
on, in advertising and mavketing jewelry

s Witherspoon® branded enpagement ring,

Defendafiis did fot seek or obtain Ms, Witherspoon’

approval before udig her nams and image

in eonnactivn with the advertising, matketing and salgs al issye, rior did Defendants pay Ma.

Witherspoon aty compensation for such nhauthotize
with the substztitial contmerelal vahie of the'use of
putposes, Deferdants’ actions congtitute 8 vielation
publieity, as well as 2 violation of het right of privas;
trademark; trade dress and slogan, thereby emtltling 1
demages and @ peraranent injunction prohibiting Def

use, let alone compensation cormansurate
e name and image for such commeraial

of Ms, Witherspoon's commnon law right of
v, and infringetnent of her commion lfew

et to-an award of substantial monetary

sndants Gom any forther use of her name ar

image for sommercial pmposes.

2, Plainiiff REESE WITHERSPQON is
California, County of Loz Anggles.
3, Plaintiff is itfformed and believes and)

MARKETING ADVANTAGES INTERNATIONAI

wag,; a corporation organized and axisting under the 1

2

an inklividual and domiciliary of the State of

based thereon alleges that defendant
L, INC., 13, and &t all ¢imes relevant hereto
aws of the State of Califomis, with its

255
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Angeles, State of California.

arganized and existing under the laws 6f the State of

California,
7. Plaintiff is Informed and believes and

organized and exiztng under the laws of the State of]
lopated in Northbrook, Illinois, and. doing business i
California,

8.  Plainiiff is informed and believes and
REBECCA BLADEN is an indfvidual, a damsiciliary,
the County of Los Angeles, State of California,

9, Plaintiff is informed and BeHeves and
GEMYARA, INC, is, and at all imeg relevant herelqg

under the laws of the State of Dpfaware, with fis prin
Matsachusstts, and doing business in the County of ]

10,  Plaintiff is informed and believes atd
LAUTRE(C CORPORATION, doing business as “Di

principat place of busiuess located In the State of Califpnia, County of San Diego, and doing
business in the County of Los Antgeles, among other couities in-the State of Califarnia.

4, Plainiff is informed and helieves and based thereon alleges that defendant
ATE-CO MAIL s an individual, and 8 demifciliary of the State of California,

5. Plaintiffis informed and believes snd based thereon alleges that defendant
SEARS HOLDINGS MANAGEMENT CORPORATION 1, end at 4lf times relevant heteto was,
a corporation organized and existing wnder the laws of the State of Delaware, with its principal
{| plage of businiess loeated i Hoffman Estates, Iinois, and doing busitess In the County of Los

6. Plaintf¥is informed and believes and based thersan alleges that defendant
SEARS BRANDS, L L.C. ig, and af sl timées 1'¢'Ievjt hereto wag, a limited liabjlity company
Tlimois, witl its principal place of business

" loosted in Hoftman Batates, Tflinois, and doing businsss in the. Caunty of Las Angeles, Stule. ol

| LT ACQUISITION, LIC s, and &t all timea relevent hereta was, 2 limifed Hability company

based thesson allsges that defendant

Delaware, with ite principal place of buginess
the County of Los Angeles, State of

bayed thereon alleges that defendant

of the State of Illitiois, and doing bushiess in

basedl thereon alleges that defendant

was, o corporation arganized end existing
sipal place af business loeated in Lexington,
0s Angeles, State of Californis,

hased theraon alleges that deferdant

amondNexug.cout™ is, and at all fimes

3 |
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ralevant hereto was, a cotporation prgenized and existing under the laws of the State of Wyomjng,
‘with 1ts principal place of husiness located in Franklin, Wisconsin, and doing businéss in the
County of Los Angeles, State of California.

I1.  Plainiff iz inTormed and believes and based théreon alleges that-défendant
QVERSTOCK SILVER LLP, doing business as "’OverstnglcSilvm'.cUm” is, and at afl fimes
televant liereto was, a limited Hability parthership organized and existing under the laws of the
State of Maryland, with its principal plage of business located i Cockeysville, Marvland, and
doing business it the County oF Las Angéles, State oi” California,

12, Plaintiff is infornied and believes andrsed thereon alleges that dsfendant
MICHARL ROBERT COOKR is an individual, a domnieiliary of the State of Maryland, and doing
bugiriess it the County of Los Angeles, State.of Califpmnia,

13,

L 2 =] & W b W b e

Par—
-

PlaiitifT is infarmed and believes and

[y
2

hasad theréon atleges that defendant
SKYE ASSQCIATES, LLC, doing husiness as “FantasyJewelryBox,com” is, and at alf times
relevant hereto was, 2 Maiyland limited Hability company with ifs principal place of business
the County of Los Angeles, State of

R @

located in Bethesda, Maryland, and doing busifiess in

Californda, ™ o } '
14, Plnintiff {s informed and helieves and Pased thereon alleges that defendant

CENTERBROOK SALES, LILC, doing business as ‘tves&ddioﬁon.cx:un"is,. and af all times

ot
™

PO S =
O 0 =]

relevant hereto was, a limited Hahility company organized and existing under the laws of the State

e S T S S
hh R @ o = o

26

27 |y was, a limited liability cumpany oiganized and existi
28 ||its prinelpal place of business located ih Cooper City,

of Connectient, with its principal place of business lo
business in the County pf Los Angeles, State of Califl

15.  Plaintiff is informed and believes and |
RAYMOND GALBOTTL i8 an individual, a domivili

business in the County of Los Angeles, State afCanI:mia.

16  Plaintiff is iriformed and believes and

cated in Deep River, Connectiout, and doing
bria.
basad thereon alleges that defendant

iy of the State of Connecticut, snd doing

ased thereon alloges that defendant MOTIF

ENTERPRISE LLC, doing business as “AmberDesivg.com” is, and at afl mes relavant hereto

4

1 under flie Jaws of the State of Florida, with
Florida, and doing business in the County of

FIRST AMITNDED C

DOMPLAINT
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T.os Angelss, Btate ef California.

17,  Plaintiffis informed and believes end based thercon alleges thet defendant
'POLYVORE, THNC., doing busimess as “Pplyvore.catn” ig, and at all times relevant ltereto was, a
corparation.otganized and existing under the laws of the State of Delaware, with its principal place
of busitiess looated in the Staie of Californis, County of Santa Clara, and doing business in the
County of Los Angeles, State of California.

18.  Plainiffin informed and balisves and F)ased thereoi alleges that defbndant
FRAGRANCE HUT a/kfa *“Fragrancaliut.com” s, aild atall times televart eroto was, an entity
of unknown fsrm and origin with dts principat place of business located in Vinsland, New Jersey,
and doing business ip the County of Los Angeles, Stgfe of California

19.  Plaintiff is informed and belisves and based thereon alleges that defendant
GEORGE LAFFLIN is an individual, a domieiliary of the State of New Jersey, and deing business
Int the County of Loz Angeélcs, State of California,

20.  Plaintiff is informed and believes and pasad thereon afleges that defendant THE
BEST LIFESTYLEH a/k/a “TheBestLifestyles.com® |

8, and et all tiches.relevant hereto was, an
entity of unknown form and origin with its principal place of business Incated in the State of New
York, end doing bushiess Ii-the Counity of Los Angeles, Btate of California,

21, Plainfiff iy informed and beligves and pased thareon alleges that defendant
WAMBUL GITHIRE-MBURU is an individual, a dofniciliary of the State of New York, and doing
Buoginess in ihia County of Log Augeles, State of Cali

22.  Plainfiffis inforned and believes and based thereon alleges that the fictitiously-
named Defendants sued harein s Does & through 100, and eacli of them, are inh sorpe mannet

tespontsible or legally ligble for the actions, events, msactions and circumstances alleged herein,

The true names add capacities of'such fictiifously-named Defendants, whether individoal,

eofporats, associate or otherwisa, ere-presemtly unkngwn to Plalatiff, and Plaintiff will seck leave

|| of Coutt to amend this Cormmplaint te nasert the true ngmes and capaclties of such fictitiously-

named Dafandants when the same have been ascertained. Por eonvenience, cach referance to a

named Defendatt herein ghall afso referto Doss 1 thtough 100, All defendanls, including botli (he

TIRST AMENDED &‘TOMPLATNT
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named defendants and those referred to herein as Does 1 fhrough 100, are sametimes collectively
teforied to herein as. “Defendants.” i

23,  Pleintiffis informed and believes and based thercon slleges thut Defendants, and
éach of them, were 4nd ate the agents, emplayees, partners, joint-venturers, co-canspirators,
owners, principdls, and emplayers of the remajning Defendants, and each of them are, and at 41l

timeés herein mentioned were, acting within the course and scope of that agency, partnetship,

—

employment, ctnspiracy, bwriershdp or jaint ventare: Plaintiff is furthoer infoimed and believes
and based thercon alleges tlint the acts and conduet herein alleged of each such Defendant were
known te;, authiotized by antf/or ratified by the other Defendants, ¢hd each of them.

|
REEKSE WIT POON
24, Plaintiff Resse Witherspoon jsa WOrl_Ewidc motion picture star and celebrity who

EOBe A3 S th B W b

pd e ek
B = =

has starred in and received critical acclaim for her pe{rformances in motien pictures that have been
1

a

viewed by milljons of peaple throughent the United Ftates and the woild, Ms, Withefspoon has

ek
o

starred in moate than twenty-five (25) motion pictu;e+ including, among others: Mud (2012), This
Means Wai (2012), Water for Elephants (2011), How Do You Knaw (2010), Monsters vs. Aliens
(2009), Four Cliristtmases {2008), Rendition (2006), Just 1.ike Heaven (2005), Walk the Line
(2005), Vanity Fair (2004), Legally Blonde 2; Red, White & Blande (2003), Sweet Hame
Alabama (2002), The Tmportance of Being Barnest, (2002), Legally Blonde (2001), The Trampet
of the Swin (2001), Little Nicky 2000), Amarican Paychio (2000), Best Laid Plans (1999),
Election (1999), Cruel Intentions (1959), Pleaanntw';le {1998), Ovarnight Delivery (1998),

[ T R e
= & o e X o O

Twilight (1598), Fear (1996}, Freeway (1996), S.F.W, (1994), Jack the Bear (1993), A Far Off

b2
ba

Place (1993), and The Man in the Moon (1991). E

23 25, Mas, Witherspoon has received mitnergus honots, awards and recognitions for her

24 | work, Amang many others, she recetved the 2006 Apademy Award Osear for Best Actiess, the
25 112006 Golden (lobe Award Tor Best Actress in a Motjon Pictute, and the Screen Attory Guild
26 ! Award for Best Acttess, for her performmnce g5 June |Carter in Walk the Lines (2003).

| T2,

2102 |

'

6,
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26,
Awiards and noniinations:
2006 People’s Cholce Award winmer

2008 People's Choles Award winner
2009 People’s Choice Award -winnmi

2T
otheis: i

Bloclbusier Entextainmont Ay
British Academy of Film and
Two (2) National Society of T

Award; and
Four-(4) MTV Movie Awards
MTV Generation Award.

28,
in Devernber 2010, located at 6282 Hollywood Boul

29,  Plainlifl's name, image, identity, and.

comenercial use of hér ddine, image, identity o pers

products, cotertainment, services and/or companies

7

As 2 testamerit to her substantial and enduring popularity and commercial value

I over the tourse of the past 16 years, Ms. Withetspoon has received the following People’s Choice

20035 Feople’s Cholee Award nominge for “Fevorite Female Movie Star

2012 Peaple’s Cholee Award. nomines for “Favorite Movie Actiess”
2013 Pegple’s Chaiee Award nominep for “Favorite Comedic Movie Actress”

Mg. Witherspoon has veceived the following edditinnal awards, ameng many

|
Broadeagt Film Crifics AssociLitlon Award
" Three (3) Tean Choies Awards including the Extraotdivary Achieveinent

M, Witherspoon alsc wag honored w
gnd heve gubstantial gommerelal value, She exerc;hsls carefu! consideration priorto permitting the

value of her hathe, image, identity and porsatia is nof diminiskied, eitlier by association with
products, entertalnment, services and/or pompaniog W

Suppett and/or by over-samration af Let naie ard irTage. Ms. Witherspoon will notvalontarily

0260

for “Favorite Leading Lady”
for “Favorlte Female Mavie Star”

for “Favorite Fernale Movie Star®

ravd
Television Afls Awdrd

ilm Critics Awards

Trom 2001 through 2011 iticluding the

ith a Star on the “Hellywood Walk of Fame"
svard in Hollywaod, California,

persond ave tecognized instantly by the public

110 1q shisure thit they avs asgotiated with

1 which ghe believes and to ensire that the

yhich she does not personally desire to
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corapeutsate her for any potential diminition in valué

.|| aprpeat in print or other media for a compatty or product uniess she carefully selgots and believes
fn the sompatiy end product, dnd unless the compeusation sha receives is both eommensiwate with

the value of the exploitatipn of her name, image, identity and persons, and suffictent to

resultinig from the commersial use of her

publicity rights, intellectual property rights and privacy tights.
DEFENDANTS® WRONGFUI, CONDUCT

30,

Plaintiff is nformed and believes and on that basls alleges that Defendants ave, and
at all times relevant hereto were, primagily engaged in the business of mamifactning, distributing,

marketing and/or sebling jewelry and other products, bnd advertising, marketing and solling their

praduicts it the State of California, and throughout the United States and the world.

31, Defendants intentionally and prominettly used Ms. Withsuspoori’s nare,

15
1%
17
18
19
20
21
22
23
24
25
26
27
28

12, Within cettain of the Advertisemants,

photograph, ileness, {dentity #nd state sommion law fradetnark, trade daene, trade dress and
slogan (collectively herain “Plaintifi®s Rights”) in adyertising, marketing and/or propmtion
(colectively, the “Adventisements™) 1o sell jewelly a+d othei products (colleciively, the

“Advertised Products™). ‘

Plaintiff's Riphts were used immediately

adjacent or in elose praximity to the Advertised Prodnots, other praducts for sale, and particular

Defendents® company names, logos, trajemarks, trad

e names, trade dtess and slogans, so as fo

create-an nnewtharized and felso associdtion with Plaintiff, and infringement of Plalntiff*s Rights,

33,  Atnotimedid Plaintiff evergive her ;Lerm'msicn to Defgndants, ot any of tham, to

use Plainfifs Riglts in the Advertisemerits, or 1o advertise, matlet, promote ot sell the

Advertised Products, pr in any other manner, nor has

any Plaintiff heen compensated for such

unauthorized commercial use of her publicity rights gr ptivacy rights,

4.  Plainfiffis informsd and believes snd

intentlonally, negligently and/or knowingly canzed P

pased thereon alleges that Defendants
aintiffs Rights to appear: in the

Advertisements for the purpose of advertising and promoting Defendants and thelr products,

including the Advertised Produets.
i

8

261
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35.  Plaiptiff has davelopsd and cultivaled her nante, image, identity and petsona to
cyeate celebrity and universal recogpition, and Defendants have, without any right, title or
suthorization, misgpprapiated Plaintiff’s Rights including her valuable right of publicity and the
| nssoelated success and populacity of Plaintiff, by unlawfully using her name, photograph;, image,
identity ahd petsons for the aforesaid commerelal purposes,

FIRST CAUSE OF ACTION
(For Violatlon of Cortingn Law Right of Publicity Agatnst All Defendants)

36,  PlaintifTrepeats, re-alleges, adopts anid inecorporetes cach and every allepation
contained in Paragraphs 1 thevugh 35 inclusive, as tljgough filly sct forth hérein.

37,  Based on her hard work and use-of her talents in the anteriainment field, Plaintiffs
name, photagraph, image, identity and porsona have become, and are, very valirable wotldwids
and are invested with substantial goodwill in the eyekﬂf the publie, Accordingly, Plaintiff has a
valudble right of publicity, 4 right with substantial egmmercial value, which she has not ajgreed to
licenss or transfer, in whole or in part, to Defendants, ar any of them, for any puipose whatsoever.

38.  The wranghul acts of Defetidants, and éach of thent, as alleged héreinabove,
‘constitute a violation and misappropriation of Plainlifs rights of publielty because Defendants
have hﬁshppmpriﬂted Plaintiff’s name, photograph, imege, idéntity atid psrsena, aid used them,
withoyt permission, for Defendante’ sdvantage inelutfing, without limitation, to advertise and

pramote Defendants’ businesses in gensral, and promaote-and sell their products and, in particular,

39.  Asadirect and proximate sesult of the-aforesaid wrongful acts of Defendants,
Plaintiff has beeh damaged in an amount that exceedy the jurisdictional minimum of this Cout, to
be determined at the f#me of kial.

40,  Plaintiff is informed and beligves, and based thercon alleges, that Defendants, and

5 || each of them, in doing the things herein dlleged, actell willfully, maliciously and oppressively, and

with full knowledge of the adverse effect of their acdons oft Plainthff and with willful and

27 || deliberate disregard for the consequences to Plaintiff] By reason thereof, Plaintif is entitled to

24 || vecover punitive and exsmplary damages fiom Deferddants, ahd eaeh of them, in an amount to be

g .
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deterinined at the time of trial,

SECOND CAUBE OF ACTION

(For Viofation of Comimon Law Right of Privacy Against All Defendants).

41.

Plaintiff repeats, to-allages, adopts and incorporates each and every allogation,

contained in Paragraphs 1 through 40 inclusive, as though fully set forth hetein.

4%,  Defendaivts’ wrongful avts, ag alleged

heteinabove, constiiute a violalion of

Plaintiff’s coramon. law-tight of privacy because Defgndants, without Pleintiffs permission, used

Plaintiff"s name and pliotograph to advertise and promote Defendants’ compgnies and products,

43,  Defendants have infringed Plainttffs
the use of her image, identity and parsona; in ditect

44,  As g dirost and proximae result of th

right to be left alone and her right to.control
iolation of applicable privacy laws.

> wforesaid wrongful acts of Defondants,

Plaintiff has hieen ddmaged in an amount that exeeeds the jurisdictional minimum of this Court, 1o

be-determined at the time of trial,
45.
dolng the things herein gileged, acted willfully, mati

Plaintiff is inforened and helieves, and

for the consequendes . Plaintiff. By reasen thergof,

 based dhictoan alleges, that Defendants,
tiously end oppressively, and with full

. imowiedgo of the mdvatse effeet of ity actinns on Plaintiff and with willful and deliberate di'éregard

Plaintifi'is entitled to recover punitive and

exemplary damages from Defendants {m an amount p be detesmined ot the time of trlal,

THIRD CAUSE OF ACTION
(For Common Law Trademark / Trade Namg Infringement Apainst All Defexrdants)

46,

Plaintiff repeaty, re~alleges, adnpts and imeosparates each and svery dllegation

contalned in Paragraphs 1 thiough 45, inclusive, ag thovgh fully set forth herein.

47, Plaintffs name and image constifute

comimon law-trademarks, and her name

constitutes a comtnen law trade natne, all of which 2fe owned by Plaintiffl.and have been

extensively adveriised and promuted throughout the

result of this advertising ahd prémotion, Plghtifi’s common law tadémarks and trade nams are

vorld for move than twenty(20) years, Asa

renognized throughout werldwide trading aveps and ¢hannels of trade as famous and distinctive,

and are identiffed by the purchasing public with Plaigtiff. Plaintiff’s comrhon law teadetnarks and

10

Page 27 of 32 Page |D263
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! teade narie are famous and distingtive within the meaning of applicable conimon law,
48,  Notwithstanding Plaintiff’s rights, Defendants, without Plamntiff’s authorization,
advertised, distributed, offered to sell and sold produets and-setvices that unlawfilly utilize
Plaintiff’s cornmon law trademarls and trade name,

49, Defendants’ use, and continving use, of Plaintifs common.law frademarks end
trade name in connectlon with Defendants’ companies, products and services constitutes a
violatiot of applicable commor law ib that it creates a filsé association between Plaintiff and her

gomfrion law trademarks and tradename, on the one hand, and Defendants’ oomipanies, praducts

- - N N

and setvices, on the other hand, and a false designatign of origin as to the goods and services
advertised, marketed, promated, distifbuted,; offered i‘or sule dand gold by Defendants, Defendants’

—o
_ o

use of Pladntiff*s common law trademarks end trade r}ame is likely to confuse, mislead and/or

=
b

decelve the consuming publie and trade by aveating the fatse.impression that Defendants’

companies, produgts and.services are or were approv#d, authotized, sponsored, endorsed,

=
S

guaranteed by andfor are in sotns way affilisted or aspociated with Plairtiff

50,  Defendants® use, and continuing uss, q:;f the Plantiff’y cominon law tradematles and

ey
S, w

pade mamne I tottmection with Deféndanits’ coﬁi'panie:ﬁ, products, and services also constitutes 4

falge gr misleading desoription of representation in viblath:m of applicable cammon law,

—
@ =

51.  Asadirect and jiroxinmts result of Defendants’ wrongful conduct deseribed herein,
Plaintiff s entitled to the recovery off (1) wny and all| damages sustained by Plaintiff as a result of

|
=

Defendants’ canduot; (2) Defendants’ profits assotiated with the use of Plaintiffs cornmorn law
trademarks and trade name; and (3) Plainkiff’s costs of suit.
52, Plainiifis informed atid beliéves, and|baged thereon alleges, that Defendants, in

bd
BRR

dofng the things lrerein allagad, acted willfully, ma,lic'fousl,y and oppressively, and with full
kmowledge of the adverse effect of theiractions on Plaintiff aad with wiltful and deliberate

b
iy

| aed
tn

disregard for the consequences to Plaintiff, By reaamil thereof, Plainiiff is entitled to recover

4

punitive and exemplaty dantages fram Defondants .in1an amount ta be diteérmined at the time of
triat, '
111

& 3
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53, Plaintiff alto sesks a preliminary and parmanent injuncfion to prohibir Defendants
from any further commercial use of Plajntiff’s commeon law trademarks and {rads name, or any
Tterations thereof.

FOURTH CAUSE OF ACTION
(For Common Law Trade Dress Infringement A gainst All Defendants)

54.  Plaintiff repeats, re-alleges, adopts and incorporates each and every allegation
-ooniained in Paragraphs 1 thréugh 53, inclusive, ag ﬂ;uugh fuilly set forth herein,

55.  Defendants, without Plaintifis auﬂm]{:izatian, advortised, distributed, offered to sall,

| and abld products that unldwhilly utilize Plaintiffs chritmon [aw trade dress, nainsly, et hatne,

tmage apdl identity as.ysed in commerce far more thzin twenty (20) years,

56:  Defendants use, and continuing nee, df Plaintiff’s common law ttade dress, in
connection with Defendants’ companies, products ari(i services congtingtas a violation of
tpplicable common law in that it creates a false asso{:iat-ion botween Plaintiff, on the 6ne hand, and
Defendants’ sontpanfes, produets and.sarvices, on the.otfer hand, and a falss desionation of origin
as-to the goods and setviees advertised, mafleted, ppmoted, distributed, offered for sale, and sold
by Defefidints, Deféndirits™ use’of Plaifitifs conumbn law frade dress is likely to cotififze,
misfead and/or deceive thie consuming public and tra’ie by creating the false impression that
Defindants’ comipanies, products and services are ai{wera approved, authorized, sponsored,
endomsad, guaranteed by and/or ate in aome way affillated or associated with Plaintiff,

57.  Defendants’ usc, and continning use, of Plaintiff's common law trade dress in

21 " aonnection with Defendants® companies, produsts atld services also constitutes a false or

22
23
24
25
26
27
28

grisleading description or iepresentation in violation pf applicable commaon law,
58, As adirect and proximate resuit of Dgfendants® wrongfil conduet deseribed hereln,
Plainiilis entitled to the recdvery of:. {1) eny and al] damages sustained by Plilatilf as a teqult of

Defendants' conduct; (Z) Defendants® profits associated with the use of Plaintiff’s commor lavw
trade dress: and (3) Plaintiff's coste ofsuit, |
59.  Plaintiff is informed and believes, and' based theteon alleges; that Defendants, in
|

doiiig the things herpin allaged, acted willfully, 'malic%iauély and oppiessively, and with full

12 |
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knowledge of the adverse elfeot of its actions on Plaintiff and wiih wilthil and dellberare disregard
for the cansequences to Plaintiff, By reason thereof, PlaimifT Is entitled to fecover punilive and
exemplary damages from Defendanis it a amonnt (o be determined at the time of trisl.

60,  Plaintiff also seols a preliminary and permanont injunction fo ptohibit Defendanta
from any further commercial nse of Plaintiff*s common law trnde dress.

EIFTH CAUSE OF ACTION

(For Cotnmon Law Stogan Infringement Agninst All Defendants)
61,  Plainfiff repeats, re-alleges, adbpts and incorjiorates sach and every altegation

pontained in Paraginphs | thraugh 60, Inclusive, as thaugh fully set forth herein,
|

62,  TDefendants, withowm Plaintiffs alltltmii'zztion, advertised, distributed, offered ta gell,

and sold produats that nnjawfully utilize Plaintiff"s c}ommo_n Taw glopan, namely, heér name "Reese
Withelspaon,” whiclt Plaiodifl has used in cou‘nmcrse:t for mote than twenty (20) yesrs.

§3.  Defendauts’ use, and continuit nge, Ipi" Plaintiffs corunon law slogan, in
connection. with Defendants’ companies, products mid services constitates a violation of
apflicable common law in that )\ creates o fulue asso%:iation hetween Plaintiff, on the one hand, and
Defendanits’ comparies, protucts and selvices, on th%a other hand, and e filse désignation of origin
a8 to fhe goods and sarvieat ndvertized, marketed, pr%:muted, distributed, offered for vale, and sold
by Defendants, Defgndants® use of Plaintiff's comnffm_law slogan is likely to confuse, mistead
and/or deceive the consuming public aid trads by ciealing the filse impression that Defendants’

companies, products and services are or wore alaprode,. authorized, sponsored, endossed,

21 " gudvanteed by and/of are in sOme way affiliated ov adrsbn'iated with Plalngiff,

64,  Defendants’ use, aud eontinping use, o Plaintiff’s common law glogay in
sotingction with Defendants® sompanies;, produets anid sstvices also constitutes a false or

misleading desctiption or representation in viplation bf applicatle common law.

25 " 65,  Asadireet and proximate result of Defendants’ wrongfil eonduct deseribad herein,

Plafniiff is entitled to iho recovery oft (1) any and all dampges sustained by Pleint}{?as a result of
Defondants’ conditet; (2) Defendants’ profits associaled with the tise of Plaintifs common Jaw
stogan; end (3) Plainiff's costs of suit,

13
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66.  Plaintiff is.informed aid believes, and based thereon alleges, that Defendants, in
doing the things herein glleged, acted willfully, mulicidusty and oppresaively, and with full
knowledge of the adverse effct of its actions on Plafntiff and.with willfyl and deliberate distegard
for the consequences to Plaintiff, By reason thereof, Plaintiff s entitled to recover punitive and
exemplary damages from Defendents in an amount to be determined at the time of trial,

§7.  Plaintiff dlso seeks a preliminary and parmanent injunction to prohihit Defendants
from emy further commercial nse of Plaintiff’s common law slogen, namely, her name “Roese
Witherspoon,” ar' any iteration theredf,

WHEREFORE, Plaintiff prays for judgment dgainst Defendanis, jeintly and severally, as
follows;

1. (lenema] and speeis! damages in an amonnt not leas than Fifleen Miilion Do)lays
{$15,000,000) in agcordance with proof at tfial, twgether with intprest thiereon at the legal fate;

I Exemplary and punitive damuges in an amoint according to proof at the time of
1dal}

3. Proliminary and permesent injunctiaw prohibiting Dafendants and their affiliated
‘companics fram any furtheruse of Plaintifs Ri‘glits_,; ineluding without limifation her name,
photograph, likeness, image, identity, persona, voice, scund-alike vaics or signature in a manmey
that violates her comrrion law publicity tights, tmdcnéa:ks, trade name, ttade dress andfor slogan
tights, and also prolibiting Defendants and their afﬁ-liiated pompanies from any further viclations
of Plaintiffs peivacy ghts; o

4. Forall egsts of suft incurred herefis; afd
/11 |
Hi
Hi
{H
{1
i
iy
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3. Far such other-and further telief as the Comt may deern proper.
Daged: July 13, 2013 HARDER MIRELL & ABRAMS LLP
Altameys :[‘01 I-‘Iah'rt{ff REESE WITHERSPOON
BEMAND FOR JURY TRIAL
Plaintiff hereby demands & trial by jury.
Dated: July 15, 2013 HARDER NIIRELL & ABRAMS LLP
Atfomeys Tt Plahruff REBSE WITHERSPOON

15
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9/26/2017 Michael Jackson Tops Forbes' 2018 Top-Earning Dead Celebrities List | Biliboard

Sony paid the singer $115 million for a 50/50 partnership for Sony/ATV Publishing after Jackson
initially bought the Sony/ATV publishing company for $47 million back in 1985 (the equivalent to
$160 million today). Earlier this year, Sony bought Jackson's half for $750 million, giving the pop
legend his highest payout to date.

PR BN SIS
Michael Jackson's Top 50 Billboard Hits

Cartoonist Charles Schulz -- known best for his iconic Peanuts franchise -- bows in at No. 2 with
$48 million. The 2015 Peanuts' reboot The Peanuts Mavie pulled in $45 million during it's
weekend debut. Golf veteran Arnold Palmer, who passed away just last month, claims the No. 3
spot with $40 million.

Music legends ©lvis Presley and Prince close out the top 5, racking in $27 million and $25 million.
Prince's Paisley Park recently opened it's doors to the public, and patrons paid anywhere from
$38.50 to $100 to tour the recording studio, according to International Business 1imes,

Check out the top ten of Forbes' highest-paid dead celebrities list here.

10. Bettie Page - $11 million

9. Albert Einstein - $11.5 million

8. John Lennon - $12 million

7. Theador Geiel "Dr. Seuss" - $20 million
6. Bob Marley - $21 million

5. Prince - $25 million

4, Elvis Presley - $27 million

3. Arnold Palmer - $40 million

2. Charles Schulz - $48 million

1. Michael Jackson - $825 million

hitp:/Awww.billooard.comfarticlesinews/7 54 1068/michael-jackson-forbes-2016-top-earming-dead-celebrities-list
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Bill Text: NY A0815512017-2018 | General Assembly | Amended | LegiScan

A. Blbhh--1A 7

3. an action te recover damages for assault, battery, false impriscon-
ment, malicious prosecution, libel, slander, false words causing special
damages, or a viclation of the right of [t:2.#y] pvklacaty under
[eran bivss §Foviy -] article fLive of the civil rights law;

§ &. This act shall take effect on the one hundred eightieth day after
it sghall have become a law, and shall apply to deceased individuals who
died on or after such date.

hitps:/ilegiscan.com/NY flext/A0B155/2017

277

ki



SEXUAL HARASSMENT



278

Title VII of the Civil Rights Act of 1964

DEFINITIONS
SEC. 2000e. [Section 701}

For the purposes of this subchapter-

(a) The term “person” includes one or more individuals, governments, governmental
agencies, political subdivisions, labor unions, partnerships, associations, corporations, legal
representatives, mutual companies, joint-stock companies, trusts, unincorporated
organizations, trustees, trustees in cases under Title 11 foriginally, bankruptcy ], or
receivers.

(b) The term “employer” means a person engaged in an industry affecting commerce who
has fifteen or more employees for each working day in each of twenty or more calendar
weeks in the current or preceding calendar year, and any agent of such a person, but such
term does not include (1) the United States, a corporation wholly owned by the
Government of the United States, an Indian tribe, or any department or agency of the
District of Columbia subject by statute to procedures of the competitive service (as defined
in section 2102 of Title 5 [United States Code]), or

(2) a bona fide private membership club (other than a labor organization) which is exempt
from taxation under section 501(c) of Title 26 [the Internal Revenue Code of 19867, except
that during the first year after March 24, 1972 [the date of enactment of the Equal
Employment Opportunity Act of 1972], persons having fewer than twenty-five employees
(and their agents) shall not be considered employers.

{c) The term “employment agency” means any person regularly undertaking with or
without compensation to procure employees for an employer or to procure for employees
opportunities to work for an employer and includes an agent of such a person. ...

(f) The term “employee” means an individual employed by an employer, except that the
term “employee” shall not include any person elected to public office in any State or
political subdivision of any State by the qualified voters thereof, or any person chosen by
such officer to be on such officer’s personal staff, or an appointee on the policy making
level or an immediate adviser with respect to the exercise of the constitutional or legal
powers of the office. The exemption set forth in the preceding sentence shall not include
employees subject to the civil service laws of a State government, governmental agency or
political subdivision. With respect to employment in a foreign country, such term includes
an individual who is a citizen of the United States.

UNLAWFUL EMPLOYMENT PRACTICES
SEC. 2000e-2. [Section 703]

(a} Employer practices

It shall be an unlawful employment practice for an employer -
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(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate
against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual’s race, color, religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employment in any way
which would deprive or tend to deprive any individual of employment opportunities or
otherwise adversely affect his status as an employee, because of such individual’s race,
color, religion, sex, or national origin.

(b) Employment agency practices

It shall be an unlawful employment practice for an employment agency to fail or refuse to
refer for employment, or otherwise to discriminate against, any individual because of his
race, color, religion, sex, or national origin, or to classify or refer for employment any
individual on the basis of his race, color, religion, sex, or national origin.
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Title 8 of the Administrative Code of the
City of New York

Chapter 1 - Commission on Human
Rights

§ 8-101. Policy.

In the city of New York, with its great cosmopolitan population, there is no greater
danger to the health, morals, safety and welfare of the city and its inhabitants than the
existence of groups prejudiced against one another and antagonistic to each other
because of their actual or perceived differences, including those based on race, color,
creed, age, national origin, alienage or citizenship status, gender, sexual orientation,
disability, marital status, partnership status, caregiver status, any lawful source of
income, status as a victim of domestic violence or status as a victim of sex offenses or
stalking, whether children are, may be or would be residing with a person or conviction
or arrest record. The council hereby finds and declares that prejudice, intolerance,
bigotry, and discrimination, bias-related violence or harassment and disorder
occasioned thereby threaten the rights and proper privileges of its inhabitants and
menace the institutions and foundation of a free democratic state. A city agency is
hereby created with power to eliminate and prevent discrimination from playing any
role in actions relating to employment, public accommodations, and housing and other
real estate, and to take other actions against prejudice, intolerance, bigotry,
discrimination and bias-related violence or harassment as herein provided; and the
commission established hereunder is hereby given general jurisdiction and power for
such purposes.

23. The provisions of this chapter relating to employees shall apply to interns.

28. The term “intern” shall mean an individual who performs work for an employer on a
temporary basis whose work: (a} provides training or supplements training given in an
educational environment such that the employability of the individual performing the
work may be enhanced; (b) provides experience for the benefit of the individual
performing the work; and (c) is performed under the close supervision of existing staff.
The term shall include such individuals without regard to whether the employer pays
them a salary or wage.
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NEW YORK STATE HUMAN RIGHTS LAW PROTECTS

INTERNS FROM DISCRIMINATION
Provisions cover unpaid interns in the private and public sectors.

As we approach the beginning of summer internship season, Commissioner Helen
Diane Foster wants to remind all New Yorkers that interns are protected from
discrimination in the workplace under the New York State Human Rights Law. Unpaid
interns are protected from harassment and other unlawful discrimination based on age,
race, creed, color, national origin, sexual orientation, military status, sex, disability,
predisposing genetic characteristics, marital status, or domestic violence victim status.

‘Internships play a crucial role by providing vital experience that can guide an individual
to professional success,” said Commissioner Foster. “Whether a regular employee or an
intern, everyone is entitled to a workplace free of discrimination and harassment in the
State of New York. This measure ensures that all workers are afforded their full rights
under the law.”

The Human Rights Law defines “intern” as a person who performs work for an employer
for the purpose of training under certain circumstances. Among them, that the employer
is not committed to hire the person performing the work at the conclusion of the
internship and that the person performing the work agrees with the employer that they
are not entitled to wages for the work performed. The work performed by the intern is to
provide or supplement training that may enhance the intern's employability, provide
experience for the intern’s benefit, be performed under close supervision of existing
staff and not displace regular employees. If an individual is called an “intern” but paid,
that person will likely be considered a regular employee under the Human Rights Law.

These provisions explicitly protect interns from sexual harassment, which under the
Human Rights Law is considered a form of sex discrimination, as well as other forms of
harassment

For their part, employers cannot discriminate against interns in selection, retention or
terms, conditions and privileges of the internship or when advertising for the internship.
It is also unlawful for employers to discriminate against pregnant interns or retaliate
against an intern for opposing discriminatory behavior or for filing a complaint.
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The Human Rights Law prohibits discrimination in employment, housing, credit, and
other jurisdictions, based on age, race, national origin, sex, sexual orientation, marital
status, disability, military status, and other specified classes. Complaints with the
Division must be filed within one year of the most recent incident of discrimination. For
more information about the law and the work of the agency, please visit the Division of
Human Rights' website at www.dhr.ny.qov.
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Women are angry because
of men. Again.

Villains like Harvey Weinstein aren't new. Villains getting caught is.

By Elizabeth Wurtzel October 17

1, § Elizabeth Wurtzel is the author of “Prozac Mation,” “Bitch” and “Maore, Now, Again.” She is a lawyer in New York
City.

Harvey Weinstein is the villain we were waiting for.

He used to run the studio that brought us “Pulp Fiction,” a movie that taught everyone about redemption, but he is now the
guy in the bathrobe. Harvey Weinstein is every woman'’s piggish boss. He is the creep who corners you at the company

Christmas party and demands a kiss under the mistletoe.
Harvey Weinstein is that guy.

After eight exhausting months of Trumpdom, the Weinstein news broke a year after the “Access Hollywood” tape first

dropped, almost to the day. Now Weinstein is the cathexis for our rage at living under the harasser in chief.

Donald Trump got away with it, like he gets away with everything. Most women — even hattle-hardened feminists — have
given up on making anything stick to him. But now here is Harvey Weinstein, and his long-running show in the hotel room
bathtuh has been canceled. Right here, right now, in Trump’s America, a powerful man has been taken to the cleaners and put

out on a wire hanger.

Women are thrilled. Gobsmacked. T did not see this coming, No women’s issue has hit this high on the outrage thermometer
since Trump took office. There was a women’s march the day after the inauguration, and then a quiescent resistance. Hope for
2018. Then for 2020. Then just for someday. Someday, maybe, it won't be 1958 anymore.

But now: Wow! The Weinstein scandal is the sound of blowback.

Sexual harassment has done it. This is the thing that disgusts women. My iPhone is screaming at me with text messages from

friends:



I hope a group of women armed with clubs beats him black and blue. And leaves him on the steps of the New York2 84

Courthouse, naked in the cold.

Happy to see the blame fall on the perp and not the victim for a change

Like, wake me when anything structural changes

There is no such thing as a woman who has not experienced sexual harassment. Sexual harassment is a lifestyle. It is just
dating for powerful men. Most of them don’t know they ave doing it. They don't believe they are engaging in bad behavior.
They are sure they are the handsomest men in the world — why else would they be so successful? They think every woman is

dying to get with them.

Men who do this sort of thing think they are just being friendly. They are just asking the girl out who — so what? — happens to

work for them.

Asking again and again and again.

Cornering her.

Pushing her against the wall.

Threatening her -— of course not meaning it, because that would be totally wrong.

Over and over again. But, no, not seriously, of course.

We're all grown-ups.

But asking again and again. And again.

Until it is unbearable and someone has to leave, usually her. No: always her.

She has to go.

It was her fault for not being easygoing. Maybe — this has to be it — she had her period. Women are so touchy. Why can’t they
take a joke? Why can’t they laugh about it? He was not serious about the whole throwing her against the wall thing. This is an

office, so of course not.

Oh, whatever. Women just suck.



That is what women are almost always up against with sextal harassment, No one listens to thern. They are stuck. They put up
or shut up. There is no point reporting it. Nothing changes. It makes matters worse to tell. Then not only are you a grouch, you

are also a tattler.

Yet in the doom and gloom of the Trump presidency, Weinstein was fired by a board of directors of nine white men, who for

years enabled him and who are now running for cover thernselves.

Women love this story. We are in a frenzy of hashtags. People keep asking mc who I think should be investigated next. There is

all this excitement, as if consciousness is change.

But it is not even a precursor to it most of the time. We are mostly frogs wishing we were tadpoles. The forward march of time

is a crawl,

Sexual harassment is not about sex or love. It is about power. It thrives among cults of personality, because rock stars have
groupies, and so do CEOs. Weinstein’s wretched behavior was a tribute to his dominance. Through years of lawsuits and
settlements, at his closely held concern, aberrance was tolerated like some fringe eccentricity, because — because why?
Because they told themselves this day was never coming. Plainly Weinstein was impossible to challenge. That is power.

Sexual harassment is the result of the male-dominated power structure. It will take more than awareness to topple that.

We have heen through this before, with Clarence Thomas, in televised hearings that we all watched, and with Bill Clinton, on

and on, and of course with Trump.

Nothing changed after those long nights of the soul.

Of course not.

Powerful men do not believe the rules apply to them,

Do powerful men know what they are like? They do not. It is that lack of self-consciousness that allows them to propel forth.

Stop wondering if Donald Trump knows what he is like. A rainbow does not see it has color.

Hollywood is a minor offender when it comes to sexual harassment. Things are really bad in New York and Silicon Valley.

Hello, Fox News! Hailing Uber! And a special shout out to D.C., intern central, where politics makes strange bedfellows,

Sexual harassment is bad everywhere that men and women work together. The workplace is a steam bath. What can we do? It
is a hotbed of hot beds. It is where so much dating action happens. It is where men and women meet. It is difficult to police. If
vou get the feeling it is total chaos, you are catching on. Young people getting in one another’s pants is the cost of doing

business. But powerful old men are supposed to stay in the corner suite where they belong.



Plainly, they don't. ‘ 286

Women are angry. We should be. About all of it. We are a failed revolution. Sexism is bad. We notice it now. Where did all
these white men come from, and when will they go away? Because of Trump, I don’t even like listening to Bob Dylan anymore,
because I am so sick of what any man has to say about anything at all. And I am trying to be reasonable. It is unbelievable to be
a woman with Trump as president, such a profound insult that all men are implicated. This week it's Weinstein, but moving

right along. We need to fix the whole thing.

Or as my favorite text message put it; Men. Again.






stories from models on Instagram last week about abusive
situations they’ve encountered — from sexual harassment and
molestation to attempted rape. Over 75 models have weighed in
so far.

The anonymous comments posted on Russell’s Instagram
describe a myriad of scenarios, with models describing
photographers propositioning them, physically grabbing them,
exposing themselves and sending nude photographs. There are
also accounts of underage models unknowingly winding up in
unchaperoned situations or being asked if they were a virgin.

Another commenter described how at the age of 17, midway
through a normal shoot, she was “basically forced” to take her
clothes off to get in the shower so the photographer could take
photos and he took advantage of her in many ways.

Russell advised her 89,300 followers, “If you have been a victim
of rape or assault 24/7 support is available from rainn.org,”
referring to the Rape, Abuse & Incest National Network.

Executives at The Lions Model Management LLC, which
represents the 30-year-old Russell, did not respond to a request
for comment, nor did Russell.

“I think what Cameron is doing is very important. All models
deserve the right to feel safe and respected. Unsafe
environments should not be tolerated and abusers should be
reported,” said Steven Kolb, chief executive officer of the
Council of Fashion Designers of America.

“CFDA puts its support behind Cameron and others who are
speaking out. I also applaud the Model Alliance and their
efforts,” he continued. “We started the CFDA Health Initiative in
2007 to address eating disorders and underage models. In recent

years we have encouraged more diversity on the runway as part
of our fashion week cutreach to the industry. I believe we've
been able to impact positive change with our work. While we
have not been specific on sexual harassment, our Health
Initiative is committed to the notion of a healthy mind in a
healthy body, and there cannot be one without the other. I do
think it important that we expand our Health Imitative
guidelines to be more specific on harassment and it is
something we will do.”
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When Janes seullv, s casting diveetor, posted on siagrm i
Febrouary allesdons that models were Deing abesed during o
Batencigoa gasting. i set off a lresform, He said he received

almost 10,000 responses in the first two hours about abuses
models had endured in their careers.

He said he got e-mails from gi1ls saying that a stylist touched
her. “I discovered in speaking with other agents and other girls, I
started to hear more stories like this....It was in the air, and we
knew it. I didn’t know the extent. Especially with these test
photographers and those that kind of prey and take advantage
of these girls. You always hear an isolated thing....You hear the
stories and 1 was getting stories about stylists and a couple of
photographers,” he said. He said he would hear about sexual
harassment and how a haircut destroyed a girl’s sense of self-
esteem, and the agency dropped her.

“To get these e-mails from these boys and these girls is really
devastating. Three days after it happened, I went home to 1,300
e-mails. From the girls and the boys and from their parents. The
abuse overall is rampant, and the fact that it has become
rampant is because it all became about power,” said Scully.

The reason people don’t speak out is because they’re afraid
they’ll be blackballed, he contended. “That’s where the double
standard is the worst,” said Scully.

This fall Kering samd VMU Mot Hennessy Touds Veitton issued

has been implemented by both groups’ brands worldwide,
requires models to present a recent medical certificate proving
their overall health, and bans the hiring of models below the age
of 16 in shows or shoots representing an adult, among other
measures. Models ages 16 to 18 must have a chaperone or
guardian on the set during the shoot.

l-rapcois-Henri Iinault, chairman and chief executive officer of
Kering, said at the time that the group had been working on the
topic since 2015, but was mioved to act quickly after Scully blew

the whistle on several brands, including Itslenciaga, Hermes
and Elie Saab, for allegedly abusing models.
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Concerning Russell’s Instagram with all the models’ stoties,
Scully said it was “incredibly brave” for the models to post their
staries. “I think what she did is awe-inspiring [and] brave. She’s
opened a door that was never opened,” said Scully, noting that
many of the girls who weighed in were under 18.

Faith Kates, president of Next Model Management, said she
personally doesn’t hear that much about abusive behavior, and
when an abuse has occurred over the years, she would call the
photographer directly. “I think Next is pretty powerful and the
girls don’t get hit [on] that much anymore. I think the ones that
do are the ones that don’t have great representation. We have a
voice,” she insisted.

She recalled an incident that happened many years ago when
someone was giving a girl drugs. “I went to the guy’s office with
a bag of goodies that he was giving her and I said, ‘if you ever see
me on the street, you should cross it.” And if he ever did it again,
Iwould put him in jail,” she said.

“I've made a lot of phone calls over the years,” she continued.
She said she tells her girls: “If you think ever that somebody’s
bothering you on the set, you call us and somebody will be there
in 15 minutes. We do what we can do to protect our people,” she
said.

Michael Gross, author of “Focus: The Secret, Sexy, Sometimes
Sordid World of Fashion Photographers” and “Model: The Ugly
Business of Beautiful Women,” addressed the abuse that has
occurred in the modeling industry for years.

“I think that among the people who understand how the sausage
gets made, there has always been an understanding that there
are industries in which the bodies of attractive young men and
women are treated as commodities. It has been a ‘below the
surface of rhe ocean’ phenomena not for weeks or months or
years but for decades,” he said. In his 1995 book “Model,” he
called the industry “legalized flesh peddling, equating modeling
agents as pimps.”

“Within the trade that [statement] wasn’t considered as a
revelation....it’s because there’s a sense that that’s the way
things are,” he added.
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Addressing why the 1latviy Wein-le in scandal has blown up
and the issue of abuse in the modeling industry has not despite
copious examples over the years, he said, “Models are fungible.
Models don’t get the respect that actors and actresses do.
Because they are seen with no skill other than being born with
lucky chromosomes, whereas people are attached to actors and
actresses,” he said. “The public doesn't care as much.
Photographers do not have the kind of power that a movie
mogul has.”

He suggested several reasons why sexual harassment stories
from such industries as media, entertainment and modeling are
coming out now. “A crack develops, instead of being patched, it
opens wider. In fits and starts we have been moving toward a
culture that is not tolerant of this behavior,” he said. “Despite
the election of Donald Trump, it doesn’t mean that society isn’t
more woke. It is two steps forward, two steps back,” he said.

Gross said he decided to open and close “Focus” on Terry
Richardson, whose sexual abuse of models has been widely
alleged. “It was made because I got on the phone with alot of
people who deal with fashion photographers on a daily basis....I
asked who matters most right now?...Not unnanimously, but
overwhelmingly it came down to Terry.”

Asked whether he believes the industry will change based on the
outpouring of testimonials on Russell’s Instagram, he said, “I
don’t think fashion can resist the tide of changing times because
it’s fashion’s job to reflect the times.”

If more models come out and the industry pays attention and
changes its culture, “maybe it [the response] won't be, ‘clean
that girl up and get her back on the set.” Maybe it will be ‘get that

L

photographer the -k off the set.

Susan Scafidi, founder and director of the Fashion Law Institute
at Fordham Law School, said, “Every model has a story of sexual
harassment or abuse, whether her own experience or someone
else’s. Perhaps that’s not surprising, given that the same is
probably true of most professional womet1 — and given that
female models frequently start working especially young, with
little supervision, and in a profession that focuses on their
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bodies. Most fashion professionals are just that — professional
— but the very nature of the modeling industry can attract
predatots.

“Combating sexual abuse calls for a combination of louder
voices, brighter light and better laws. The megaphone of social
media can be effective in cerfain instances, in particular when
either a serial harasser or a target of abuse has a recognized
name ot thousands of followers, Most of the time, however, the
subject is a whisper in the shadows, inconsistent with the
fantasy and glamour of the fashion industry. Models, like other
victims of harassment or abuse, tend to be ashamed to speak or
afraid of losing work. There’s always another young aspirant
waiting in the wings.

“Legally, many models who experience sexual harassment have
no recourse unless they are actually threatened or physically
violated, in which case criminal law may apply, assuming
enough evidence to bring a case. Since models are considered
independent contractors, sexual harassiment laws designed to
protect employees typically do not apply. New York State’s
inclusion of models under 18 in its child performer protection
law starting in 2013 was a victory, but more legal support is
necessary. In fact, in an era when traditional employer-
employee relationships are giving way to the gig economy more
generally, society as a whole could benefit from studying the
problems experienced by models and creating structures to
combat sexual harassment and abuse in every context,” said
Scafidi.

As for the timing of these abuses coming to light, she said, “Why
now? The political disappointment of many women has given
rise to a trend toward female empowerment, amplified by social
media, which enables the aggregation of stories and joining of
voices. Ideally this will translate to structural change, not just
the dismissal of a handful of marquee male predators, but
there’s more work to he done.”

At work on the second season of “Food Quest,” Kim Alexis
recalled her modeling days and some of the trouhle she had at
that time, mostly with photographers. “I had to set a healthy
boundary right away. Harassment is when you set the boundary
and they don’t respect it anyway,” she said. “They would make it
very apparent that it would be fun to go in the next room and
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roll in the hay. Vcrbal comments I would get a lot. But when they
were trying to get you to go to bed with them, I knew that that
was abuse. That was a ‘No.

“That’s what makes women get that tough exterior sometimes.
You have to walk around like, ‘Don’t mess with me... It's tough
because in the business, people have access to your body, your
makeup and your hair. People are touching you all the time. You
yourself at 18 have to decide this is inappropriate, or the wrong
time, wrong person or wrong comment,” Alexis said. “Now I'm
not sure that parents are teaching young models where their
boundaries are and what’s appropriate and what’s not.”

Referring to the Weinstein controversy, a former casting agent
and magazine editor, who requested anonymity, said, “It’s the
same in fashion — some really powerful people know things, but
they’re not going to jecpardize their career or reputations to
speak out about it. It took a Rose McGowan to stir the whole
conversation. Harvey Weinstein wasrn’t just a predator — he was
abully. There are a 1ot of bullies in our industry. I know that
people get silenced because I have experienced that. There is
kind of this cabal in our industry who know exactly what’s going
on, but will never say anything. Anywhere there is powerful
people, beautiful things, ‘creative’ minds, you’re going to have
crazy, abusive behavior.”

Further complicating the situation is the hiring of teenage
models. “We need to look at why we'’re using models who are 14,
15, 16 in advertising for big brands that a 14, 15, 16-year-old could
never afford to buy? I just looked at the shows again and there
are girls who are really young — 16. Why are we perpetuating
these images of these young girls as women?” the former agent
said. “If you read Cameron’s Instagram, there are girls who had
experiences when they were 15, 16 because they were sent on
casting calls and go-sees. The mom wmight be in the other room,
but they are having a bad experience with some photographer.
Maybe we have to say girls need to be 18 or older to start
modeling.”

Bethann Hardison, who ran her own agency at one time, said no
agency would send a girl out knowing she could be in a situation
she could be compromised. That was even more so the case in
the Eighties. “With Eileen Ford, it was don’t f~k around.
Wilhelmina [Cooper], Zoli [Zoltan Rendessy] — they were hard-
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core,” she said. “But I know that boys have been told, ‘Do what
vou have to do to get the job.” With boys, there’s less care with
them.”

While she allowed that "surely” girls have faced incidents,
Hardison said the problem of harassment leans more toward
photographers and casting directors than fashion designers.
Strict as an agent, Hardison said she believed that models seen
out at night never got booked during the day. “That was my
philosophy, so you make your choices, I was so strict. I didn’t
hang out with people where we had to do drugs with my clients
and stuff like that. My agency was a whole other style,” she
said. “There’s no doubt girls were compromised in the Eighties
and Nineties for sure. But I’'ve never had anyone who I
represented tell me that happened to them. But I've talked to
boys who have said sometimes things were expected.

They could be compromised for sexual advances.”

Former “America’s Next Top Model” judge Kelly Cuttone said
she has never witnessed anything on set, but stressed the
importance of women speaking up for themselves. “There is a
lot of fine-line stuff. If a designer wants somebody to wear a
sheer blouse, it’s part of the job. You have to speak up for
yourself or you're going to be expected to do certain things that
could be seen as marginal. They’re selling illusion and sex a lot.”

Speaking in general terms, not specific to the fashion industry,
Cutrone said, “There are plenty of women who have gone to
work and it’s been made very clear that if you make yourself
sexually available, you're going to get extra things. Or they have
gone to work and been physically exposed or visually raped,”
she said. “...On one hand, you want to say, ‘If you're tall encugh
to be a model, be careful because there are people looming who
are sexually inappropriate and they’re predators.” But guess
what? They’re in the hospital, the fire department, the
accounting department, in the courts — wherever there is male
culture there are sexual predators. They come in all different
shapes and sizes and they work in all different places. They do

not discriminate based on race, ethnicity or economics. That is a

really huge issue.”

Cutrone said what she finds most troubling is the online
responses of women who said they didn’t know what to do. So
much so that she is considering starting an online community
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with a group to teach women abcut sexual harassment. “If
wommen arc in a situation where their boss is asking them to
watch them shower and they don’t know what to do....they don’t
have the confidence of their voice or whatever — there is a huge
problem here. It’s the same problem my daughter is going to
have if she goes to a rock concert and she is not prepared for a
terrorist act or a shootout. Women really need to be taught the
seriousness of it and it happens every single day — everywhere.”

Former model Jennifer Sky is at work on a memoir about her
three years of modeling in New York and abroad in the Nineties.
Recalling her modeling days between the ages of 14 and 17, she
said, “I was physically assaulted. Not only was I belittled by men
and women on fashion sets, I was made to feel like just a prop.
The thing is, maybe actors sign up for that. You sign up for a job
that’s tough and you're getting paid a certain amount, but these
are little kids....The adults on the set should have been looking
at us as children and thinking, ‘Oh my gosh, we can’t let this
photographer talk to that little girl like that.”™

She argued that the look that many designers present is the
same one that couture houses put forward in the Thirties. “Just
in the few past yvears, we're seeing people of color on the
runways and other body types,” Sky said. “I was able to see the
difference between a workplace that was unionized and one that
wasn’t because at 15 I also became an actor. The way I was
treated on sets that were overseen by SAG were completely
different. The fight that we are having now [is like] the one that
actors had against the studios in the Thirties. When I returned
to New York to finish my education at 30, the fashion industry
hadn’t innovated. The same archetype was on the runway —
these very young, thin, teenage white women,” she said. “The
one change that would make the biggest difference would be if
they made a requirement that 18 [became the required age] to
model.” "

Suzanne Lanza, a model whose career spans 30 years, recentiy
posted, “When was your first experience of sexual harassment?
What happened?” Reached Monday, Lanza said, “There are all
these people saying that it’s not an issue in the fashion industry.
That’s a total joke. I don’t know anyone who I know personally
who hasn’t had some form of harassment in the fashion
business.”
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Recalling her first modeling trip to Europe as a high schooler,
Lanza was taken by her agents one afternoon to go swimming at
a house in Italy. “Fortunately, I had my own bathing suit, which
was like a turtleneck one-piece. But some of the other girls
didn’t. They said, ‘Oh, we have bathing suits.’ But somehow they
only had bottoms and no tops. Things like that were presented
as really normal. I was 18, but there were a lot of 14-year-olds,”
Lanza said. “And I was made fun of. I also remember walking off
a job because they wanted 1me to take my top off. They called my
agent and tried to intimidate me.”

Having modeled for 30 years since her first major job with Herb
Ritts, Lanza said, “Everybody knew there are “The Playboys’ —
these predators and I'm sure a lot of the agents were complicit,
too, bringing young girls to these villas to go swimming, not
protecting them in a way they should have.””

As naive as she was as a teenager, Lanza said she knew enough
not to go anywhere alone. Depending on their work schedule
and financial needs, some niodels may need a free meal or job
prospect so they will run with similar crowds or go out at night
(to events organized by club promoters.)

“God bless Eileen Ford. She was known for being so strict — fora
reason, Hearing that tape of Harvey Weinstein {with model
Ambra Battilana, who wore a wiretap for the New York Police
Department to try to catch Weinstein, but charges never
materialized], that’s the way that they are. They try to make you
feel bad about it, and you're not the cool one if you don't do
what they want you to do. It really affected me so much hearing
that,” Lanza said. “Even women asked, ‘Well, why was she in
that situation? Why shouldn’t you be able to go to a hotel room
with a man and then say ‘no’? We need to not judge women.”
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‘You are Being a Hypocrite’: LawNewz EIC Takes on Lisa Bloom For

Representing Harvey Weinstein

by Alberto Luperon | 3:09 pm, October 6th, 2017

Lisa Bloom, the high-profile attorney known for going after sexual harassers, is
now working with an alleged sexual harasser. What's up with that? Law

Newz Editor-in-Chief Rachel Stockman interviewed her Friday to learn why this
feminist attorney is on the other side now.

Bloom is working with movie mogul Harvey Weinstein after a bombshell New
York Times report that claims that he has a history of sexually harassing
women for almost three decades. It's quite a dramatic turn for her, especially
after she played a public role in the downfall of former Fox News host Bill
O’Reilly—another man who the Times said settled with sexua! harassment

accusers.

But in Friday's interview, she said she actually wanted to take the opportunity
to start a meaningful conversation with an alleged harasser. “Well, this was an
opportunity to do that,” Bloom said.

Stockman pressed Bloom on this: “A lot of people would say you are being a
hypocrite by changing sides. Your reaction?”

“There are many different ways to get to a goal. | litigate cases, | write books, |
speak out at conferences, | go to marches, he was an opportunity to actually
be in the room of someone accused of this stuff, and change the pattern,”
Bloom said.

“| do have a problem with your statement that you sent out yesterday,”
Stockman said. (Bloom had described Weinstein as “an old dinosaur learning



new ways.”) Stockman pressed the attorney on how differently she’s treating
him from other alleged harassers. Bloom argued that what makes Weinstein
different is the movie mogul’s willingness to become a better person, and
show respect to the women making allegations.

“I'm going to be an old dinosaur by the end of this interview,” Bloom quipped,
after claiming Stockman spent too much time on the statement’s phrasing.

Stockman also brought up the docuseries. Months ago, Weinstein brought the
rights to one of Bloom’s books for a show. On Friday, Bloom argued she’s not
being unscrupulous or out of character here, even saying she turned down

most sexual harassment cases because they're not “winnable.”

So would Bloom work with O'Reilly if he acted like Weinstein, and asked her
for advice? "“Maybe,” she told Stockman.

Bloom, who insists she is not “representing” Weinstein because she’s not
involved in litigation, says the mogul only admits to “rude talk” and
inappropriate behavior, but wouldn't specify which claims against him were
false.

Weinstein is also threatening to file a defamation lawsuit against the Times,
but Bloom didn't say much about it, saying that another attorney, Charles
Harder, is handling that case. Nonetheless, she said the Times didn't give
Weinstein enough time fo respond to the allegations against him.
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“T've been struck by it,” Steven Kolb, the chief executive of the Council of
Fashion Designers of America, said on Tuesday. After all, many fashion stakeholders
spoke out vociferously earlier this year against President Trump’s policies on

women’s rights.

But aside from Donna Karan, who gave statements that first defended and then
criticized Mr. Weinstein, few designers have ventured as much. Nor have any of the
major retailers who sell Marchesa spoken up, not even to offer support to Ms.
Chapman, who has announced she is separating from her husband. (Ms. Chapman

was not available for comment for this story.)

In a statement on Tuesday, Mr. Weinstein’s spokeswoman, Sallic Hofmeister,
said: “Any allegations of non-consensual sex are unequivocally denied by Mr.
Weinstein. Mr. Weinstein has further confirmed that there were never any acts of

retaliation against any women for refusing his advances.”

For his part, Mr. Weinstein acknowledged, in a larger statement to The New
York Post, that his actions could have a negative impact on Ms. Chapman’s company.
Marchesa’s public profile depended largely on its connection to Hollywood — the
label does not advertise — and, fair or not, Ms. Chapman and her line are now swept

up in this unfolding story.

The refrain from major department stores in response to requests for comment?

“We just don’t want to be part of this story.”
But that is unavoidable. Fashion is already deeply involved.

Not just because on Tuesday a petition was begun by Care2 asking Nordstrom to
drop the Donna Karan and DKNY lines in response to Ms. Karan’s comments

(though she herself is no longer involved with either label).

And not just because fashion has its own history with sexual harassment and the
poor treatment of young women, including increasingly documeuted abuses of
models and the many claims against the photographer Terry Richardson (who, after
some time away, is still working in the industry).
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Mr. Weinstein, more than perhaps any film executive of the modern era, seemed
to understand the role fashion could play as he built an upmarket brand in which

box office performance was important, but so were glitter and good reviews.

He introduced “Project Runway.” Along with tbe shoe designer Tamara Mellon
he was instrumental in the revival of Halston, for which he corralled Sarah Jessica
Parker, the celebrity stylist Rachel Zoe (who often dressed her clients in Marchesa)
and the private equity firm Hilco as partners. He licensed the option to revive the
Charles James brand the same year the Costume Institute of the Metropolitan
Museum of Art featured a Charles James exhibition.

When actresses from his films campaigned for Oscars, there and elsewhere,

guess whose dresses they often wore?

“We all knew celebrities were asked to wear Marchesa if they werein a
Weinstein movie,” said the co-owner of a fashion communications company who
asked not to be identified. “They were supposed to wear it at least once. We all knew

that cycle.”

Going all the way back to his days at Miramax, the first of two studios Mr.
Weinstein co-founded, he put out fashion-themed films.

In 1994, Mr. Weinsteiu released Rohert Altman’s “Prét-a-Porter.” In 2009, he
acquired the North American distribution rights for “A Single Man,” the designer
Tom Ford’s debut film. In 2011, be acquired Madonna’s “W.E.,” a period drama
about Wallis Simpson in which the gowns were almost the only thing that got goed

notices.

Mr. Ford would never have held up Mr. Weinstein as the poster boy for how to

treat women.

Still, Mr. Ford said Thursday, it was a far cry from what was revealed over the
last week and a half, through two exposés in The New York Times outlining
allegations of a pattern of sexual harassment and assault and a third from The New

Yorker detailing accusations of rape.



“What Harvey has done is shocking, indefensible and disturbing on many
levels,” Mr. Ford said. “I knew that Harvey certainly liked beautiful young women.”
But, he added: “I had no idea of his predatory and abusive behavior or that he had
paid settlements to anyone,” Mr. Ford noted that since he himself is a gay man, Mr.
Weinstein’s “sex life would certainly not have been something that he would have felt

the need to share with me.”

Ms. Parker collaborated with Mr. Weinstein at Halston. “Over the last two
decades, through various projects, I've always maintained a relationship with him
that I was, for the most part, comfortable with,” she said. “Now 1 feel he is a stranger,
that I didn’t know him at all. And desperately sad to hear how so many women have

suffered.”

And Ms. Mellon, referring to sexual predation, concurred: “I never saw anything
like that. That behavior usually happens when no else is watching and in private. If [
had secn it, I would have stopped it. I only ever witnessed raging and threats, but
that was toward me and I pushed back when he did that.”

Mr. Weinstein’s increased presence on the fashion circuit scemed to coincide
with his shrinking presence in the film world. Optics had always been essential to his
prestige brand, so it made some sense that he leaned on an industry selling illusions
to help maintain his myth. The razzle-dazzle of Harvey and his wife on red carpets all

over the world was a good distraction when fewer awards were coming his way.

“Project Ruuway” helped, too. It made stars out of the desigher Michael Kors,
the model Heidi Klum and the editor Nina Garcia. Lauren Zalaznick, then the head
of the Bravo uetwork, where the show debuted, said: “On the surface, of course, it
was a logical extension into TV. But what it really did was help build a firmer
network withiu the fashion and publishing industries. It lent even more proximity to
the power of relationships with designers, editors and models, and the scepter of
magazine covers, more and different awards, political and socially minded fund-
raisers, and the attendant money, glamour and even more power that comes along

with that territory.”

A spinoff, “Project Runway All Stars,” which debuted in 2012, features Ms.
Chapman as a judge; the next season has already been filmed.
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Mr. Weinstein was a key fund-raiser for amfAR, whose gala during the Cannes
Film Festival is the most fashion-centric event on the movie festival circuit. Ms.

Klum was honored by the organization in 2013.

LVMH, the French luxury conglomerate, has a 1 percent stake in the Weinstein
Company. In 2007, Mr. Weinstein wrote the profile of Mr. Arnault for the Time 100
most influential people list. In 2011, he told The Wall Street Journal, “When I wasn’t
doing so well, Anna would give a party and put me next to Bernard Arnault.”

A person familiar with LVMH said the two men barely knew each other.

Mr. Weinstein was also a regular at the Met Gala, which has been co-chaired by
Ms. Wintour since 1999, and at the Council of Fashion Designers of America awards.
(In 2016, there were plans for the Weinstein Company to produce a television special
on the CFDA awards, but it fell through, Mr. Kolb said, when they realized that the
event was not paced for television.) Mr. Weinstein appeared in front rows, including

those of Marchesa, Dior, Louis Vuitton and Burberry.

It was at a fashion show that the actress Léa Seydoux met Mr. Weinstein, she
wrote in The Guardian. He then requested a private meeting with her, she said,
which quickly turned inappropriate. (She also wrote about watching him pursue
another woman at the Met Gala.) The model turned actress Cara Delevingne recently
accused Mr. Weinstein of pursuing her and repeating to her details of her personal

life as reported in the tabloids.

Trish Goff, a model who was a regular in the pages of Vogue and appeared in
campaigns for Chanel and Dior, said she met Mr. Weinstein at a cocktail party at Ms.
Wintour’s house in 2003 when she was 25. “He came in and someone said, ‘Oh,
there’s Harvey Weinstein,’ so I turned to look at him, and he was looking at me,” she
said. Shortly thereafter her agent got a call from his office inviting her to lunch.

She recalled: “This was at a time in my career when I was starting to think about
what’s next. I was nervous about it, because he had a reputation, but I was equally
nervous about not going because I was a single mother, and what it he made it so |

didn’t work anymore? So I said, ‘O.K., tell him I'll have lunch.”
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They ended up at the Tribeca Grill. “When I arrived, I discovered we were seated
in a private room,” she said. “I asked hiin why he had wanted to have lunch, and he
said ‘You were looking at me’ — as if to imply | was interested. I said, ‘Yes, I was

looking at you because you are [Harvey Weinstein, and I had never seen you before.’

“Then he started asking me if I had a boyfriend, and if we had an open
relationship. I said I wasn’t intevested in an open relationship, but he was relentless,
and I kept trying to shut that down and move on. Then he started putting his hands
on my legs, and I said, ‘Can you stop doing that?” When we finally stood up to go, he
really started groping me, grabbing my breasts, grabbing my face and trying to kiss
me. I kept saying, ‘Please stop, please stop, but he didn’t until I managed to get back
into the public space.

“The horrible thing is, as a model, it wasn’t that unusual to be in a weird
situation where a photographer or someone feels they have a right to your body.”

Ms. Hofmeister, Mr. Weinstein’s spokeswoman, said he could not be reached for
comment on Ms. Goff’s allegations and directed a reporter to a previous statement

denying allegations of nonconsensual sex.

Now Marchesa has become yet another symbol of Mr, Weinstein’s abuse of
power, a brand he helped mastermind and support. There is now a
#boycottmarchesa hashtag on Twitter. Helzberg Diamonds, which held the license
for Marchesa’s bridal jewelry, announced it had delayed the planned line.

“The relationship helped the business tremendously,” said Stellene Volandes,
the editor of Town & Country. “Marchesa had such great success on the red carpet
and became known for that.” (Ms. Chapman appeared on the cover of the magazine
in 2009.)

The label, which was founded in 2004 by Ms. Chapman and Keren Craig, first
received real attention that same year, when Renée Zellweger, the star of the
Miramax film “Bridget Jones: The Edge of Reason,” appeared on the red carpet in a
Marchesa dress. She was followed shortly thereafter by Cate Blanchett, who wore

Marchesa to the Rome premiere of “The Aviator,” also produced by Miramax.



In recent years, Marchesa’s red-carpet magic has dimmed and its celebrity
placements have lost a bit of their star power, yet the label’s princess-y dresses still
found eager takers. Tn 2017, Octavia Spencer, who has appeared in movies produced
by Mr. Weinstein, wore a custom Marchesa gown to the Academy Awards, when she

was nominated for her role in “Hidden Figures.”

When stars did wear the label, there was often a connection to Mr. Weinstein.
Jennifer Jason Leigh wore Marchesa to the Academy Awards in 2016, when she was
a nominee for her role in “The Hateful Eight,” directed by Quentin Tarantino (and
executive-produced by the Weinstein brothers).

But Hollywood stylists who work with such stars and fashion houses to find
dresses for premieres, award shows and red carpet events, appear to be taking a
wait-and-see approach on the label. Of a half-dozen top stylists who have used
Marchesa, not one would comment on how the Weinstein revelations would have an
impact on their use of Marchesa.

“There’s a mob mentality that has developed,” said Lauren Santo Domingo, a
founder of Moda Operandi, an online fashion retailer, who said she was standing
behind Marchesa. On Wednesday, the brand postponed a planned preview of its
spring 2018 collection to an unspecified “later date.” The company is hunkering

down, and could not be reached for comment.

“I think the issue is no one knows what to say to Georgina, or the words to use,”
Mr. Kolb said. “But as a creative power and as a CFDA member, she is someone who

deserves the industry’s support and backing.”

Indeed, said Julie Gilhart, a fashion consultant and the former fashion director
of Barneys New York: “We are living in a time right now when we should try to find

the words.”

Valeriya Safranova and Joanna Nikas contributed reporting.
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Donna Karan defends Weinstein, says women are
“asking forit”
"How do we present ourselves as women?' Karan said. "What are we asking?”

GABRIEL BELL {/WRITER/GABRIEL-BELL)
1010,2017 - 17:45 AM - 0 COMMENTS

Even as a celebrities line up to take their turns commenting on The New York Times ex-
posé of Harvey Weinstein with lashing denouncements, fashicn icon Denna Karan of-
fered up a crude — if familiar — defense of the bittled producer Sunday night.

Speaking to the Daily Mail at the CinéFashion Film Awards, the founder of DKNY and her
namesake label said that Weinstein "has done some amaz-ing things" and he and his
wife, Marchesa designer Georgina Chapman, were "wonderful pecple." She is perscnal
friends with the couple.

It did not, alas, end there.

Speaking to a reporter, Karan commented generally about the problems of sexual
harass-ment on a global scale. "l think we have to look at ourselves," she said.
"Obviously, the treatment of women all over the world is something that has always had
1o be identi ed. Certainly in the country of Haiti where | work, in Africa, in the developing
world, it's been a hard time for women." Indeed, it has been.

Choosing not to end on that high note, Karan then took a 50-foot dive into the shallow
end of the pool. "To see it here in our own country is very di cult," she said, "but | also
think how do we display ourselves? How do we present ourselves as women? What are
we asking? Are we asking for it by presenting all the sensuality and all the sexuality?"

She added, "And what are we throwing out to our children today about how to dance and
how to perform and what to wear? How much should they show?" Karan continued, "You
look at everything all over the world today and how women are dressing and what they
are asking by just presenting themselves the way they do. What are they asking for?
Trouble."
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Title VII of the Civil Rights Act of 1964

DEFINITIONS
SEC. 2000e. [Section 701}

For the purposes of this subchapter-

(a) The term “person” includes one or more individuals, governments, governmental
agencies, political subdivisions, labor unions, partnerships, associations, corporations, legal
representatives, mutual companies, joint-stock companies, trusts, unincorporated
organizations, trustees, trustees in cases under Title 11 foriginally, bankruptcy ], or
receivers.

(b) The term “employer” means a person engaged in an industry affecting commerce who
has fifteen or more employees for each working day in each of twenty or more calendar
weeks in the current or preceding calendar year, and any agent of such a person, but such
term does not include (1) the United States, a corporation wholly owned by the
Government of the United States, an Indian tribe, or any department or agency of the
District of Columbia subject by statute to procedures of the competitive service (as defined
in section 2102 of Title 5 [United States Code]), or

(2) a bona fide private membership club (other than a labor organization) which is exempt
from taxation under section 501(c) of Title 26 [the Internal Revenue Code of 19867, except
that during the first year after March 24, 1972 [the date of enactment of the Equal
Employment Opportunity Act of 1972], persons having fewer than twenty-five employees
(and their agents) shall not be considered employers.

{c) The term “employment agency” means any person regularly undertaking with or
without compensation to procure employees for an employer or to procure for employees
opportunities to work for an employer and includes an agent of such a person. ...

(f) The term “employee” means an individual employed by an employer, except that the
term “employee” shall not include any person elected to public office in any State or
political subdivision of any State by the qualified voters thereof, or any person chosen by
such officer to be on such officer’s personal staff, or an appointee on the policy making
level or an immediate adviser with respect to the exercise of the constitutional or legal
powers of the office. The exemption set forth in the preceding sentence shall not include
employees subject to the civil service laws of a State government, governmental agency or
political subdivision. With respect to employment in a foreign country, such term includes
an individual who is a citizen of the United States.

UNLAWFUL EMPLOYMENT PRACTICES
SEC. 2000e-2. [Section 703]

(a} Employer practices

It shall be an unlawful employment practice for an employer -
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(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate
against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual’s race, color, religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employment in any way
which would deprive or tend to deprive any individual of employment opportunities or
otherwise adversely affect his status as an employee, because of such individual’s race,
color, religion, sex, or national origin.

(b) Employment agency practices

It shall be an unlawful employment practice for an employment agency to fail or refuse to
refer for employment, or otherwise to discriminate against, any individual because of his
race, color, religion, sex, or national origin, or to classify or refer for employment any
individual on the basis of his race, color, religion, sex, or national origin.
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Title 8 of the Administrative Code of the
City of New York

Chapter 1 - Commission on Human
Rights

§ 8-101. Policy.

In the city of New York, with its great cosmopolitan population, there is no greater
danger to the health, morals, safety and welfare of the city and its inhabitants than the
existence of groups prejudiced against one another and antagonistic to each other
because of their actual or perceived differences, including those based on race, color,
creed, age, national origin, alienage or citizenship status, gender, sexual orientation,
disability, marital status, partnership status, caregiver status, any lawful source of
income, status as a victim of domestic violence or status as a victim of sex offenses or
stalking, whether children are, may be or would be residing with a person or conviction
or arrest record. The council hereby finds and declares that prejudice, intolerance,
bigotry, and discrimination, bias-related violence or harassment and disorder
occasioned thereby threaten the rights and proper privileges of its inhabitants and
menace the institutions and foundation of a free democratic state. A city agency is
hereby created with power to eliminate and prevent discrimination from playing any
role in actions relating to employment, public accommodations, and housing and other
real estate, and to take other actions against prejudice, intolerance, bigotry,
discrimination and bias-related violence or harassment as herein provided; and the
commission established hereunder is hereby given general jurisdiction and power for
such purposes.

23. The provisions of this chapter relating to employees shall apply to interns.

28. The term “intern” shall mean an individual who performs work for an employer on a
temporary basis whose work: (a} provides training or supplements training given in an
educational environment such that the employability of the individual performing the
work may be enhanced; (b) provides experience for the benefit of the individual
performing the work; and (c) is performed under the close supervision of existing staff.
The term shall include such individuals without regard to whether the employer pays
them a salary or wage.
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NEW YORK STATE HUMAN RIGHTS LAW PROTECTS

INTERNS FROM DISCRIMINATION
Provisions cover unpaid interns in the private and public sectors.

As we approach the beginning of summer internship season, Commissioner Helen
Diane Foster wants to remind all New Yorkers that interns are protected from
discrimination in the workplace under the New York State Human Rights Law. Unpaid
interns are protected from harassment and other unlawful discrimination based on age,
race, creed, color, national origin, sexual orientation, military status, sex, disability,
predisposing genetic characteristics, marital status, or domestic violence victim status.

‘Internships play a crucial role by providing vital experience that can guide an individual
to professional success,” said Commissioner Foster. “Whether a regular employee or an
intern, everyone is entitled to a workplace free of discrimination and harassment in the
State of New York. This measure ensures that all workers are afforded their full rights
under the law.”

The Human Rights Law defines “intern” as a person who performs work for an employer
for the purpose of training under certain circumstances. Among them, that the employer
is not committed to hire the person performing the work at the conclusion of the
internship and that the person performing the work agrees with the employer that they
are not entitled to wages for the work performed. The work performed by the intern is to
provide or supplement training that may enhance the intern's employability, provide
experience for the intern’s benefit, be performed under close supervision of existing
staff and not displace regular employees. If an individual is called an “intern” but paid,
that person will likely be considered a regular employee under the Human Rights Law.

These provisions explicitly protect interns from sexual harassment, which under the
Human Rights Law is considered a form of sex discrimination, as well as other forms of
harassment

For their part, employers cannot discriminate against interns in selection, retention or
terms, conditions and privileges of the internship or when advertising for the internship.
It is also unlawful for employers to discriminate against pregnant interns or retaliate
against an intern for opposing discriminatory behavior or for filing a complaint.
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The Human Rights Law prohibits discrimination in employment, housing, credit, and
other jurisdictions, based on age, race, national origin, sex, sexual orientation, marital
status, disability, military status, and other specified classes. Complaints with the
Division must be filed within one year of the most recent incident of discrimination. For
more information about the law and the work of the agency, please visit the Division of
Human Rights' website at www.dhr.ny.qov.
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Women are angry because
of men. Again.

Villains like Harvey Weinstein aren't new. Villains getting caught is.

By Elizabeth Wurtzel October 17

1, § Elizabeth Wurtzel is the author of “Prozac Mation,” “Bitch” and “Maore, Now, Again.” She is a lawyer in New York
City.

Harvey Weinstein is the villain we were waiting for.

He used to run the studio that brought us “Pulp Fiction,” a movie that taught everyone about redemption, but he is now the
guy in the bathrobe. Harvey Weinstein is every woman'’s piggish boss. He is the creep who corners you at the company

Christmas party and demands a kiss under the mistletoe.
Harvey Weinstein is that guy.

After eight exhausting months of Trumpdom, the Weinstein news broke a year after the “Access Hollywood” tape first

dropped, almost to the day. Now Weinstein is the cathexis for our rage at living under the harasser in chief.

Donald Trump got away with it, like he gets away with everything. Most women — even hattle-hardened feminists — have
given up on making anything stick to him. But now here is Harvey Weinstein, and his long-running show in the hotel room
bathtuh has been canceled. Right here, right now, in Trump’s America, a powerful man has been taken to the cleaners and put

out on a wire hanger.

Women are thrilled. Gobsmacked. T did not see this coming, No women’s issue has hit this high on the outrage thermometer
since Trump took office. There was a women’s march the day after the inauguration, and then a quiescent resistance. Hope for
2018. Then for 2020. Then just for someday. Someday, maybe, it won't be 1958 anymore.

But now: Wow! The Weinstein scandal is the sound of blowback.

Sexual harassment has done it. This is the thing that disgusts women. My iPhone is screaming at me with text messages from

friends:



I hope a group of women armed with clubs beats him black and blue. And leaves him on the steps of the New York2 84

Courthouse, naked in the cold.

Happy to see the blame fall on the perp and not the victim for a change

Like, wake me when anything structural changes

There is no such thing as a woman who has not experienced sexual harassment. Sexual harassment is a lifestyle. It is just
dating for powerful men. Most of them don’t know they ave doing it. They don't believe they are engaging in bad behavior.
They are sure they are the handsomest men in the world — why else would they be so successful? They think every woman is

dying to get with them.

Men who do this sort of thing think they are just being friendly. They are just asking the girl out who — so what? — happens to

work for them.

Asking again and again and again.

Cornering her.

Pushing her against the wall.

Threatening her -— of course not meaning it, because that would be totally wrong.

Over and over again. But, no, not seriously, of course.

We're all grown-ups.

But asking again and again. And again.

Until it is unbearable and someone has to leave, usually her. No: always her.

She has to go.

It was her fault for not being easygoing. Maybe — this has to be it — she had her period. Women are so touchy. Why can’t they
take a joke? Why can’t they laugh about it? He was not serious about the whole throwing her against the wall thing. This is an

office, so of course not.

Oh, whatever. Women just suck.



That is what women are almost always up against with sextal harassment, No one listens to thern. They are stuck. They put up
or shut up. There is no point reporting it. Nothing changes. It makes matters worse to tell. Then not only are you a grouch, you

are also a tattler.

Yet in the doom and gloom of the Trump presidency, Weinstein was fired by a board of directors of nine white men, who for

years enabled him and who are now running for cover thernselves.

Women love this story. We are in a frenzy of hashtags. People keep asking mc who I think should be investigated next. There is

all this excitement, as if consciousness is change.

But it is not even a precursor to it most of the time. We are mostly frogs wishing we were tadpoles. The forward march of time

is a crawl,

Sexual harassment is not about sex or love. It is about power. It thrives among cults of personality, because rock stars have
groupies, and so do CEOs. Weinstein’s wretched behavior was a tribute to his dominance. Through years of lawsuits and
settlements, at his closely held concern, aberrance was tolerated like some fringe eccentricity, because — because why?
Because they told themselves this day was never coming. Plainly Weinstein was impossible to challenge. That is power.

Sexual harassment is the result of the male-dominated power structure. It will take more than awareness to topple that.

We have heen through this before, with Clarence Thomas, in televised hearings that we all watched, and with Bill Clinton, on

and on, and of course with Trump.

Nothing changed after those long nights of the soul.

Of course not.

Powerful men do not believe the rules apply to them,

Do powerful men know what they are like? They do not. It is that lack of self-consciousness that allows them to propel forth.

Stop wondering if Donald Trump knows what he is like. A rainbow does not see it has color.

Hollywood is a minor offender when it comes to sexual harassment. Things are really bad in New York and Silicon Valley.

Hello, Fox News! Hailing Uber! And a special shout out to D.C., intern central, where politics makes strange bedfellows,

Sexual harassment is bad everywhere that men and women work together. The workplace is a steam bath. What can we do? It
is a hotbed of hot beds. It is where so much dating action happens. It is where men and women meet. It is difficult to police. If
vou get the feeling it is total chaos, you are catching on. Young people getting in one another’s pants is the cost of doing

business. But powerful old men are supposed to stay in the corner suite where they belong.



Plainly, they don't. ‘ 286

Women are angry. We should be. About all of it. We are a failed revolution. Sexism is bad. We notice it now. Where did all
these white men come from, and when will they go away? Because of Trump, I don’t even like listening to Bob Dylan anymore,
because I am so sick of what any man has to say about anything at all. And I am trying to be reasonable. It is unbelievable to be
a woman with Trump as president, such a profound insult that all men are implicated. This week it's Weinstein, but moving

right along. We need to fix the whole thing.

Or as my favorite text message put it; Men. Again.






stories from models on Instagram last week about abusive
situations they’ve encountered — from sexual harassment and
molestation to attempted rape. Over 75 models have weighed in
so far.

The anonymous comments posted on Russell’s Instagram
describe a myriad of scenarios, with models describing
photographers propositioning them, physically grabbing them,
exposing themselves and sending nude photographs. There are
also accounts of underage models unknowingly winding up in
unchaperoned situations or being asked if they were a virgin.

Another commenter described how at the age of 17, midway
through a normal shoot, she was “basically forced” to take her
clothes off to get in the shower so the photographer could take
photos and he took advantage of her in many ways.

Russell advised her 89,300 followers, “If you have been a victim
of rape or assault 24/7 support is available from rainn.org,”
referring to the Rape, Abuse & Incest National Network.

Executives at The Lions Model Management LLC, which
represents the 30-year-old Russell, did not respond to a request
for comment, nor did Russell.

“I think what Cameron is doing is very important. All models
deserve the right to feel safe and respected. Unsafe
environments should not be tolerated and abusers should be
reported,” said Steven Kolb, chief executive officer of the
Council of Fashion Designers of America.

“CFDA puts its support behind Cameron and others who are
speaking out. I also applaud the Model Alliance and their
efforts,” he continued. “We started the CFDA Health Initiative in
2007 to address eating disorders and underage models. In recent

years we have encouraged more diversity on the runway as part
of our fashion week cutreach to the industry. I believe we've
been able to impact positive change with our work. While we
have not been specific on sexual harassment, our Health
Initiative is committed to the notion of a healthy mind in a
healthy body, and there cannot be one without the other. I do
think it important that we expand our Health Imitative
guidelines to be more specific on harassment and it is
something we will do.”
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When Janes seullv, s casting diveetor, posted on siagrm i
Febrouary allesdons that models were Deing abesed during o
Batencigoa gasting. i set off a lresform, He said he received

almost 10,000 responses in the first two hours about abuses
models had endured in their careers.

He said he got e-mails from gi1ls saying that a stylist touched
her. “I discovered in speaking with other agents and other girls, I
started to hear more stories like this....It was in the air, and we
knew it. I didn’t know the extent. Especially with these test
photographers and those that kind of prey and take advantage
of these girls. You always hear an isolated thing....You hear the
stories and 1 was getting stories about stylists and a couple of
photographers,” he said. He said he would hear about sexual
harassment and how a haircut destroyed a girl’s sense of self-
esteem, and the agency dropped her.

“To get these e-mails from these boys and these girls is really
devastating. Three days after it happened, I went home to 1,300
e-mails. From the girls and the boys and from their parents. The
abuse overall is rampant, and the fact that it has become
rampant is because it all became about power,” said Scully.

The reason people don’t speak out is because they’re afraid
they’ll be blackballed, he contended. “That’s where the double
standard is the worst,” said Scully.

This fall Kering samd VMU Mot Hennessy Touds Veitton issued

has been implemented by both groups’ brands worldwide,
requires models to present a recent medical certificate proving
their overall health, and bans the hiring of models below the age
of 16 in shows or shoots representing an adult, among other
measures. Models ages 16 to 18 must have a chaperone or
guardian on the set during the shoot.

l-rapcois-Henri Iinault, chairman and chief executive officer of
Kering, said at the time that the group had been working on the
topic since 2015, but was mioved to act quickly after Scully blew

the whistle on several brands, including Itslenciaga, Hermes
and Elie Saab, for allegedly abusing models.
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Concerning Russell’s Instagram with all the models’ stoties,
Scully said it was “incredibly brave” for the models to post their
staries. “I think what she did is awe-inspiring [and] brave. She’s
opened a door that was never opened,” said Scully, noting that
many of the girls who weighed in were under 18.

Faith Kates, president of Next Model Management, said she
personally doesn’t hear that much about abusive behavior, and
when an abuse has occurred over the years, she would call the
photographer directly. “I think Next is pretty powerful and the
girls don’t get hit [on] that much anymore. I think the ones that
do are the ones that don’t have great representation. We have a
voice,” she insisted.

She recalled an incident that happened many years ago when
someone was giving a girl drugs. “I went to the guy’s office with
a bag of goodies that he was giving her and I said, ‘if you ever see
me on the street, you should cross it.” And if he ever did it again,
Iwould put him in jail,” she said.

“I've made a lot of phone calls over the years,” she continued.
She said she tells her girls: “If you think ever that somebody’s
bothering you on the set, you call us and somebody will be there
in 15 minutes. We do what we can do to protect our people,” she
said.

Michael Gross, author of “Focus: The Secret, Sexy, Sometimes
Sordid World of Fashion Photographers” and “Model: The Ugly
Business of Beautiful Women,” addressed the abuse that has
occurred in the modeling industry for years.

“I think that among the people who understand how the sausage
gets made, there has always been an understanding that there
are industries in which the bodies of attractive young men and
women are treated as commodities. It has been a ‘below the
surface of rhe ocean’ phenomena not for weeks or months or
years but for decades,” he said. In his 1995 book “Model,” he
called the industry “legalized flesh peddling, equating modeling
agents as pimps.”

“Within the trade that [statement] wasn’t considered as a
revelation....it’s because there’s a sense that that’s the way
things are,” he added.
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Addressing why the 1latviy Wein-le in scandal has blown up
and the issue of abuse in the modeling industry has not despite
copious examples over the years, he said, “Models are fungible.
Models don’t get the respect that actors and actresses do.
Because they are seen with no skill other than being born with
lucky chromosomes, whereas people are attached to actors and
actresses,” he said. “The public doesn't care as much.
Photographers do not have the kind of power that a movie
mogul has.”

He suggested several reasons why sexual harassment stories
from such industries as media, entertainment and modeling are
coming out now. “A crack develops, instead of being patched, it
opens wider. In fits and starts we have been moving toward a
culture that is not tolerant of this behavior,” he said. “Despite
the election of Donald Trump, it doesn’t mean that society isn’t
more woke. It is two steps forward, two steps back,” he said.

Gross said he decided to open and close “Focus” on Terry
Richardson, whose sexual abuse of models has been widely
alleged. “It was made because I got on the phone with alot of
people who deal with fashion photographers on a daily basis....I
asked who matters most right now?...Not unnanimously, but
overwhelmingly it came down to Terry.”

Asked whether he believes the industry will change based on the
outpouring of testimonials on Russell’s Instagram, he said, “I
don’t think fashion can resist the tide of changing times because
it’s fashion’s job to reflect the times.”

If more models come out and the industry pays attention and
changes its culture, “maybe it [the response] won't be, ‘clean
that girl up and get her back on the set.” Maybe it will be ‘get that

L

photographer the -k off the set.

Susan Scafidi, founder and director of the Fashion Law Institute
at Fordham Law School, said, “Every model has a story of sexual
harassment or abuse, whether her own experience or someone
else’s. Perhaps that’s not surprising, given that the same is
probably true of most professional womet1 — and given that
female models frequently start working especially young, with
little supervision, and in a profession that focuses on their
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bodies. Most fashion professionals are just that — professional
— but the very nature of the modeling industry can attract
predatots.

“Combating sexual abuse calls for a combination of louder
voices, brighter light and better laws. The megaphone of social
media can be effective in cerfain instances, in particular when
either a serial harasser or a target of abuse has a recognized
name ot thousands of followers, Most of the time, however, the
subject is a whisper in the shadows, inconsistent with the
fantasy and glamour of the fashion industry. Models, like other
victims of harassment or abuse, tend to be ashamed to speak or
afraid of losing work. There’s always another young aspirant
waiting in the wings.

“Legally, many models who experience sexual harassment have
no recourse unless they are actually threatened or physically
violated, in which case criminal law may apply, assuming
enough evidence to bring a case. Since models are considered
independent contractors, sexual harassiment laws designed to
protect employees typically do not apply. New York State’s
inclusion of models under 18 in its child performer protection
law starting in 2013 was a victory, but more legal support is
necessary. In fact, in an era when traditional employer-
employee relationships are giving way to the gig economy more
generally, society as a whole could benefit from studying the
problems experienced by models and creating structures to
combat sexual harassment and abuse in every context,” said
Scafidi.

As for the timing of these abuses coming to light, she said, “Why
now? The political disappointment of many women has given
rise to a trend toward female empowerment, amplified by social
media, which enables the aggregation of stories and joining of
voices. Ideally this will translate to structural change, not just
the dismissal of a handful of marquee male predators, but
there’s more work to he done.”

At work on the second season of “Food Quest,” Kim Alexis
recalled her modeling days and some of the trouhle she had at
that time, mostly with photographers. “I had to set a healthy
boundary right away. Harassment is when you set the boundary
and they don’t respect it anyway,” she said. “They would make it
very apparent that it would be fun to go in the next room and
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roll in the hay. Vcrbal comments I would get a lot. But when they
were trying to get you to go to bed with them, I knew that that
was abuse. That was a ‘No.

“That’s what makes women get that tough exterior sometimes.
You have to walk around like, ‘Don’t mess with me... It's tough
because in the business, people have access to your body, your
makeup and your hair. People are touching you all the time. You
yourself at 18 have to decide this is inappropriate, or the wrong
time, wrong person or wrong comment,” Alexis said. “Now I'm
not sure that parents are teaching young models where their
boundaries are and what’s appropriate and what’s not.”

Referring to the Weinstein controversy, a former casting agent
and magazine editor, who requested anonymity, said, “It’s the
same in fashion — some really powerful people know things, but
they’re not going to jecpardize their career or reputations to
speak out about it. It took a Rose McGowan to stir the whole
conversation. Harvey Weinstein wasrn’t just a predator — he was
abully. There are a 1ot of bullies in our industry. I know that
people get silenced because I have experienced that. There is
kind of this cabal in our industry who know exactly what’s going
on, but will never say anything. Anywhere there is powerful
people, beautiful things, ‘creative’ minds, you’re going to have
crazy, abusive behavior.”

Further complicating the situation is the hiring of teenage
models. “We need to look at why we'’re using models who are 14,
15, 16 in advertising for big brands that a 14, 15, 16-year-old could
never afford to buy? I just looked at the shows again and there
are girls who are really young — 16. Why are we perpetuating
these images of these young girls as women?” the former agent
said. “If you read Cameron’s Instagram, there are girls who had
experiences when they were 15, 16 because they were sent on
casting calls and go-sees. The mom wmight be in the other room,
but they are having a bad experience with some photographer.
Maybe we have to say girls need to be 18 or older to start
modeling.”

Bethann Hardison, who ran her own agency at one time, said no
agency would send a girl out knowing she could be in a situation
she could be compromised. That was even more so the case in
the Eighties. “With Eileen Ford, it was don’t f~k around.
Wilhelmina [Cooper], Zoli [Zoltan Rendessy] — they were hard-
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core,” she said. “But I know that boys have been told, ‘Do what
vou have to do to get the job.” With boys, there’s less care with
them.”

While she allowed that "surely” girls have faced incidents,
Hardison said the problem of harassment leans more toward
photographers and casting directors than fashion designers.
Strict as an agent, Hardison said she believed that models seen
out at night never got booked during the day. “That was my
philosophy, so you make your choices, I was so strict. I didn’t
hang out with people where we had to do drugs with my clients
and stuff like that. My agency was a whole other style,” she
said. “There’s no doubt girls were compromised in the Eighties
and Nineties for sure. But I’'ve never had anyone who I
represented tell me that happened to them. But I've talked to
boys who have said sometimes things were expected.

They could be compromised for sexual advances.”

Former “America’s Next Top Model” judge Kelly Cuttone said
she has never witnessed anything on set, but stressed the
importance of women speaking up for themselves. “There is a
lot of fine-line stuff. If a designer wants somebody to wear a
sheer blouse, it’s part of the job. You have to speak up for
yourself or you're going to be expected to do certain things that
could be seen as marginal. They’re selling illusion and sex a lot.”

Speaking in general terms, not specific to the fashion industry,
Cutrone said, “There are plenty of women who have gone to
work and it’s been made very clear that if you make yourself
sexually available, you're going to get extra things. Or they have
gone to work and been physically exposed or visually raped,”
she said. “...On one hand, you want to say, ‘If you're tall encugh
to be a model, be careful because there are people looming who
are sexually inappropriate and they’re predators.” But guess
what? They’re in the hospital, the fire department, the
accounting department, in the courts — wherever there is male
culture there are sexual predators. They come in all different
shapes and sizes and they work in all different places. They do

not discriminate based on race, ethnicity or economics. That is a

really huge issue.”

Cutrone said what she finds most troubling is the online
responses of women who said they didn’t know what to do. So
much so that she is considering starting an online community
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with a group to teach women abcut sexual harassment. “If
wommen arc in a situation where their boss is asking them to
watch them shower and they don’t know what to do....they don’t
have the confidence of their voice or whatever — there is a huge
problem here. It’s the same problem my daughter is going to
have if she goes to a rock concert and she is not prepared for a
terrorist act or a shootout. Women really need to be taught the
seriousness of it and it happens every single day — everywhere.”

Former model Jennifer Sky is at work on a memoir about her
three years of modeling in New York and abroad in the Nineties.
Recalling her modeling days between the ages of 14 and 17, she
said, “I was physically assaulted. Not only was I belittled by men
and women on fashion sets, I was made to feel like just a prop.
The thing is, maybe actors sign up for that. You sign up for a job
that’s tough and you're getting paid a certain amount, but these
are little kids....The adults on the set should have been looking
at us as children and thinking, ‘Oh my gosh, we can’t let this
photographer talk to that little girl like that.”™

She argued that the look that many designers present is the
same one that couture houses put forward in the Thirties. “Just
in the few past yvears, we're seeing people of color on the
runways and other body types,” Sky said. “I was able to see the
difference between a workplace that was unionized and one that
wasn’t because at 15 I also became an actor. The way I was
treated on sets that were overseen by SAG were completely
different. The fight that we are having now [is like] the one that
actors had against the studios in the Thirties. When I returned
to New York to finish my education at 30, the fashion industry
hadn’t innovated. The same archetype was on the runway —
these very young, thin, teenage white women,” she said. “The
one change that would make the biggest difference would be if
they made a requirement that 18 [became the required age] to
model.” "

Suzanne Lanza, a model whose career spans 30 years, recentiy
posted, “When was your first experience of sexual harassment?
What happened?” Reached Monday, Lanza said, “There are all
these people saying that it’s not an issue in the fashion industry.
That’s a total joke. I don’t know anyone who I know personally
who hasn’t had some form of harassment in the fashion
business.”
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Recalling her first modeling trip to Europe as a high schooler,
Lanza was taken by her agents one afternoon to go swimming at
a house in Italy. “Fortunately, I had my own bathing suit, which
was like a turtleneck one-piece. But some of the other girls
didn’t. They said, ‘Oh, we have bathing suits.’ But somehow they
only had bottoms and no tops. Things like that were presented
as really normal. I was 18, but there were a lot of 14-year-olds,”
Lanza said. “And I was made fun of. I also remember walking off
a job because they wanted 1me to take my top off. They called my
agent and tried to intimidate me.”

Having modeled for 30 years since her first major job with Herb
Ritts, Lanza said, “Everybody knew there are “The Playboys’ —
these predators and I'm sure a lot of the agents were complicit,
too, bringing young girls to these villas to go swimming, not
protecting them in a way they should have.””

As naive as she was as a teenager, Lanza said she knew enough
not to go anywhere alone. Depending on their work schedule
and financial needs, some niodels may need a free meal or job
prospect so they will run with similar crowds or go out at night
(to events organized by club promoters.)

“God bless Eileen Ford. She was known for being so strict — fora
reason, Hearing that tape of Harvey Weinstein {with model
Ambra Battilana, who wore a wiretap for the New York Police
Department to try to catch Weinstein, but charges never
materialized], that’s the way that they are. They try to make you
feel bad about it, and you're not the cool one if you don't do
what they want you to do. It really affected me so much hearing
that,” Lanza said. “Even women asked, ‘Well, why was she in
that situation? Why shouldn’t you be able to go to a hotel room
with a man and then say ‘no’? We need to not judge women.”
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‘You are Being a Hypocrite’: LawNewz EIC Takes on Lisa Bloom For

Representing Harvey Weinstein

by Alberto Luperon | 3:09 pm, October 6th, 2017

Lisa Bloom, the high-profile attorney known for going after sexual harassers, is
now working with an alleged sexual harasser. What's up with that? Law

Newz Editor-in-Chief Rachel Stockman interviewed her Friday to learn why this
feminist attorney is on the other side now.

Bloom is working with movie mogul Harvey Weinstein after a bombshell New
York Times report that claims that he has a history of sexually harassing
women for almost three decades. It's quite a dramatic turn for her, especially
after she played a public role in the downfall of former Fox News host Bill
O’Reilly—another man who the Times said settled with sexua! harassment

accusers.

But in Friday's interview, she said she actually wanted to take the opportunity
to start a meaningful conversation with an alleged harasser. “Well, this was an
opportunity to do that,” Bloom said.

Stockman pressed Bloom on this: “A lot of people would say you are being a
hypocrite by changing sides. Your reaction?”

“There are many different ways to get to a goal. | litigate cases, | write books, |
speak out at conferences, | go to marches, he was an opportunity to actually
be in the room of someone accused of this stuff, and change the pattern,”
Bloom said.

“| do have a problem with your statement that you sent out yesterday,”
Stockman said. (Bloom had described Weinstein as “an old dinosaur learning



new ways.”) Stockman pressed the attorney on how differently she’s treating
him from other alleged harassers. Bloom argued that what makes Weinstein
different is the movie mogul’s willingness to become a better person, and
show respect to the women making allegations.

“I'm going to be an old dinosaur by the end of this interview,” Bloom quipped,
after claiming Stockman spent too much time on the statement’s phrasing.

Stockman also brought up the docuseries. Months ago, Weinstein brought the
rights to one of Bloom’s books for a show. On Friday, Bloom argued she’s not
being unscrupulous or out of character here, even saying she turned down

most sexual harassment cases because they're not “winnable.”

So would Bloom work with O'Reilly if he acted like Weinstein, and asked her
for advice? "“Maybe,” she told Stockman.

Bloom, who insists she is not “representing” Weinstein because she’s not
involved in litigation, says the mogul only admits to “rude talk” and
inappropriate behavior, but wouldn't specify which claims against him were
false.

Weinstein is also threatening to file a defamation lawsuit against the Times,
but Bloom didn't say much about it, saying that another attorney, Charles
Harder, is handling that case. Nonetheless, she said the Times didn't give
Weinstein enough time fo respond to the allegations against him.
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“T've been struck by it,” Steven Kolb, the chief executive of the Council of
Fashion Designers of America, said on Tuesday. After all, many fashion stakeholders
spoke out vociferously earlier this year against President Trump’s policies on

women’s rights.

But aside from Donna Karan, who gave statements that first defended and then
criticized Mr. Weinstein, few designers have ventured as much. Nor have any of the
major retailers who sell Marchesa spoken up, not even to offer support to Ms.
Chapman, who has announced she is separating from her husband. (Ms. Chapman

was not available for comment for this story.)

In a statement on Tuesday, Mr. Weinstein’s spokeswoman, Sallic Hofmeister,
said: “Any allegations of non-consensual sex are unequivocally denied by Mr.
Weinstein. Mr. Weinstein has further confirmed that there were never any acts of

retaliation against any women for refusing his advances.”

For his part, Mr. Weinstein acknowledged, in a larger statement to The New
York Post, that his actions could have a negative impact on Ms. Chapman’s company.
Marchesa’s public profile depended largely on its connection to Hollywood — the
label does not advertise — and, fair or not, Ms. Chapman and her line are now swept

up in this unfolding story.

The refrain from major department stores in response to requests for comment?

“We just don’t want to be part of this story.”
But that is unavoidable. Fashion is already deeply involved.

Not just because on Tuesday a petition was begun by Care2 asking Nordstrom to
drop the Donna Karan and DKNY lines in response to Ms. Karan’s comments

(though she herself is no longer involved with either label).

And not just because fashion has its own history with sexual harassment and the
poor treatment of young women, including increasingly documeuted abuses of
models and the many claims against the photographer Terry Richardson (who, after
some time away, is still working in the industry).
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Mr. Weinstein, more than perhaps any film executive of the modern era, seemed
to understand the role fashion could play as he built an upmarket brand in which

box office performance was important, but so were glitter and good reviews.

He introduced “Project Runway.” Along with tbe shoe designer Tamara Mellon
he was instrumental in the revival of Halston, for which he corralled Sarah Jessica
Parker, the celebrity stylist Rachel Zoe (who often dressed her clients in Marchesa)
and the private equity firm Hilco as partners. He licensed the option to revive the
Charles James brand the same year the Costume Institute of the Metropolitan
Museum of Art featured a Charles James exhibition.

When actresses from his films campaigned for Oscars, there and elsewhere,

guess whose dresses they often wore?

“We all knew celebrities were asked to wear Marchesa if they werein a
Weinstein movie,” said the co-owner of a fashion communications company who
asked not to be identified. “They were supposed to wear it at least once. We all knew

that cycle.”

Going all the way back to his days at Miramax, the first of two studios Mr.
Weinstein co-founded, he put out fashion-themed films.

In 1994, Mr. Weinsteiu released Rohert Altman’s “Prét-a-Porter.” In 2009, he
acquired the North American distribution rights for “A Single Man,” the designer
Tom Ford’s debut film. In 2011, be acquired Madonna’s “W.E.,” a period drama
about Wallis Simpson in which the gowns were almost the only thing that got goed

notices.

Mr. Ford would never have held up Mr. Weinstein as the poster boy for how to

treat women.

Still, Mr. Ford said Thursday, it was a far cry from what was revealed over the
last week and a half, through two exposés in The New York Times outlining
allegations of a pattern of sexual harassment and assault and a third from The New

Yorker detailing accusations of rape.



“What Harvey has done is shocking, indefensible and disturbing on many
levels,” Mr. Ford said. “I knew that Harvey certainly liked beautiful young women.”
But, he added: “I had no idea of his predatory and abusive behavior or that he had
paid settlements to anyone,” Mr. Ford noted that since he himself is a gay man, Mr.
Weinstein’s “sex life would certainly not have been something that he would have felt

the need to share with me.”

Ms. Parker collaborated with Mr. Weinstein at Halston. “Over the last two
decades, through various projects, I've always maintained a relationship with him
that I was, for the most part, comfortable with,” she said. “Now 1 feel he is a stranger,
that I didn’t know him at all. And desperately sad to hear how so many women have

suffered.”

And Ms. Mellon, referring to sexual predation, concurred: “I never saw anything
like that. That behavior usually happens when no else is watching and in private. If [
had secn it, I would have stopped it. I only ever witnessed raging and threats, but
that was toward me and I pushed back when he did that.”

Mr. Weinstein’s increased presence on the fashion circuit scemed to coincide
with his shrinking presence in the film world. Optics had always been essential to his
prestige brand, so it made some sense that he leaned on an industry selling illusions
to help maintain his myth. The razzle-dazzle of Harvey and his wife on red carpets all

over the world was a good distraction when fewer awards were coming his way.

“Project Ruuway” helped, too. It made stars out of the desigher Michael Kors,
the model Heidi Klum and the editor Nina Garcia. Lauren Zalaznick, then the head
of the Bravo uetwork, where the show debuted, said: “On the surface, of course, it
was a logical extension into TV. But what it really did was help build a firmer
network withiu the fashion and publishing industries. It lent even more proximity to
the power of relationships with designers, editors and models, and the scepter of
magazine covers, more and different awards, political and socially minded fund-
raisers, and the attendant money, glamour and even more power that comes along

with that territory.”

A spinoff, “Project Runway All Stars,” which debuted in 2012, features Ms.
Chapman as a judge; the next season has already been filmed.
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Mr. Weinstein was a key fund-raiser for amfAR, whose gala during the Cannes
Film Festival is the most fashion-centric event on the movie festival circuit. Ms.

Klum was honored by the organization in 2013.

LVMH, the French luxury conglomerate, has a 1 percent stake in the Weinstein
Company. In 2007, Mr. Weinstein wrote the profile of Mr. Arnault for the Time 100
most influential people list. In 2011, he told The Wall Street Journal, “When I wasn’t
doing so well, Anna would give a party and put me next to Bernard Arnault.”

A person familiar with LVMH said the two men barely knew each other.

Mr. Weinstein was also a regular at the Met Gala, which has been co-chaired by
Ms. Wintour since 1999, and at the Council of Fashion Designers of America awards.
(In 2016, there were plans for the Weinstein Company to produce a television special
on the CFDA awards, but it fell through, Mr. Kolb said, when they realized that the
event was not paced for television.) Mr. Weinstein appeared in front rows, including

those of Marchesa, Dior, Louis Vuitton and Burberry.

It was at a fashion show that the actress Léa Seydoux met Mr. Weinstein, she
wrote in The Guardian. He then requested a private meeting with her, she said,
which quickly turned inappropriate. (She also wrote about watching him pursue
another woman at the Met Gala.) The model turned actress Cara Delevingne recently
accused Mr. Weinstein of pursuing her and repeating to her details of her personal

life as reported in the tabloids.

Trish Goff, a model who was a regular in the pages of Vogue and appeared in
campaigns for Chanel and Dior, said she met Mr. Weinstein at a cocktail party at Ms.
Wintour’s house in 2003 when she was 25. “He came in and someone said, ‘Oh,
there’s Harvey Weinstein,’ so I turned to look at him, and he was looking at me,” she
said. Shortly thereafter her agent got a call from his office inviting her to lunch.

She recalled: “This was at a time in my career when I was starting to think about
what’s next. I was nervous about it, because he had a reputation, but I was equally
nervous about not going because I was a single mother, and what it he made it so |

didn’t work anymore? So I said, ‘O.K., tell him I'll have lunch.”
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They ended up at the Tribeca Grill. “When I arrived, I discovered we were seated
in a private room,” she said. “I asked hiin why he had wanted to have lunch, and he
said ‘You were looking at me’ — as if to imply | was interested. I said, ‘Yes, I was

looking at you because you are [Harvey Weinstein, and I had never seen you before.’

“Then he started asking me if I had a boyfriend, and if we had an open
relationship. I said I wasn’t intevested in an open relationship, but he was relentless,
and I kept trying to shut that down and move on. Then he started putting his hands
on my legs, and I said, ‘Can you stop doing that?” When we finally stood up to go, he
really started groping me, grabbing my breasts, grabbing my face and trying to kiss
me. I kept saying, ‘Please stop, please stop, but he didn’t until I managed to get back
into the public space.

“The horrible thing is, as a model, it wasn’t that unusual to be in a weird
situation where a photographer or someone feels they have a right to your body.”

Ms. Hofmeister, Mr. Weinstein’s spokeswoman, said he could not be reached for
comment on Ms. Goff’s allegations and directed a reporter to a previous statement

denying allegations of nonconsensual sex.

Now Marchesa has become yet another symbol of Mr, Weinstein’s abuse of
power, a brand he helped mastermind and support. There is now a
#boycottmarchesa hashtag on Twitter. Helzberg Diamonds, which held the license
for Marchesa’s bridal jewelry, announced it had delayed the planned line.

“The relationship helped the business tremendously,” said Stellene Volandes,
the editor of Town & Country. “Marchesa had such great success on the red carpet
and became known for that.” (Ms. Chapman appeared on the cover of the magazine
in 2009.)

The label, which was founded in 2004 by Ms. Chapman and Keren Craig, first
received real attention that same year, when Renée Zellweger, the star of the
Miramax film “Bridget Jones: The Edge of Reason,” appeared on the red carpet in a
Marchesa dress. She was followed shortly thereafter by Cate Blanchett, who wore

Marchesa to the Rome premiere of “The Aviator,” also produced by Miramax.



In recent years, Marchesa’s red-carpet magic has dimmed and its celebrity
placements have lost a bit of their star power, yet the label’s princess-y dresses still
found eager takers. Tn 2017, Octavia Spencer, who has appeared in movies produced
by Mr. Weinstein, wore a custom Marchesa gown to the Academy Awards, when she

was nominated for her role in “Hidden Figures.”

When stars did wear the label, there was often a connection to Mr. Weinstein.
Jennifer Jason Leigh wore Marchesa to the Academy Awards in 2016, when she was
a nominee for her role in “The Hateful Eight,” directed by Quentin Tarantino (and
executive-produced by the Weinstein brothers).

But Hollywood stylists who work with such stars and fashion houses to find
dresses for premieres, award shows and red carpet events, appear to be taking a
wait-and-see approach on the label. Of a half-dozen top stylists who have used
Marchesa, not one would comment on how the Weinstein revelations would have an
impact on their use of Marchesa.

“There’s a mob mentality that has developed,” said Lauren Santo Domingo, a
founder of Moda Operandi, an online fashion retailer, who said she was standing
behind Marchesa. On Wednesday, the brand postponed a planned preview of its
spring 2018 collection to an unspecified “later date.” The company is hunkering

down, and could not be reached for comment.

“I think the issue is no one knows what to say to Georgina, or the words to use,”
Mr. Kolb said. “But as a creative power and as a CFDA member, she is someone who

deserves the industry’s support and backing.”

Indeed, said Julie Gilhart, a fashion consultant and the former fashion director
of Barneys New York: “We are living in a time right now when we should try to find

the words.”

Valeriya Safranova and Joanna Nikas contributed reporting.
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Donna Karan defends Weinstein, says women are
“asking forit”
"How do we present ourselves as women?' Karan said. "What are we asking?”

GABRIEL BELL {/WRITER/GABRIEL-BELL)
1010,2017 - 17:45 AM - 0 COMMENTS

Even as a celebrities line up to take their turns commenting on The New York Times ex-
posé of Harvey Weinstein with lashing denouncements, fashicn icon Denna Karan of-
fered up a crude — if familiar — defense of the bittled producer Sunday night.

Speaking to the Daily Mail at the CinéFashion Film Awards, the founder of DKNY and her
namesake label said that Weinstein "has done some amaz-ing things" and he and his
wife, Marchesa designer Georgina Chapman, were "wonderful pecple." She is perscnal
friends with the couple.

It did not, alas, end there.

Speaking to a reporter, Karan commented generally about the problems of sexual
harass-ment on a global scale. "l think we have to look at ourselves," she said.
"Obviously, the treatment of women all over the world is something that has always had
1o be identi ed. Certainly in the country of Haiti where | work, in Africa, in the developing
world, it's been a hard time for women." Indeed, it has been.

Choosing not to end on that high note, Karan then took a 50-foot dive into the shallow
end of the pool. "To see it here in our own country is very di cult," she said, "but | also
think how do we display ourselves? How do we present ourselves as women? What are
we asking? Are we asking for it by presenting all the sensuality and all the sexuality?"

She added, "And what are we throwing out to our children today about how to dance and
how to perform and what to wear? How much should they show?" Karan continued, "You
look at everything all over the world today and how women are dressing and what they
are asking by just presenting themselves the way they do. What are they asking for?
Trouble."



And yet, the designer did not deny that Weinstein may have committed sexual assault, as
alleged. When asked if the producer had been "busted," Karan smiled and said, "l don't
think it's only Harvey Weinstein."

She turned the conversation back to less narrow, more global issues again, saying, "l
don't think we're only looking at him. 1 think we're looking at a world much deeper than
that" Indeed Weinstein is a symbol, not only for the way Hollywood treats women, but
how the warld treats women. That said, he's also earned himself a spet on the hot plate
in his own right.

"Yes, | think he's being looked at right now as a symbol, not necessarily as him," she
said. "l think we have to look at our world and what we want to say and how we want to

say it as well"

Quick on the draw, Karan has already released an apology for some comments and
claimed that they were — say it all together now — "taken out of context.”

A statement fo the Daily Mail from Karan reads, "Last night, | was honored

Fashion Film Awards in Hollywood and while answering a question on the red carpet |
made a statement that unfortunately is not representative of how | feel or what | believe. |
have spent my life championing women. My life has been dedicated to dressing and
addressing the needs of women, empowering them and promoting equal rights." Karan
has, yes, been quite active in charities and causes benefiting people in the devel-oping

world and women everywhere.

"My statements were taken out of context and do not represent how | feel about the cur-

rent situation concerning Harvey Weinstein," the statement corflinued. "l believe that sex-

val harassment is NOT acceptable and this is an issue that MUST be addressed once
and for all regardless of the individual. | am truly sorry to anyone that | offended and

everyone that has ever been a victim."

Outside of this isolated incident, there's been almost universal constant in the

entertainment industry. Stars who have worked with Weinstein, including {(but not limited

to) Kate Winslet, George Clooney, Meryl Streep and Judi Dench, have lambasted the
pro-ducer over the Times' allegations. Others, including Lena Dunham, Jennifer
Lawrence and Jessica Chastain, have offered their two cents. Other actors and
individuals, includ-ing Romola Garai, have added to the growing list of allegations against
Weinstein. With The New Yorker's own exposé {https:#www.newyprker.com/mews/news-
desk/from-ag-gressive-overtures-to-sexual-assault-harvey-weinsteins-accusers-tell-their-
stories) having been published Tuesday morning, the group of accusers and detractors is
sure to expand.

Already, Weinstein has been red by the board of The Weinstein Company, and the rm
he founded and which still bears his name is considering rebranding itself entirely. This,
despite a series of messages Weinstein sent to other Hollywood executives in an attempt
to save his job.

https://www.salon.com/2017/10/t10/donna-karan-defends-weinstein-says-women-are-
asking-for-it
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G-lll Stock Drops as Calls Grow for
Boycott of Donna Karan Brands

Karan hasn't been affiliated with the Donna Karan and DKNY brands
since 2015.

By Liso Lockwood on October 11, 2017

G-IIT Apparel Group's stock, owner of the Domru Karan and
DENY labels, fell Wednesday following designer Dana Kian's

remsarks over the Harvey Weilnstein seand:d, which she later

retracted and apologized for, The stock declined 4.11 percent to
close at $26.61 on the Nasdaqg.

At the same time, there were growing calls for a boycott of the
Donna Karan and DEKNY brands, even though Karan is no longer

affiliated with them. A Care2 petition also is demanding
Nordstrom drop designer Donna Karan’s products. Some 4,939
people have signed the petition.

Julie Mastrine, a spokeswoman for Care2, said they haven't
presented the petition to Nordstrom yet, and expect to keep the
petition up for about a week to gather signatures. When told that
Karan is no longer involved in the company, Mastrine wasn’t
aware of that but said she saw that Nordstrom'’s web site sells the
Donna Karan Cashmere Mist perfume. “It’s about them being
associated with her brand when she’s made these comments,”
she said.

G-I acquired Donna Karn International for $6501niHion (1om

LVAME Modt THennessy Lowis Vaditbon 1 December 20016, Morris

Goldfarb, chairman and chief executive officer of G-II1, has
declined comment on the controversy. The first DKNY and
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A new Los Angeles Times investigation alleges that Weinstein used his extensive
fashion ties as a "pipeline” for models. Among those ties—which include his
backing of Marchesa, the fashion line cofounded by Weinstein’s wife, Georgina
Chapman, and his past investment in the brand Halston, which he helped to revive
—is his connection to the long-running show Project Runway. The Weinstein
Company produces the show, though its name was recently scrubbed from the
credits after the allegations against Weinstein began to surface.

According to the Times, which spoke with nearly a dozen people tied to the fashion
industry, including executives and publicists connected to the show, Weinstein
used his links to fashion and his company’s ownership of Project Runway “as
enticements or pretexts for meetings.”

In multiple instances, models claimed Weinstein tried to coerce them into
unwanted sexual situations. Former model Juliana De Paula told the Times that
Weinstein “groped her and forced her to kiss other models that he had taken to his
loft in New York a decade ago. When she tried to leave, she said, he chased her
through the apartment, naked. She fended him off with a broken glass.”

Another model, Samantha Panagrosso, said she encountered Weinstein at a hotel
pool during the 2003 Cannes Film Festival. He began touching her legs, and when
she rejected his advances he pointed to another model and said, “Look at her, I'm
going to have her come to my room for a screen test.”

The stories echo those that other models and actresses have now told about
Weinstein. Former actress Lucia Evans told the New Yorker that, in 2004, the vear
Project Runway launched, Weinstein worked persistently to arrange casting
meetings with her. Weinstein mentioned to her that she’d “be great in "Project
Runway,” but only if she lost weight, and also discussed two film scripts. Then he
allegedly forced her to perform oral sex on him.
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In an Instagram post, model and actress Cara Delevingne described how when she
started acting she met Weinstein at a hotel lobby to talk about an upcoming film.
Weinstein pressured her to go to his room, where she found another woman there.
Weinstein asked them to kiss, and when Delevingne tried to leave, he stood in front
of the door and tried to kiss her.

We’ve reached out to the Weinstein Company and Harvey Weinstein’s
spokesperson, Sallie Hofmeister, for comment and will update this story with any
reply. Hofmeister has already said that Weinstein has “unequivocally denied”
allegations of rape, and that he recalls events very differently than many of his
accusers, including some of the women interviewed by the Times.

To those in the fashion industry, stories of models being abused are all too
common. Often models are young and travel far from home for work, leaving them
feeling uncertain and vulnerable.

Different groups have begun responding. Recently, luxury labels LVMH and Kering
introduced a charter with guidelines for how their brands are to hire and treat
models, Today (Oct. 23), New York State Assemblywoman Nily Rozic announced a
plan (paywall) that would amend her state’s anti-discrimination laws to include
protections for models that would make sure those hiring and working with them
are held accountable for any abuses.

“The horrible thing is, as a model, it wasn’t that unusual to be in a weird situation
where a photographer or someone feels they have a right to your body,” model
Trish Goff told the New York Times (paywall). Goff is among those who say
Weinstein sexually assaulted her.









It won’t be a big drama on either side. It’s been about seven
years since American Vogue worked with Richardson and the
other Condé titles do not use him.

In London, Condé Nast International spent most of Tuesday
declining to comment on an article that appeared in The Daily
Telegraph citing an internal e-mail saying that Richardson
could no longer work for any of the CNI titles, which

include British Vogue, other international Vogue titles, and GQ
Style,

On Tuesday, the Telegraph quoted an internal CNI e-mail sent
by James Woolhouse, executive vice president and chief
operating officer, to CNI international country presidents.

It said: “T am writing to you on an important matter. Condé Nast
would like to no longer work with the photographer Terry
shoots that have been completed but not yet published, should
be killed and substituted with other material.”

Towatd the end of the day a CNI spokesman issued the
following statement: “I can confirm that the content of the e-
mail has been correctly quoted and that Condé Nast
International has no further comment to make.”

In response to The Telegraph leak, a representative for
Richardson told WWD: “Terry is disappointed to hear about this
e-mail, especially because he has previously addressed these old
stories. He is an artist wlio has been known for his sexually
explicit work, so many of his professional interactions with
subjects were sexual and explicit in nature, but all of the
subjects of his work participated consensually.”

The CNI e-mail was leaked to The Telegraph about 48 hours
after The Sunday Times of London ran a long feature asking
“Why is Terry Richardson Still Feted by Fashionistas?” It quoted
a former editor of i-D saying that Richardson’s behavior had
long been an open secret.

The Condé condemnations come amid a widening sexual
harassment scandal sparked by accusations of grossly
inappropriate by Harvey Weinstein, who'’s now jobless and in
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With projects and talent dropping in droves since the scandal surfaced earlier this month, TWC received a cash
injection from Colony Capital an Qetober 16. The Tom Barrack-run investment firm is said to be looking into
buying up part or all of TWC — a proposition that likely just became even more toxie with this complaint.

“This is the casting couch at the extreme level,” Huett’s lead lawyer Jeff Herman told Deadline today on the
matter, ahead of a planned press conference tomorrow in Los Angeles. “Whether it is a criminal case is not for
me to say; we are saying that the company knew he was doing this to women,” the Florida-based attorney added
of the multi-damages complaint. “What [Huett] wants to do is take on Hollywood, force a change of its attitude
towards women.”

Herman also said he had not been contacted nor had contacted the LAPD on the matter, Like the NYPD and
London Metro police, the LAPD is conducting an investigation into possible criminal charges against Weinstein
that, if convicted, could see him behind bars for up to eight years in the Golden State. In the Empire State,
Attorney General Erie Schneiderman on Monday subpoenacd TWC over potential civil rights violations in
relation to Weinstein’s alleged behavior and settlements that have been paid out.

Back on this coast and looking at this latest matter, the statute of limitations in California on a charge of
negligence, retention and supervision is two years. However, that clock can be reset to start whenever the
injured party gains knowledge of such negligence and then restarts to one year from that point, which would put
Huett within the statute of limitations, according to Herman,

“Plaintiff did not discover, and a reasonable and diligent investigation would not have disclosed, that prior to
her incident Defendant was aware of numerous allegations of sexual misconduct involving Weinstein,” the
complaint notes. “Plaintiff was unable to discover Defendant’s knowledge of Weinstein’s propensity to engage in
sexual misconduct until the story of Weinstein’s pattern of sexual misconduct with young actresses broke in

October 2017

Bob Weinstein and other TWC executives have claimed they had no knowledge of such behavior on Harvey
Weinstein’s part. The latter Weinstein was terminated by the TWC board on October 8 and formally resigned

after calling into to board meeting last week.

Attorney Patricia Glaser is representing Weinstein in coming to a settlement with the company, of which Harvey
Weinstein owns a 23% stake.
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HERMAN LAW
5200 Town Center Circle, Suite 540

Boca Raton, Florida 33486
Jeff Herman

(pending pro hac vice admission)
Daniel Ellis

California Bar No. 298639
dellis(@hermanlaw.com
Arick Fudali

California Bar No. 296364
afudalif@hermanlaw.com
Tel: {(305)931-2200

Fax: (305)931-0877

Attorneys for Plaintiff, Dominique Huett

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

DOMINIQUE HUETT, ) CASE NO: BC680869
)
Plaintift, ) CIVIL COMPLAINT ALLEGING
Vs, ) DAMAGES FOR NEGLIGENCE
)
THE WEINSTEIN COMPANY LLC, ) EMAND FOR JURY TRIAL
)
Defendant. )
)
)
)
)
ARTIES AND JU
1. Plaintiff Dominique Huett is a citizen and resident of New York.

2. Defendant The Weinstein Company LLC (hereinafter referred to as “TWC”) is a
Delaware limited liability company whose principle place of business is in New York, New
York.

3. Venue properly lies in this county in that Defendant regularly conducts business
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in this county, and the torts described herein were committed in this county. This Court has
Jurisdiction in that this is a claim for damages of not less than $5 million, well in excess of the

jurisdictional minimum of $25,000.

FACTUAL ALLEGATIONS

4. In or about November 2010, Plaintiff Dominique Huett and Harvey Weinstein

arranged to meet each other at The Peninsula Beverly Hills hotel in Beverly Hills, California.
Plaintiff was an aspiring actress at the time and the purpose of the meeting was to discuss

Weinstein’s offer to assist Plaintiff in procuring future television and/or film roles. The

communications to arrange this meeting included e-mails from the e-mail address of
Weinstein’s assistant at TWC,
5. Plaintiff and Weinstein initially met at the bar of The Peninsula hotel, where they

discussed Weinstein’s interest in assisting Plaintiff with her acting career. During their

conversation, Plaintiff noticed Weinstein staring at her breasts. Weinstein asked Plaintiff is she
had ever had a “boob job” and asked her to show him her breasts. Plaintiff refused and was
made uncomfortable by the question and the request. However, Weinstein informed Plaintiff

that the purpose of the questioning was that it would be beneficial for securing future roles if

she did not have breast augmentation.
6. At some point during their conversation, Weinstein, who was at the time living at

the hotel, invited Plaintiff to his room under the guise of continuing their business meeting.

Plaintiff agreed to move the meeting to his hotel room, believing they were to continue their

discussion regarding her career.

7. While in Weinstein’s room, the two continued their conversation regarding

Plaintiff’s career. At some point, Weinstein excused himself to use the restroom. After several

minutes, Weinstein returned from the restroom wearing only a bathrobe.

.,
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8. Upon returmning, Weinstein asked Plaintiff to perform a massage on him. Plaintiff

said, “No,” and that she did not feel comfortable by his request. However, Weinstein persisted
and would not take “no” for an answer. Weinstein laid on the bed and demanded that Plaintiff

perform a massage on him. Plaintiff ultimately complied with his demands and performed the
massage.
9. Subsequently, Weinstein requested to perform oral sex on Plamtiff. Plaintiff was

shocked and alarmed by the request and initially refused. Again, Weinstein displayed

persistence and would not take “no” for an answer. Weinstein initiated and Plaintiff froze as
Weinstein removed her clothing and performed oral sex on her. Weinstein performed oral sex
on Plaintiff for several minutes. After performing oral sex on Plaintiff, Weinstein masturbated

in front of Plaintiff until he reached orgasm.

10. At some point during their communications, Weinstein gave Plaintiff the contact
information for an executive producer with Project Runaway, a television program produced by
Defendant, and offered to secure a role for Plaintiff on the program.

11.  Prior to the incident involving Plaintiff, Defendant TWC’s executives, officers

and employees had actual knowledge of Weinstein’s repeated acts of sexual misconduct with
women. In particular, Defendant was aware of Weinstein’s pattern of using his power to coerce

and force young actresses to engage in sexual acts with him. This knowledge was possessed by
Defendant’s Board of Directors including, upon information and belief, Bob Weinstein.
12.  Upon information and belief, Defendant was aware of allegations of sexual

misconduct against Weinstein going back to the 1990s. Upon information and belief, prior to

the incident involving Plaintiff, Defendant was aware of multiple claims of sexual misconduct

.
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which were settled with the victims prior to the filing of suit. This knowledge was possessed by
Defendant’s Board of Directors including, upon information and belief, Bob Weinstein.

[3. Prior to the incident involving Plaintiff, Defendant often aided and abetted
Weinstein in the commission of his sexual misconduct. For example, female Weinstein
Company employees were often used as “honeypots™ to lure his victims into a false sense of
security. The “honeypots” would initially join a meeting along with a woman Weinstein was

interested in, but then Weinstein would dismiss them, leaving him alone with the woman.

14, Plaintiff did not discover, and a reasonable and diligent investigation would not

have disclosed, that prior to her incident Defendant was aware of numerous allegations of

sexual misconduct involving Weinstein. Upon information and belief, the allegations of sexual

misconduct involving Weinstein that Defendant was aware of were subject to nondisclosure

agreements and/or confidential settlements, and were otherwise only known inside TWC. Upon

information and belief, the nondisclosure agreements and/or confidential settlements legally

prohibited Defendant TWC, Weinstein, and the victims of the sexual misconduct from
discussing the allegations and Defendant’s knowledge thereof. As such, even if Plaintiff had

conducted a timely and reasonable investigation, she could not have discovered Defendant’s
prior knowledge of Weinstein’s sexual misconduct. Plaintiff was unable to discover

Defendant’s knowledge of Weinstein’s propensity to engage in sexual misconduct until the

story of Weinstein’s pattern of sexual misconduct with young actresses broke in October 2017,
COUNT]
(Negligence)
15.  Plaintiff repeats and realleges the allegations in paragraphs 1 through 14 above.
16. At all relevant times, Defendant owed a duty to use reasonable care in the

retention and supervision of its employee Harvey Weinstein,

.
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17.  This included a duty to control Weinstein in his interactions with women during
meetings taking place within the course and scope of his employment in order to prevent
foreseeable harm,

18. Prior to the sexual misconduct with Plaintiff, Defendant knew or had reason to
believe Weinstein was likely to engage in sexual misconduet with women he came into contact
with during the course and scope of his employment. In particular, upon information and belief,

Defendant knew or should have known that Weinstein would lure young aspiring actresses into

compromising situations under the guise of business meetings. Prior o the incident involving
Plaintiff, Defendant’s Board of Directors possessed knowledge of Weinstein’s propensity to
engage in sexual misconduct. Knowledge of Weinstein’s propensity to engage in sexual

misconduct was additionally possessed by Defendant’s executives, officers and employees. At

all relevant times Defendant’s Board of Directors maintained a supervisory position over
Weinstein.
19. By possessing knowledge of Weinstein’s prior sexual misconduct, Defendant

knew or should have known that Weinstein was unfit and that this unfitness created a particular

risk to others.
20.  Defendant did not act in a reasonable manner by failing to terminate Weinstein

and instead continued to allow him to meet with prospective actresses in private areas with the
knowledge that there was a substantial likelihood for sexual misconduct.
21.  Weinstein’s meeting with Plaintiff at the Peninsula hotel occurred within the

course and scope of his employment. The contact between Plaintiff and Weinstein was

generated by the employment relationship between Defendant and Weinstein.

_5 _
CIVIL COMPLAINT

329



NOoD

10
11
12

—
Lhis

16
17

19
20

21

22
23

24

27
28

22.  Defendant’s negligence in supervising and/or retaining Weinstein was a

substantial factor in causing Plaintiff’s harm,
2. It was foreseeable that Weinstein would engage in sexual misconduct if

Defendant continued to allow Weinstein to have private business meetings with actresses. At

all relevant times, Defendant knew Weinstein was using his power and position to coerce

women into engaging in sexual contact and knew that this sexual misconduct would cause

harm.

24. Defendant failed to institute corrective measures to protect women coming into

contact with Weinstein, including Plaintiff, from sexual inisconduct despite the Board of

Directors possessing actual notice of Weinstein’s sexually inappropriate behavior. Such acts and

omjssions demonstrate a conscious disregard of the safety of others. The Board of Directors was

aware of the probable dangerous consequences of failing to remove or adequately supervise
Weinstein. In failing to do so, Defendant acted with actual malice and with conscious disregard
to Plaintiff’s safety.

23. As a direct and proximate result of Defendant’s negligence, Plaintiff was a

victim of Weinstein’s sexual misconduct. The sexual misconduct has caused Plaintiff to suffer
continuing, severe and permanent psychological and emotional issues, and the loss of

enjoyment of life,
PRAYER FOR RELIFEF

26.  Qeneral damages in an amount to be shown according to proof at the time of
trial.
27.  Special damages including medical and psychological care expenses m an

amount to be shown according to proof at the time of trial.
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28.  Punitive and exemplary damages in an amount appropriate to punish or set an

example of Defendant.
29.  Costs of suit.

30.  Such other and further relief as this Court deems just and proper.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a jury trial in this action.

Dated: October 24, 2017 HERMAN LAW

By. /s/ Danie] Ellis
Daniel Ellis

California Bar No. 298639
dellis@hermanlaw.com

Arick Fudali

California Bar No, 296364
afudali@hermanlaw.com

Jeff Herman

(pending pro hac vice admission)
Attorneys for Plaintiff
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An investigation by The New York Times found previously undisclosed allegations
against Mr. Weinstein stretching over nearly three decades, documented through
interviews with current and former employees and film industry workers, as well as
legal records, emails and internal documents from the businesses he has run,

Miramax and the Weinstein Company.

During that time, after being confronted with allegations including sexual
harassment and unwanted physical contact, Mr. Weinstein has reached at least eight
settlements with women, according to two company officials speaking on the
condition of anonymity, Among the recipients, The Times found, were a young
assistant in New York in 1990, an actress in 1997, an assistant in London in 1998, an
Italian model in 2015 and Ms. O’Connor shortly after, according to records and those

familiar with the agreements.

Iu a statement to The Times on Thursday afternoon, Mr. Weinstein said: “I
appreciate the way I've behaved with colleagues in the past has caused a lot of paiu,
and I sincerely apologize for it. Though I'm trying to do better, I know I have a long
way to go.”

He added that he was working with therapists and planning to take a leave of

absence to “deal with this issue head on.”

Lisa Bloom, a lawyer advising Mr. Weinstein, said in a statement that “he denies
many of the accusations as patently false.” In commeuts to The Times earlier this
week, Mr. Weinstein said that many claims in Ms. O’Connor’s memo were “off base”

and that they had parted on good terms.

He and his representatives declined to comment on any of the settlements,
including providing information about who paid them. But Mr. Weinstein said that
in addressing employee concerns about workplace issues, “my motto is to keep the

peace.”

Ms. Bloom, who has been advising Mr. Weinstein over the last year on gender
and power dynaniies, called him “an old diuosaur learning new ways.” She said she

had “explained to him that due to the power difference between a major studio head
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like him and most others in the industry, whatever his motives, some of his words

and behaviors can be perceived as inappropriate, even intimidating.”

Thongh Ms. O’Connor had been writing only about a two-year period, her memo
echoed other women’s complaints. Mr. Weinstein required her to have casting
discussions with aspiring actresses after tbey had private appointments iu his hotel
room, she said, her description matcebing those of other former employees. She
suspected that she and other female Weinsteiu employees, she wrote, were being

used to facilitate liaisons with “vulnerable women who hope he will get them work.”

The allegations piled up even as Mr, Weinstein helped define popular culture.
He has collected six best-picture Oscars and turned ont a number of touchstones,
from the films “Sex, Lies, and Videotape,” “Pulp Fiction” and “Good Will Hunting” to
the television show “Project Runway.” In public, he presents himself as a liberal lion,

a champion of women and a winner of not just artistic but humanitarian awards.

Iu 2015, the year Ms. O’Connor wrote her memo, his company distributed “The
Hunting Ground,” a documentary about campus sexual assault. A longtime
Democratic donor, he hosted a fund-raiser for Hillary Clinton in his Manhattan
home last year. He employed Malia Obaina, the oldest daughter of former President
Barack Obama, as an intern this ycar, and recently helped endow a faculty chair at
Rutgers University in Gloria Steinem’s name. During the Sundance Film Festival in
January, when Park City, Utah, held its version of nationwide women’s marches, Mr,
Weinstein joined the parade.

“From the outside, it seemed golden — the Qscars, the success, the remarkable
cultural impact,” said Mark Gill, former president of Miramax Los Angeles when the
company was owned by Disney. “But behind the scenes, it was a mess, and this was

the biggest mess of all,” he added, referring to Mr. Weinsteiu’s treatment of women.

Dozens of Mr. Weinstein’s former and current employees, from assistants to top
executives, said they knew of inappropriate conduct while they worked for him. Only

a handful said they ever confronted him.

Mr. Weiustein enforced a code of silence; employees of the Weinstein Company

have contracts saying they will not criticize it or its leaders in a way that could hann
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its “business reputation” or “any employee’s personal reputation,” a recent document
shows. And most of the women accepting payouts agreed to confidentiality clauses

prohibiting them from speaking about the deals or the events that led to them.

Charles Harder, a lawyer representing Mr. Weinstein, said it was not unusual to
enter into settlements to avoid lengthy and costly litigation. He added, “It’s not

evidence of anything.”

At Fox News, wherc the conservative icons Roger E. Ailes and Bill O’'Reilly were
accused of harassment, women have received payouts well into the millions of
dollars. But most of the women involved in the Weinstein agreements collected
between roughly $80,000 and $150,000, according to people familiar with the

negotiations.

In the wake of Ms. O’Connor’s 2015 meino, some Weinstein Company board
members and executives, including Mr. Weinstein's brother and longtime partner,
Bob, 62, were alarmed about the allegations, according to several people who spoke
on the condition of anonymity. In the end, though, board members were assured
there was no need to investigate. After reaching a settlement with Mr. Weinstein,
Ms. O’Connor withdrew her complaint and thanked him for the career opportunity
he had given her.

“The parties made peace very quickly,” Ms. Bloom said.

Through her lawyer, Nicole Page, Ms. O’Connor declined to be interviewed. In
the memo, she explained how unnerved she was by what she witnessed or
ehcountered while a literary scout and production executive at the company. “I am
just starting out in my career, and have been and remain fearful about speaking up,”

Ms. O'Connor wrote. “But remaining silent is causing me great distress.”

In speaking out about her hotel episode, Ms. Judd said in a recent interview,
“Women have been talking abont Harvey amongst ourselves for a long time, and it’s

simply beyond time to have the conversation publicly.”

A Common Narrative
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Ms. Nestor, a law and business school student, accepted Mr. Weinstein’s
breakfast invitation at the Peninsula because she did not want to miss an
opportunity, she later told colleagues. Afier she arrived, he offered to help her career
while boasting about a series of famous actresses he claimed to have slept with,
according to accounts that colleagues compiled after hearing her story and then sent

on to company executives.

“She said he was very persistent and focused though she kept saying no for over
an hour,” one internal document said. Ms. Nestor, who declined to comment for this
article, refused his bargain, the records noted. “She was disappointed that he met
with her and did not seem to be interested in her résumé or skill set.” The young
woman chose not to report the episode to human resources personnel, but the

allegations came to management’s attention tbrough other employees.

Across the years and continents, accounts of Mr. Weinstein’s conduct share a
common narrative: Women reported to a hotel for what they thought were work
reasons, only to discover that Mr. Weinstein, who has been married for most of three
decades, sometimes seemed to have different interests. His home base was New
York, but his rolling headquarters were luxury hotels: the Peninsula Beverly Hills
and the Savoy in London, the Hétel du Cap-Eden-Roc near the Cannes Film Festival

in France and the Stein Eriksen Lodge near the Sundance Film Festival.

Working for Mr. Weinstein could mean getting him out of bed in the morning
and doing “turndown duty” late at night, preparing him for sleep. Like the colleague
cited in Ms. O’Connor’s memo, some junior employees required to perform those

tasks said they were disturbing,

In interviews, eight women described varying behavior by Mr, Weinstein:
appearing nearly or fully naked iu front of them, requiring them to be present while
he hathed or repeatedly asking for a massage or initiating one himself. The women,
typically in their early or middle 20s and hoping to get a toehold in the film industry,
said he could switch course quickly — meetings and clipboards one moment,
intimate comments the next. One woman advised a peer to wear a parka when

summoned for duty as a layer of protection against unwelcome advances.
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Laura Madden, a former employee who said Mr. Weinstein prodded her for
massages at hotels in Dublin and London beginning in 1991, said he had a way of
making anyone who objected feel like an outlier. “It was so manipulative,” she said in

an interview. “You constantly question yourself — am I the one who is the problem?”

“I don’t know anything about that,” Mr. Weinstein said.

Most women who told The Times that they experienced misconduct by Mr.
Weinstein had never met one another. They range in age from early 20s to late 40s
and live in different cities. Some said they did not report the behavior because there
were no witnesses and they feared retaliation hy Mr. Weinstein. Others said they felt

embarrassed. But most confided in co-workers.

Ms. Madden later told Karen Katz, a friend and colleague in the acquisitions
department, about Mr. Weinstein’s overtures, including a time she locked herself in
the bathroom of his hotel room, sobbing. “We were so young at the time,” said Ms.
Katz, now a documentary filmmaker, “We did not understand how wrong it was or

how Laura should deal with it.”

Others in the London office said the same. “T was pretty disturbed and angry,”
said Sallie Hodges, another former employee, recalling the accounts she heard from

colleagues. “That’s kind of the way things were.”

The human resources operation was considered weak in New York and worse in
London, so some employees banded together in solidarity. “Tf a female executive was
asked to go to a meeting solo, she and a colleague would generally double up” so as
not to be alone with Mr. Weinstein, recalled Mr. Gill, the former president of

Miramax Los Angeles.

Many women who worked with Mr, Weinstein said they never experienced
sexual harassment or knew of anyone who did, and recalled him as a boss who gave
them valuable opportunities at young ages. Some described long and satisfying

careers with him, praising him as a mentor and advocate.

But in interviews, some of the former employees who said they had troubling

experiences with Mr. Weinstein asked a common question: How could allegations



338

repeating the samne pattern — young women, a powerful male producer, even sonie

of the same hotels — have accuinulated for almost three decades?

“It wasn’t a secret to the inner circle,” said Kathy DeClesis, Bob Weinstein's
assistant in the early 1990s. She supervised a young woman who left the company
abruptly after an encounter with Harvey Weinstein and who later received a

settlement, according to several former employees.

Speaking up could have been costly. A job with Mr. Weinstein was a privileged
perch at the nexus of money, fame and art, and plenty of his former assistants have
risen high in Hollywood. He could be charming and generous: gift baskets, flowers,
personal or career help and cash. At the Cannes Filin Festival, according to several
former colleagues, he sometimes handed out thousands of dollars as impromptu

bonuses.

Mr. Weinstein was a volcanic personalily, though, given to fits of rage and
personal lashings of male and female employees alike. When a female guest of his
had to wait for a hotel roomn upgrade, he yelled that Ms. O’Connor would be better
off marrying a “fat, rich Jewish” man because she was probably just good for “being a
wife” and “making babies,” she wrote in her memo. (He added some expletives, she
said.) His treatment of women was sometimes written off as just another form of

toxicity, according to multiple former employees.

In the fall of 1998, a 25-yvear-old London assistant named Zelda Perkins
confronted Mr. Weinstein. According to former colleagues, she and several co-
workers had been regularly suhjected to inappropriate requests or comments in
hotel rooms, and she was particularly concerned about the treatment of another
woman in the office. She told Mr, Weinstein that he had to stop, according to the
former colleagues, and that she would go public or initiate legal action unless he

changed his behavior.

Steve Hutensky, one of Miramax’s entertainment lawyers, was dispatched to
London to negotiate a settlement with Ms. Perkins and her lawyer. He declined to

comment for this article.



Ms. Perkins, now a theater producer in London, also declined to comment for
this article, saying that she could not discuss her work at Miramax or whether she

had entered into any agreements,

Months after the settlement, Mr. Weinstein triumphed at the Oscars, with “Life
Is Beautiful” and “Shakespeare in Love” winning 10 awards. A few years later, Mr.
Weinstein, who had produced a series of British-themed movies, was made a
Commander of the British Empire, an honorary title just short of knighthood.

‘Coercive Bargaining’

For actors, a mecting with Mr. Weinstein could yield dazzling rewards: scripts,
parts, award campaigns, magarzine coverage, influence on lucrative endorsement
deals. He knew how to blast small filins to box office success, and deliver polished
dramas like “The King’s Speech” and popular attractions like the “Scary Movie”
franchise. Mr. Weinstein’s films helped define femininity, sex and romance, from
Catherine Zeta-Jones in “Chicago” to Jennifer Lawrence in “Silver Linings
Playbook.” '

But movies were also his private leverage. When Mr. Weinstein invited Ms.
Judd to breakfast in Beverly Hills, she had been shooting the thriller “Kiss the Girls”
all night, but the meeting seemed too important to miss. After arriving at the hotel
lobby, she was surprised to learn that they would be talking in his suite; she decided

to order cereal, she said, so the food would come quickly and she could leave.

Mr, Weinstein soon issued invitation after invitation, she said. Could he give her
a massage? When she refused, he suggested a shoulder rub. She rejected that too,
she recalled. He steered her toward a closet, asking her to help pick out his clothing
for the day, and then toward the bathroom. Would she watch him take a shower? she

remembered him saying.

“I said no, a lot of ways, a lot of times, and he always caine back at me with some

new ask,” Ms. Judd said. “It was all this bargaining, this coercive bargaining.”

To get out of the room, she said, she quipped that if Mr. Weinstein wanted to

touch her, she would first have to win an Oscar in one of his movies. She recalled

339
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feeling “panicky, trapped,” she said in the interview. “There’s a lot on the line, the

cachet that came with Miramax.”

Not long afterward, she related what had happened to her mother, the singer
Naoini Judd, who confirmed their conversation to a Times reporter. Years later,
Ashley Judd appeared in two Weinstein filins without incident, she said. In 2015, she
shared an account of the episode in the hotel room with “Variety” without naming

the man involved.

In 1997, Mr. Weinstein reached a previously undisclosed settlement with Rose
McGowan, then a 23-year-old-actress, after an episode in a hotel room during the
Sundance Filin Festival. The $100,000 settlement was “not to be construed as an
admission” by Mr. Weinstein, but intended to “avoid litigation and buy peace,”
according to the legal document, which was reviewed by The Times. Ms. McGowan
had just appeared in the slasher film “Scream” and would later star in the television

show “Charmed.” She declined to comment.

Increased Scrutiny

Just months before Ms. O’Connor wrote her memo, a young female employee
quit after complaining of being forced to arrange what she believed to be
assignations for Mr. Weinstein, according to two people familiar with her departure.
The woman, who asked not to be identified to protect her privacy, said a

nondisclosure agreement prevented her from commenting.

Soon, complaints about Mr. Weinstein’s behavior prompted the board of his

company to take notice.

In March 2015, Mr. Weinstein had invited Ambra Battilana, an Italian model
and aspiring actress, to his TriBeCa office on a Friday evening to discuss her career.
Within hours, she called the police. Ms. Battilana told them that Mr. Weinstein had
grabbed her breasts after asking if they were real and put his hands up her skirt, the

police report says.

The claims were taken up by the New York Police Department’s Special Victims
Squad and splashed across the pages of tabloids, along with reports that the woman
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had worked with investigators ta secretly record a confession from Mr. Weinstein.

The Manhattan district attorney’s office later declined to bring charges.

But Mr. Weinstein made a payment to Ms. Battilana, according to people
familiar with the settlement, speaking on the condition of anonymity about the

confidential agreement.

The public nature of the episode concerned some executives and board
members of the Weinstein Company. (Harvey and Bob Weinstein together own 42
percent of the privately held business.) When several board members pressed Mr.
Weinstein about it, he insisted that the woman had set him up, colleagues recalled.

Ms. Battilana had testified in court procecdings against associates of former
Prime Minister Silvio Berlusconi of Italy who are accused of procuring women for
alleged scx parties, and the Italian news media also reported that, years ago, Ms.
Battilana accused a septuagenarian boyfriend of sexual harassment, a complaint that
was apparently dismissed. Ms. Battilana did not respond to requests for comment.

Her lawyer, Mauro Rufini, could not be reached for comment.

After the episode, Lance Maerov, a board member, said be successfully pushed
for a code of behavior for the company that included detailed language about sexual

harassment,

Then Ms. O’Connor’s memo hit, with page after page of detailed accusations. In
describing the experiences of women at the company, including her own, she wrote,

“The balance of power is me: 0, Harvey Weinstein: 10.”

"o,

She was a valued employee — Mr. Weinstein described her as “fantastic,” “a

Mo

great person,” “a brilliant executive” — so the complaint rattled top executives,
including Bob Weinstein. When the board was notified of it by email, Mr. Maerov
insisted that an outside lawyer determine whether the allegations were true, he said

in an interview.

But the inquiry never happened. Mr. Weinstein had reached a settlement with

Ms, O’Connor, and there was no longer anything to investigate.



“Because this matter has been resolved and no further action is required, I
withdraw my complaint,” Ms, O’Connor wrote in an email to the head of human
resources six days after sending her memo. She also wrote a letter to Mr. Weinstein
thanking him for the opportunity to learn about the entertainment industry.

Rachel Abrams and William K. Rashbaum contributed reporting. Grace Ashford
contributed research.
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FROM AGGRESSIVE OVERTURES TO SEXUAL
ASSAULT: HARVEY WEINSTEIN'S ACCUSERS
TELL THEIR STORIES

Mulz‘zple women share harrowing accounts qf sexual assault and harassment éy the Sfilm
executive.

By Renan Farrow

This story was first published on newyorker.com on October 10, 2017, at 10:47 AM. The
version below appears in the October 23, 2017, issue.

1.

S ince the establishment of the first studios, a century ago, there have been few movie
executives as dominant, or as domineering, as Harvey Weinstein. He co-founded
the production-and-distribution companies Miramax and the Weinstein Company,
helping to reinvent the model for independent films with movies including “Sex, Lies,
and Videotape,” “The Crying Game,” “Pulp Fiction,” “The English Patient,”
“Shakespeare in Love,” and “The King’s Speech.” Beyond Hollywood, he has exercised
his influence as a prolific fund-raiser for Democratic Party candidates, including
Barack Obama and Hillary Clinton. Weinstein combined a keen eye for promising
scripts, directors, and actors with a bullying, even threatening, style of doing business,
inspiring both fear and gratitude. His movies have earned more than three hundred
Oscar nominations, and, at the annual awards ceremonies, he has been thanked more

than almost anyone else in movie history, ranking just after Steven Spielberg and right

before God.

For more than twenty years, Weinstein, who is now sixty-five, has also been trailed by
rumors of sexual harassment and assault. His behavior has been an open secret to many

in Hollywood and beyond, but previous attempts by many publications, including 7%e
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New Yorker, to investigate and publish the story over the years fell short of the demands
of journalistic evidence. Too few people were willing to speak, much less allow a
reporter to use their names, and Weinstein and his associates used nondisclosure
agreements, payoffs, and legal threats to suppress their accounts. Asia Argento, an
Italian film actress and director, said that she did not speak out until now—Weinstein,
she told me, forcibly performed oral sex on her—because she feared that Weinstein
would “crush” her. “I know he has crushed a lot of people before,” Argento said. “That’s
why this story—in my case, it’s twenty years old, some of them are older—has never

»
come out,

On October 5th, the New York 77mes, in a powerful report by Jodi Kantor and Megan
Twohey, revealed multiple allegations of sexual harassment against Weinstein, an article
that led to the resignation of four members of the Weinstein Company’s all-male
board, and to Weinstein’s firing.

The story, however, is complex, and there is more to know and to understand. In the
course of a ten-month investigation, I was told by thirteen women that, between the
nineteen-nineties and 2015, Weinstein sexually harassed or assaulted them. Their

allegations corroborate and overlap with the Times’s revelations, and also include far

more serious claims.

Three of the women—among them Argento and a former aspiring actress named
Lucia Evans—told me that Weinstein had raped them, forcibly performing or receiving
oral sex ot forcing vaginal sex. Four women said that they had experienced unwanted
touching that could be classified as an assault. In an audio recording captured during a
New York Police Department sting operation in 2015, Weinstein admits to groping a
Filipina-Italian model named Ambra Battilana Gutierrez, describing it as behavior he
is “used to.” Four of the women I interviewed cited encounters in which Weinstein

exposed himself or masturbated in front of them.

Sixteen former and current executives and assistants at Weinstein’s companies told me
that they witnessed or had knowledge of unwanted sexual advances and touching at
events associated with Weinstein’s films and in the workplace. They and others
described a pattern of professional meetings that were little more than thin pretexts for
sexual advances on young actresses and models. All sixteen said that the behavior was

widely known within both Miramax and the Weinstein Company. Messages sent by
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Irwin Reiter, a senior company executive, to Emily Nestor, one of the women who
alleged that she was harassed, described the “mistreatment of women” as a serial
problem that the Weinstein Company had been struggling with in recent years. Other
employees described what was, in essence, a culture of complicity at Weinstein’s places
of business, with numerous people throughout his companies fully aware of his
behavior but either abetting it or looking the other way. Some employees said that they
were enlisted in a subterfuge to make the victims feel safe. A female executive with the
company described how Weinstein’s assistants and others served as a “honeypot”™—they
would initially join a meeting along with a woman Weinstein was interested in, but
then Weinstein would dismiss them, leaving him alone with the woman. (On October
10th, the Weinstein Company’s board issued a statement, writing that “these
allegations come as an utter surprise to the Board. Any suggestion that the Board had
knowledge of this conduct is false.”)

Virtually all of the people I spoke with told me that they were frightened of retaliation.
“If Harvey were to discover my identity, I'm worried that he could ruin my life,” one
former employee told me. Many said that they had seen Weinstein’s associates confront
and intimidate those who crossed him, and feared that they would be similarly targeted.
Four actresses, including Mira Sorvino and Rosanna Arquette, told me they suspected
that, after they rejected Weinstein’s advances or complained about them to company
representatives, Weinstein had them removed from projects or dissuaded people from
hiring them. Multiple sources said that Weinstein frequently bragged about planting
items in media outlets about those who spoke against him; these sources feared similar
retribution. Several pointed to Gutierrez’s case: after she went to the police, negative
items discussing her sexual history and impugning her credibility began rapidly
appearing in New York gossip pages. (In the taped conversation, part of which The New
Yorker posted online, Weinstein asks Gutierrez to join him for “five minutes,” and

warns, “Don’t ruin your friendship with me for five minutes.”)

Several former employees told me that they were speaking about Weinstein’s alleged
behavior now because they hoped to protect women in the future. “This wasn’t a one-
off. This wasn’t a period of time,” an executive who worked for Weinstein for many
years told me. “This was ongoing predatory behavior toward women—whether they

consented or not.”
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It’s likely that the women who spoke to me have recently felt increasingly emboldened
to talk about their experiences because of the way the world has changed regarding
issues of sex and power. Their disclosures follow in the wake of stories alleging sexual
misconduct by public figures, including Donald Trump, Bill O’Reilly, Roger Ailes, and
Bill Cosby. In October, 2016, a month before the election, a tape emerged of Trump
telling a celebrity-news reporter, “And when you're a star, they let you do it. You can do
anything. . . . Grab 'em by the pussy. You can do anything.” This past April, O'Reilly, a
host at Fox News, was forced to resign after Fox was discovered to have paid five
women millions of dollars in exchange for silence about their accusations of sexual
harassment. Ailes, the former head of Fox News, resigned in July, 2016, after he was
accused of sexual harassment. Cosby went on trial this summer, charged with drugging

and sexually assaulting a woman. The trial ended with a hung jury.

In the Times piece, Weinstein made an initial effort at damage control by partly
acknowledging what he had done, saying, “I appreciate the way I've behaved with
colleagues in the past has caused a lot of pain, and I sincerely apologize for it.” In an
interview with the New York Post, he said, “I've got to deal with my personality, I've got
to work on my temper, I have got to dig deep. I know a lot of people would like me to
go into a facility, and I may well just do that—I will go anywhere I can learn more
about myself.” He went on, “In the past I used to compliment people, and some took it
as me being sexual, I won’t do that again.” In his written statement to the Times,
Weinstein claimed that he would “channel that anger” into a fight against the
leadership of the National Rifle Association. He also said that it was not “coincidental”
that he was organizing a foundation for women directors at the University of Southern
California. “It will be named after my mom and I won't disappoint her.” (U.5.C. has
since rejected his funding pledge.)

Sallie Hofmeister, a spokesperson for Weinstein, issued a new statement in response to
the allegations detailed here. It reads in full: “Any allegations of non-consensual sex are
unequivocally denied by Mr. Weinstein. Mr. Weinstein has further confirmed that there
were never any acts of retaliation against any women for refusing his advances. Mr.
Weinstein obviously can’t speak to anonymous allegations, but with respect to any
women who have made allegations on the record, Mr. Weinstein believes that all of

these relationships were consensual. Mr. Weinstein has begun counseling, has listened
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to the community and is pursuing a better path. Mr. Weinstein is hoping that, if he

makes enough progress, he will be given a second chance.”

While Weinstein and his representatives have said that the incidents were consensual,

and were not widespread or severe, the women I spoke to tell a very different story.

2.

L ucia Stoller, now Lucia Evans, was approached by Weinstein at Cipriani Upstairs,
a club in New York, in 2004, the summer before her senior year at Middlebury
College. Evans, who is now a marketing consultant, wanted to be an actress, and
although she had heard rumors about Weinstein she let him have her number.
Weinstein began calling her late at night, or having an assistant call her, asking to meet.
She declined, but said that she would do readings during the day for a casting executive.
Before long, an assistant called to set up a daytime mecting at the Miramax office in
Tribeca, first with Weinstein and then with a casting executive, who was a woman. “I

was, like, Oh, a woman, great, I feel safe,” Evans said.

When Evans arrived for the meeting, the building was full of people. She was led to an
office with exercise equipment in it, and takeout boxes on the floor. Weinstein was
there, alone. Evans said that she found him frightening. “The type of control he exerted

—it was very real,” she told me. “Even just his presence was intimidating.”

In the meeting, Evans recalled, “he immediately was simultaneously flattering me and
demeaning me and making me feel bad about myself.” Weinstein told her that she’d
“be great in ‘Project Runway "—the show, which Weinstein helped produce, premiered
later that year—but only if she lost weight. He also told her about two scripts, a horror

movie and a teen love story, and said one of his associates would discuss them with her.

“At that point, after that, is when he assaulted me,” Evans said. “He forced me to
perform oral sex on him.” As she objected, Weinstein took his penis out of his pants
and pulled her head down onto it. “I said, over and over, ‘T don’t want to do this, stop,
don’t, ” she recalled. “I tried to get away, but maybe I didn’t try hard enough. I didn’t
want to kick him or fight him.” In the end, she said, “he’s a big guy. He overpowered
me.” She added, “1 just sort of gave up. That’s the most horrible part of it, and that’s



348

why he’s been able to do this for so long to so many women: people give up, and then

they feel like it’s their fault.”

Weinstein appeared to find the encounter unremarkable. “It was like it was just another
day for him,” Evans said. “It was no emotion.” Afterward, he acted as if nothing had

happened. She wondered how Weinstein’s staff could not know what was going on.

Following the encounter, she met with the female casting executive, who sent her the
scripts, and also came to one of her acting-class readings a few weeks later. (Evans does
not believe that the executive was aware of Weinstein’s behavior.) Weinstein, Evans
said, began calling her again late at night. She told me that the entire sequence of
events had a routine quality. “Tt feels like a very streamlined process,” she said. “Female
casting director, Harvey wants to meet. Everything was designed to make me feel
comfortable before it happened. And then the shame in what happened was also
designed to keep me quiet.”

Evans said that, after the incident, “I just put it in a part of my brain and closed the
door.” She continued to blame herself for not fighting harder. “It was always my fault
for not stopping him,” she said. “I had an eating problem for years. I was disgusted with
myself. It’s funny, all these unrelated things I did to hurt myself because of this one
thing.” Evans told friends some of what had happened, but felt largely unable to talk
about it. “T ruined several really good relationships because of this. My schoolwork
definitely suffered, and my roommates told me to go to a therapist because they
thought I was going to kill myself.”

In the years that followed, Evans encountered Weinstein occasionally. Once, while she
was walking her dog in Greenwich Village, she saw him getting into a car. “I very
clearly saw him. I made eye contact,” she said. “I remember getting chills down my

spine just looking at him. I was so horrified. I have nightmares about him to this day.”

3.

A sia Argento, who was born in Rome, played the role of a glamorous thief named
Beatrice in the crime drama “B. Monkey,” which was released in the U.S. in 1999.
The distributor was Miramax. In a series of long and often emotional interviews,

Argento told me that Weinstein assaulted her while they were working together.
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At the time, Argento was twenty-one and had twice won the Italian equivalent of the
Oscar, Argento said that, in 1997, one of Weinstein’s producers invited her to what she
understood to be a party thrown by Miramax at the Hotel du Cap-Eden-Roc, on the
French Riviera. Argento felt professionally obliged to attend. When the producer led
her upstairs that evening, she said, there was no party, only a hotel room, empty but for
Weinstein: “I'm, like, Where is the fucking party?’ ” She recalled the producer telling
her, “Oh, we got here too early,” before he left her alone with Weinstein. (The producer
denies bringing Argento to the room that night.) At first, Weinstein was solicitous,
praising her work. Then he left the room. When he returned, he was wearing a
bathrobe and holding a bottle of lotion. “He asks me to give a massage. I was, like,
‘Look, man, I am no fucking fool,” ” Argento told me. “But, looking back,I am a
fucking fool. And I am still trying to come to grips with what happened.”

Argento said that, after she reluctantly agreed to give Weinstein a massage, he pulled
her skirt up, forced her legs apart, and performed oral sex on her as she repeatedly told
him to stop. Weinstein “terrified me, and he was so big,” she said. “It wouldn't stop. It

was a nightmare.”

At some point, she stopped saying no and feigned enjoyment, because she thought it
was the only way the assault would end. “I was not willing,” she told me. “I said, ‘No,
no, no.” . . . It’s twisted. A big fat man wanting to eat you. It’s a scary fairy tale.”
Argento, who insisted that she wanted to tell her story in all its complexity, said that
she didn’t physically fight him off, something that has prompted years of guilt.

“The thing with being a victim is 1 felt responsible,” she said. “Because, if I were a
strong woman, 1 would have kicked him in the balls and run away. But I didn’t. And so
I felt responsible.” She described the incident as a “horrible trauma.” Decades later, she
said, oral sex is still ruined for her. “I've been damaged,” she told me. “Just talking to
you about it, my whole body is shaking.”

Argento recalled sitting on the bed after the incident, her clothes “in shambles,” her
makeup smeared. She said that she told Weinstein, “I am not a whore,” and that he
began laughing. He said he would put the phrase on a T-shirt. Afterward, Argento said,
“He kept contacting me.” For a few months, Weinstein seemed obsessed, offering her

expensive gifts.



What complicates the story, Argento readily allowed, is that she eventually yielded tc:;3
Weinstein’s further advances and even grew close to him. Weinstein dined with her,
and introduced her to his mother. Argento told me, “He made it sound like he was my
friend and he really appreciated me.” She said that she had consensual sexual relations
with him multiple times over the course of the next five years, though she described the
encounters as one-sided and “onanistic.” The first occasion, several months after the
alleged assault, came before the release of “B. Monkey.” “I felt I had to,” she said.
“Because I had the movie coming out and I didn’t want to anger him.” She believed
that Weinstein would ruin her career if she didn’t comply. Years later, when she was a
single mother dealing with childcare, Weinstein offered to pay for a nanny. She said
that she felt “obliged” to submit to his sexual advances.

Argento told me that she knew this contact would be used to attack the credibility of
her allegation. In part, she said, the initial assault made her feel overpowered each time
she encountered Weinstein, even years later. “Just his body, his presence, his face, bring
me back to the little girl that I was when I was twenty-one,” she told me. “When I sce
him, it makes me feel little and stupid and weak.” She broke down as she struggled to

explain. “After the rape, he won,” she said.

In 2000, Argento released “Scarlet Diva,” a movie that she wrote and directed. In the
film, a heavyset producer corners Anna, the character played by Argento, in a hotel
room, asks her for a massage, and tries to assault her. After the movie came out, women
began approaching Argento, saying that they recognized Weinstein’s behavior in the
portrayal. “People would ask e about Aim because of the scene in the movie,” she said.
Some recounted similar details to her: meetings and professional events moved to hotel

rooms, bathrobes and massage requests, and, in one other case, forced oral sex.

Weinstein, according to Argento, saw the film after it was released in the U.S,, and

apparently recognized himself. “Ha, ha, very funny,” Argento remembered him saying
to her. But he also said that he was “sorry for whatever happened.” The movie’s most
significant departure from the real-life incident, Argento told me, was how the hotel-

room scene ended. “In the movie I wrote,” she said, “I ran away.”

Other women were too afraid to allow me to use their names, but their stories are

uncannily similar to these allegations. One, a woman who worked with Weinstein,



explained her reluctance to be identified. “He drags your name through the mud, an§ o1

he’ll come after you hard with his Jegal team.”

Like others 1 spoke to, this woman said that Weinstein brought her to a hotel room
under a professional pretext, changed into a bathrobe, and, she said, “forced himself on
me sexually.” She told him no, repeatedly and clearly. Afterward, she experienced
“horror, disbelief, and shame,” and considered going to the police. “I thought it would
be a ‘he said, she said,” and 1 thought about how impressive his legal team is, and I
thought about how much I would lose, and T decided to just move forward,” she said.
The woman continued to have professional contact with Weinstein after the alleged
rape, and acknowledged that subsequent communications between them might suggest
a normal working relationship. “I was in a vulnerable position and I needed my job,”

she told me. “It just increases the shame and the guilt.”

4,

M ira Sorvino, who starred in several of Weinstein’s films, told me that he sexually
harassed her and tried to pressure her into a physical relationship while they
were working together. She said that, at the Toronto International Film Festival in
September, 1995, she found herself in a hotel room with Weinstein, who produced the
movie she was there to promote, “Mighty Aphrodite,” for which she later won an
Academy Award. “He started massaging my shoulders, which made me very
uncomfortable, and then tried to get more physical, sort of chasing me around,” she
recalled. She scrambled for ways to ward him off, telling him that it was against her
religion to date married men. (At the time, Weinstein was married to Eve Chilton, a

former assistant.) Then she left the room.

A few weeks later, in New York City, her phone rang after midnight. It was Weinstein,
saying that he had new marketing ideas for the film and asking to get together. Sorvino
offered to meet him at an all-night diner, but he said he was coming over to her
apartment and hung up. “I freaked out,” she told me. She called a friend and asked him
to come over and pose as her boyfriend. The friend hadn’t arrived by the time
Weinstein rang her doorbell. “Harvey had managed to bypass my doorman,” she said. “I
opened the door terrified, brandishing my twenty-pound Chihuahua mix in front of
me, as though that would do any good.” When she told Weinstein that her new
boyfriend was on his way, he became dejected and left.
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Sorvino said that she struggled for years with whether to come forward with her story,
partly because she was aware that it was mild compared with the experiences of other
women, including Sophie Dix, an actress she spoke to at the time. {Dix told me that
she had locked herself in a hotel bathroom to escape Weinstein, and that he had
masturbated in front of her. She said it was “a classic case” of “someone not
understanding the word ‘no.” . . . I must have said no a thousand times.”) The fact that
Weinstein was so instrumental in Sorvino’s success also made her hesitate: “I have great
respect for Harvey as an artist, and owe him and his brother a debt of gratitude for the
carly success in my career, including the Oscar.” She had professional contact with
Weinstein for years after the incident, and remains a close friend of his brother and
business partner, Bob Weinstein. (She never told Bob about his brother’s behavior.)

Sorvino said that she felt afraid and intimidated, and that the incidents had a
significant impact on her. When she told a female employee at Miramax about the
harassment, the woman’s reaction “was shock and horror that I had mentioned it.”
Sorvino appeared in a few more of Weinstein’s films afterward, but felt that saying no
to Weinstein and reporting the harassment had ultimately hurt her career. She said,
“There may have been other factors, but I definitely felt iced out and that my rejection
of Harvey had something to do with it.”

.
I n March, 2015, Ambra Battilana Gutierrez, who was once a finalist in the Miss Italy

contest, met Harvey Weinstein at a reception for “New York Spring Spectacular,” a
show that he was producing at Radio City Music Hall. Weinstein introduced himself
to Gutierrez, who was twenty-two, remarking repeatedly that she looked like the actress
Mila Kunis.

Following the event, Gutierrez’s modelling agency e-mailed her to say that Weinstein
wanted to set up a business meeting as soon as possible. Gutierrez arrived at
Weinstein’s offtce in Tribeca early the next evening with her modelling portfolio. In the
office, she sat with Weinstein on a couch to review the portfolio, and he began staring
at her breasts, asking if they were real. Gutierrez later told officers of the New York
Police Department’s Special Victims Division that Weinstein then lunged at her,
groping her breasts and attempting to put a hand up her skirt while she protested. He
finally backed off and told her that his assistant would give her tickets to “Finding



Neverland,” a Broadway musical that he was producing. He said he would meet her at

the show that evening.

Instead of going to the show, Gutierrez went to the nearest police station and reported
the assault, Weinstein telephoned her later that evening, annoyed that she had failed to
appear at the show. She picked up the call while sitting with investigators from the
Special Victims Division, who listened in and devised a plan: Gutierrez would agree to
see the show the following day and then meet with Weinstein. She would wear a wire

and attempt to extract a confession or an incriminating statement.,

The next day, Gutierrez met Weinstein at the bar of the Tribeca Grand Hotel. A team
of undercover officers helped guide her through the interaction. On the recording,
which I have heard in full, Weinstein lists actresses whose careers he has helped and
offers Gutierrez the services of a dialect coach. Then he presses her to join him in his
hotel room while he showers. Gutierrez says no repeatedly; Weinstein persists, and
after a while she accedes to his demand to go upstairs. But, standing in the hallway
outside his room, she refuses to go farther. In an increasingly tense exchange, he presses
her to enter. Gutierrez says, “1 don’t want to,” “I want to leave,” and “T want to go

downstairs.” She asks him directly why he groped her breasts the day before.

“Oh, please, 'm sorry, just come on in,” Weinstein says. “I'm used to that. Come on.
Please.”

“You’re used to that?” Gutierrez asks, sounding incredulous.
“Yes,” Weinstein says. He adds, “I won’t do it again.”

After almost two minutes of back-and-forth in the hallway, Weinstein finally agrees to

let her leave.

According to a law-enforcement source, Weinstein, if charged, would most likely have
faced a count of sexual abuse in the third degree, a misdemeanor punishable by a
maximum of three months in jail. But, as the police investigation proceeded and the
allegation was widely reported, details about Gutierrez’s past began to appear in the
tabloids. In 2010, as a young contestant in the Miss Italy beauty pageant, Gutierrez had
attended one of Prime Minister Silvio Berlusconi’s infamous “Bunga Bunga” parties.

She claimed that she had been unaware of the nature of the party before arriving, and
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she eventually became a witness in a bribery case against Berlusconi, which is still
ongoing. Gossip outlets also reported that Gutierrez, as a teen-ager, had made an
allegation of sexual assault against an older Italian businessman but later declined to

cobperate with prosecutors.

Two sources close to the police investigation of Weinstein said that they had no reason
to doubt Gutierrez’s account of the incident. One of them, a police source, said that the
department had collected more than enough evidence to prosecute Weinstein. But the
other said that Gutierrez’s statements about her past complicated the case for the office
of the Manhattan District Attorney, Cyrus Vance, Jr. After two weeks of investigation,
the D.A.’s office decided not to file charges. The office declined to comment on this
story but pointed me to its statement at the time: “This case was taken seriously from
the outset, with a thorough investigation conducted by our Sex Crimes Unit. After
analyzing the available evidence, including multiple interviews with both parties, a

criminal charge is not supported.”

“We had the evidence,” the police source involved in the operation told me. “It’s a case
that made me angrier than I thought possible, and I have been on the force a long

time.”

Gutierrez, when contacted for this story, said that she was unable to discuss the
incident. Someone close to the matter told me that, after the D.A.’s office decided not
to press charges, Gutierrez, facing Weinstein’s legal team, and in return for a payment,
signed a highly restrictive nondisclosure agreement with Weinstein, including an

affidavit stating that the acts he admits to in the recording never happened.

Weinstein’s use of such settlements was reported by the Times and confirmed to me by
numerous people. A former employee with firsthand knowledge of two settlement
negotiations that took place in London in the nineteen-nineties recalled, “It felt like
David versus Goliath . . . the guy with all the money and the power flexing his muscle
and quashing the allegations and getting rid of them.”

G.

he Times story disclosed a complaint to the Weinstein Company’s office of human

resources, filed on behalf of a temporary front-desk assistant named Emily Nestor



in December, 2014. Her own account of Weinstein’s conduct is being made public here
for the first time. Nestor was twenty-five when she started the job and, after finishing
law school and starting business school, was considering a career in the movie industry.
On her first day in the position, Nestor said, two employees told her that she was
Weinstein’s “type” physically. When Weinstein arrived at the office, he made comments
about her appearance, referring to her as “the pretty girl.” He asked how old she was,
and then sent all of his assistants out of the room and made her write down her

telephone number.

Weinstein told her to meet him for drinks that night. Nestor invented an excuse. When
he insisted, she suggested an early-morning coffee the next day, assuming that he
wouldn’t accept. He did, and told her to meet him at the Peninsula hotel in Beverly
Hills, where he was staying. Nestor said that she had talked with friends in the
entertainment industry and employees in the company who had warned her about

Weinstein’s reputation. “I dressed very frumpy,” she said.

Nestor told me that the meeting was “the most excruciating and uncomfortable hour of
my life.” After Weinstein offered her career help, she said, he began to boast about his
sexual liaisons with other women, including famous actresses. “He said, “You know, we
could have a lot of fun,” ” Nestor recalled. “ I could put you in my London office, and
you could work there and you could be my girlfriend.” ” She declined. He asked to hold
her hand; she said no. In Nestor’s account of the exchange, Weinstein said, “Oh, the
girls always say no. You know, ‘No, no.” And then they have a beer or two and then
they're throwing themselves at me.” In a tone that Nestor described as “very weirdly
proud,” Weinstein added “that he’d never had to do anything like Bill Cosby.” She
assumed that he meant he’d never drugged a woman. “It’s just a bizarre thing to be so
proud of]” she said. “That you've never had to resort to doing that. It was just so far

removed from reality and normal rules of consent.”

“Textbook sexual harassment” was how Nestor described Weinstein’s behavior to me.
“It’s a pretty clear case of sexual harassment when your superior, the C.E.O., asks one
of their inferiors, a temp, to have sex with them, essentially in exchange for
mentorship.” She recalled refusing his advances at least a dozen times. “ ‘No’ did not
mean ‘no’ to him,” she said. “I was very aware of how inappropriate it was. But I felt

trapped.”



Throughout the breakfast, she said, Weinstein interrupted their conversation to yell 56
into his cell phone, enraged over a spat that Amy Adams, a star in the Weinstein movie
“Big Eyes,” was having in the press. Afterward, Weinstein told Nestor to keep an eye

on the news cycle, which he promised would be spun in his favor. Later in the day, there

were indeed negative news items about his opponents, and Weinstein stopped by
Nestor’s desk to be sure that she'd seen them.

By that point, Nestor recalled, “I was very afraid of him. And I knew how well
connected he was. And how if I pissed him off then I could never have a career in that
industry.” Still, she told a friend about the incident, and he alerted the company’s office
of human resources, which contacted her. (The friend did not respond to a request for
comment.) Nestor had a conversation with company officials about the matter but
didn’t pursue it further: the officials said that Weinstein would be informed of anything
she told them, a practice not uncommon in businesses the size of the Weinstein
Company. Several former Weinstein employees told me that the company’s human-
resources department was utterly ineffective; one female executive described it as “a
place where you went to when you didn’t want anything to get done. That was common
knowledge across the board. Because everything funnelled back to Harvey.” She
described the department’s typical response to allegations of misconduct as “This is his

company. If you don’t like it, you can leave.”

Nestor told me that some people at the company did seem concerned. Irwin Reiter, a
senior executive who had worked for Weinstein for almost three decades, sent her a
series of messages via LinkedIn. “We view this very seriously and I personally am very
sorry your first day was like this,” Reiter wrote. “Also if there are further unwanted
advances, please let us know.” Last year, just before the Presidential election, he reached
out again, writing, “All this Trump stuff made me think of you.” He described Nestor’s
experience as part of Weinstein’s serial misconduct. “T've fought him about
mistreatment of women 3 weeks before the incident with you.I even wrote him an
email that got me labelled by him as sex police,” he wrote. “The fight I had with him
about you was epic. I told him if you were my daughter he would have not made out so
well.” (Reiter declined to comment for this article, but his lawyer, Debra Katz,
confirmed the authenticity of the messages and said that Reiter had made diligent
efforts to raise these issues, to no avail. Katz also noted that Reiter “is eager to

cooperate fully witl any outside investigation.”)



Though no assault occurred, and Nestor left after completing her temporary placement,
she was profouridly affected by the experience. “I was definitely traumatized for a while,
in terms of feeling so harassed and frightened,” she said. “It made me feel incredibly
discouraged that this could be something that happens on a regular basis. I actually

decided not to go into entertainment because of this incident.”

7.

mma de Caunes, a French actress, met Weinstein in 2010, at a party at the Cannes

Film Festival. A few months later, he asked her to a lunch meeting at the Hotel
Ritz, in Paris. In the meeting, Weinstein told de Caunes that he was going to be
producing a movie with a prominent director, that he planned to shoot it in France, and
that it had a strong female role. It was an adaptation of a book, he said, but he claimed
he couldn’t remember the title. “But I'll give it to you,” Weinstein said, according to de

Caunes. “T have it in my room.”

De Caunes replied that she had to leave, since she was already running late for a TV
show she was hosting—Eminem was appearing on the show that afternoon, and she
hadn’t written her questions yet. Weinstein pleaded with her to retrieve the book with
him, and finally she agreed. As they got to his room, she received a telephone call from
one of her colleagues, and Weinstein disappeared into a bathroom, leaving the door

open. She assumed that he was washing his hands.

“When 1 hung up the phone, I heard the shower go on in the bathroom,” she said. “1
was, like, What the fuck, is he taking a shower?” Weinstein came out, naked and with
an crection. “What are you doing?” she asked. Weinstein demanded that she lie on the
bed and told her that many other women had done so before her.

“I was very petrified,” de Caunes said. “But I didn’t want to show him that I was
petrified, because I could feel that the more I was freaking out, the more he was
excited.” She added, “It was like a hunter with a wild animal. The fear turns him on.”
De Caunes told Weinstein that she was leaving, and he panicked. “We haven’t done
anything!” she remembered him saying. “It’s like being in a Walt Disney moviel”

De Caunes told me, “I looked at him and I said—it took all my courage, but I said, T've
always hated Walt Disney movies.” And then I left. I slammed the door.” She was



shaking on the stairs going down to the lobby. A dircctor she was working with on tgeS
TV show confirmed that she arrived at the studio distraught and that she recounted
what had happened. Weinstein called relentlessly over the next few hours, offering de
Caunes gifts and repeating his assertion that nothing had happened.

De Caunes, who was in her early thirties at the time, was already an established actress,
but she wondered what would happen to younger and more vulnerable women in the
same situation. Over the years, she said, she’s heard similar accounts from friends. “1
know that everybody—I mean everybody—in Hollywood knows that it’s happening,” de
Caunes said. “He’s not even really hiding. I mean, the way he does it, so many people

are involved and see what’s happening. But everyone’s too scared to say anything.”

8.

O ne evening in the early nineties, the actress Rosanna Arquette was supposed to
meet Weinstein for dinner at the Beverly Hills Hotel to pick up the script for a

new film. At the hotel, Arquette was told to meet Weinstein upstairs, in his room.

Arquette recalled that, when she arrived at the room, Weinstein opened the door
wearing a white bathrobe. He said that his neck was sore and that he needed a massage.
She told him that she could recommend a good masseuse. “Then he grabbed my hand,”
she said. He put it on his neck. When she yanked her hand away, Weinstein grabbed it
again and pulled it toward his penis, which was visible and erect. “My heart was really
racing. I was in a fight-or-flight moment,” she said. She told Weinstein, “T will never do
that.”

Weinstein told her that she was making a huge mistake by rejecting him, and named an
actress and a model who he claimed had given in to his sexual overtures and whose
careers he said he had advanced as a result. Arquette said she responded, “I'll never be

that girl,” and left.

Arquette said that after she rejected Weinstein her career suffered. In one case, she
believes, she lost a role because of it. “He made things very difficult for me for years,”
she told me. She did appear in one subsequent Weinstein film—“Pulp Fiction.”
Arquette believes that she only got that role because of its small size and Weinstein’s

deference to the filmmaker, Quentin Tarantino. (Disputes later arose over her
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entitlement to payment out of the film’s proceeds.) Arquette said that her silence was
the result of Weinstein’s power and reputation for vindictiveness. “He’s going to be
working very hard to track people down and silence people,” she explained. “To hurt
people. That’s what he does.”

There are other examples of Weinstein's using the same modus operandi. Jessica Barth,
an actress who met him at a Golden Globes party in January, 2011, told me that he
invited her to a business meeting at the Peninsula. When she arrived, he asked her over
the phone to go up to his room. Weinstein assured her it was “no big deal”—because of
his high profile, he simply wanted privacy to “talk career stuff.” In the room, she found
that Weinstein had ordered champagne and sushi.

Barth said that, in the conversation that followed, Weinstein alternated between
offering to cast her in a film and demanding a naked massage in bed. “So, what would
happen if| say, we’re having some champagne and I take my clothes off and you give me
a massage?” she recalled him asking. “And I'm, like, “That’s not going to happen.’”
When she moved toward the door to leave, Weinstein lashed out, saying that she
needed to lose weight “to compete with Mila Kunis,” and then, apparently in an effort
to mollify her, promising a meeting with one of his female executives. “He gave me her
number, and I walked out and T started bawling,” Barth told me. (Immediately after the
incident, she spoke with two people; they confirmed to me that she had described her
experience to them at the time.) Barth said that the promised meeting at Weinstein’s
office seemed to be purely a formality. “I just knew it was bullshit,” she said. (The

executive she met with did not respond to requests for comment.)

9.
‘ N T cinstein’s behavior deeply affected the day-to-day operations of his companies,

Current and former employees described a pattern of meetings and strained
complicity that closely matches the accounts of the many women I interviewed. The
employees spoke on condition of anonymity because, they said, they feared for their

careers in Hollywood and because of provisos in their work contracts.

“There was a large volume of these types of meetings that Harvey would have with

aspiring actresses and models,” one female executive told me. “He would have them late
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at night, usually at hotel bars or in hotel rooms. And, in order to make these women
feel more comfortable, he would ask a female executive or assistant to start those
meetings with him.” She was repeatedly asked to join such meetings, she said, but she

refused.

The exccutive said that she was especially disturbed by the involvement of other
employees. “It almost felt like the executive or assistant was made to be a honeypot to
lure these women in, to make them feel safe,” she said. “Then he would dismiss the
executive or the assistant, and then these women were alone with him. And that did not

feel like it was appropriate behavior or safe behavior.”

One former employee told me that she was frequently asked to join for the beginning
of meetings that, she said, had in many cases already been moved from day to night and
from hotel lobbies to hotel rooms. She said that Weinstein’s conduct in the meetings
was brazen. During a meeting with a model, the former employee said, he turned to her
and demanded, “Tell her how good of a boyfriend I am.” She said that when she
refused to join one such meeting, Weinstein became enraged. Often, she was asked to
keep track of the women, who, in keeping with a practice established by Weinstein’s
assistants, were all filed under the same label in her phone: F.O.H., which stood for
“Friend of Harvey.” She added that the pattern of meetings was nearly uninterrupted in
her years of working for Weinstein. “I have to say, the behavior did stop for a little bit
after the groping thing,” she told me, referring to Gutierrez’s allegation to the police.
“But he couldn’t help himself. A few months later, he was back at it.”

Two staffers who facilitated these meetings said that they felt morally compromised by
them. One male former staffer noted that many of the women seemed “not aware of
the nature of those meetings” and “were definitely scared.” He told me that most of the
encounters that he saw seemed consensual, but others gave him pause. He was
especially troubled by his memory of one young woman: “You just feel terrible because
you could tell this girl, very young, not from our country, was now in a room waiting for
him to come up there in the middle of the day, and we were not to bother them.” He

said that he was never asked to facilitate these meetings for men.

None of the former executives or assistants I spoke to quit because of the misconduct,

but many expressed guilt and regret over not having said or done more. They talked
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about what they believed to be a culture of silence about sexual assault inside Miramax

and the Weinstein Company and across the entertainment industry more broadly.

10.
‘ N 7 einstein and his legal and public-relations teams have conducted a decades-long

camipaign to suppress these stories. In recent months, that campaign escalated.
Weinstein and his associates began calling many of the women in this article.
Weinstein asked Argento to mect with a private investigator and give testimony on his
behalf. One actress who initially spoke to me on the record later asked that her
allegation be removed from this piece. “I'm so sorry,” she wrote. “The legal angle is
coming at me and I have no recourse.” Weinstein and his legal team have threatened to

sue multiple media outlets, including the New York T7mes.

Several of the former executives and assistants in this story said that they had received
calls from Weinstein in which he attempted to determine if they had talked to me or
warned them not to. These employees continued to participate in the article partly
because they felt that there was a growing culture of accountability, embodied in the
relatively recent disclosures about high-profile men such as Cosby and Ailes. “I think a
lot of us had thought—and hoped—over the years that it would come out sooner,” the
former executive who was aware of the two legal settlements in London told me. “But 1

think now is the right time, in this current climate, for the truth.”

The female executive who declined inappropriate meetings told me that her lawyer
advised her that she could be liable for hundreds of thousands of dollars in damages for
violating the nondisclosure agreement attached to her employment contract. “T believe
this is more important than keeping a confidentiality agreement,” she said. “The more
of us that can confirm or validate for these women if this did happen, I think it’s really
important for their justice to do that.” She continued, “I wish I could have done more. I

wish I could have stopped it. And this is my way of doing that now.”

“He’s been systematically doing this for a very long time,” the former employee who
had been made to act as a “honeypot” told me. She said that she often thinks of
something Weinstein whispered—to himself, as far as she could tell—after one of his
many shouting sprees at the office. It so unnerved her that she pulled out her phone
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and tapped it into a memo, word for word: “There are things I've done that nobody

knows.” ¢

Ronan Farrow, a television and print reporter, is the author of the upcoming book “War on
Peace: The End of Diplomacy and the Decline of American Influence.”






I have a forthcoming paper on “credibility discounting” in sexual violence cases, which give‘“s))lﬁnﬂ'a
special appreciation for the reaction to Weinstein’s accusers. But this appreciation is tempered by
the knowledge that credibility discounting - an undue failure to believe an account due to bias -
will continue well after the dust settles on this appalling casting couch.

To be sure, allegations against Weinstein are terribly familiar to the many women who have
experienced much the same. Even so, the Weinstein case is also unusual, primarily because of the
sheer number of accusers. Until we grapple with this reality, the progress we are celebrating will
remain incomplete.

As of this week, more than 40 women have alleged that they were sexually harassed or assaulted
by the movie mogul. Originally, when the story first broke, fewer accounts had surfaced. Yet the
fact that not just one woman, but many women, came forward to describe Weinstein’s abuse is
hugely significant.

We might call this credibility in numbers. The accounts of multiple women are needed to
corroborate one another - that is, to show that an accusation which, on its own, would likely be
discredited, can be believed when considered along with a constellation of similar allegations.

The Weinstein accusers are not alone in facing this particular hurdle. Credibility in numbers
means that men like Bill Cosby - whose accuser ranks now stand at 58 - can be vigorously
condemned in the court of public opinion.

Likewise, recent high-profile cases involving Roger Ailes, Bill O’Reilly and Donald Trump featured
clusters of women coming forward. At least by the measure of public sentiment, enough women
were together able to surmount the barrier of skepticism that remains in place when allegations of
sexual misconduct arise.

But what happens, as is typically the case, when a lone woman reports sexual harassment to a
supervisor, sexual misconduct to a college administrator, or sexual assault to a law enforcement
official? Often nothing - which helps to explain why the vast majority of women opt not to divulge
their sexual abuse, whether in the workplace, on campus, or through the criminal justice system.

In the Weinstein case, one woman, alone, did come forward soon after she was abused. In 2015,
Ambra Battilana, an Italian model, promptly reported to New York police officers that Weinstein
had grabbed her breasts after asking if they were “real”; he then put his hand up her skirt.

After investigation, prosecutors determined that a case was not provable and declined to bring
charges, notwithstanding a recorded conversation in which Weinstein admitted to touching
Battilana’s breasts. (Disclosure: I worked in the New York County district attorney’s office 15 years
ago.) According to reports, Battilana’s credibility became an issue after prosecutors learned that
she had backed away from a previous sexnal assault complaint and was untruthful about a past
consensual relationship.

Along with a fear of retaliation, the prospect of just this reaction ~ disbelief - for years kept the
many other women from disclosing Weinstein’s abuse. As one accuser recently explained: “Telling
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others meant ‘I’ll never work again and no one is going to care or believe me.

In the Cosby case, the deadlocked jury suggests a similar distrust of a lone woman’s accusation.
Andrea Constand was the only victim whose allegation resulted in a criminal prosecution. (Due to
the passage of time, the statutes of limitations on the other dozens of accusations had lapsed.)
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Her account, along with the testimony of a “pattern and practice” witness who described also
having been drugged and sexually violated by the actor, was not sufficient to persuade jurors of
Cosby’s guilt. Despite a good deal of corroboration of Constand’s account - more than can be
gathered in the typical case - it was not ultimately credited.

Since most sexual abuse allegations begin as “he said, she said” contests, credibility in numbers is
not a solution to the problem of discounting. Every single accuser deserves a fair assessment of
the allegation - that is, one not derived from an unwarranted baseline of skepticism. This means
that credibility must be judged without regard for race, socioeconomic class, or immigration
status, to name just a few of the factors, apart from gender, known to trigger longstanding biases
in sexual violence investigations.

Regardless of how the Weinstein scandal ends, scores of famous actresses have now validated an
experience that has long been dismissed as false or trivial, This portends a frontal attack on
rampant sexual harassment in Hollywood and perhaps other industries. Without minimizing the
significance of this development, we should demand even greater change. Credibility by the
numbers cannot be the endpoint. A lone allegation of sexual abuse by even the least powerful
among us requires fair treatment.

Deborah Tuerkheimer, a former assistant district attorney in Manhattan, is a professor of law at
Northwestern University

Since you’re here ...

... we have a small favour to ask. More people are reading the Guardian than ever but advertising
revenues across the media are falling fast. And unlike many news organisations, we haven’t put
up a paywall - we want to keep our journalism as open as we can. So you can see why we need to
ask for your help. The Guardian’s independent, investigative journalism takes a lot of time, money
and hard work to produce. But we do it because we believe our perspective matters - because it
might well be your perspective, too.

I appreciate there not being a paywall: it is more democratic for the media to be available for all
and not a commodity to be purchased by a few. I’'m happy to make a contribution so others with
less means still have access to information. Thomasine F-R.

If everyone who reads our reporting, who likes it, helps to support it, our future would be much
mote secure,
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THE CHARTER ON

THE WORKING RELATIONS
WITH FASHION MODELS
AND THEIR WELL-BEING

Our groups strongly believe that it is our ethical and social responsibility to
ensure the well-being of all models working with our Houses. This belief ec-
hoes our strong commitment to human rights, respect for diversity, and gender
equality. Therefore, after consulting industry professionals, we have jointly
developed guidelines, which go beyond the legal requirements, in order to en-
sure that fashion models are always provided with proper working conditions.
We hope to see the whole fashion industry follow suit, We are putting a moni-
toring committee in place whose role will be to ensure that all of the following
guidelines are implemented effectively. These are the standards we are imple-
menting in order to guarantee the well-being of the models with whom we work:

Working conditions

— The law must be complied with in any aspect

of a contract between a brand, an agency and a model
— Models must be treated with respect and
professionalism. They must never be exposed to any
dangerous, embarrassing or degrading activities

Nudity and appearance

— Models must explicitly accept changes

in appearance, nudity or semi-nudity

— In case of nudity during a shooting or whilst getting
dressed after or before a show, the model will never

be alone with a person linked to the production

or a photographer

— Models must have access to a dedicated model
zone/private space during shootings or fashion shows,
especially when they are held outside, in order to allow
them to change in a dignified manner (out of sight

of people who do not belong to the production or to
the brand). The brands may provide bathrobes in order
to preserve privacy, as far as possible, before and after
wardrobe changes

— A comfortable temperature should be maintained
to safeguard the model's health in the case of nudity

or semi-nudity

Health and Care

— The brands commit to working solely with models
who are able to present a valid medical certificate,
provided by the agencies and obtained less than six
months before the shooting or the fashion show,
attesting to their good health and ability to work

— The brands commit to ban size 32 for women and
size 42 for men (French measuremernt) from their
casting requirements, and will thereby require casting
agencies to present women and men models who

are respectively size 34 or over, and 44 or over

— The brands agree to put a dedicated psychologist/
therapist at the models’ disposal during their
working time

Food and drinks

— Models must have access to food and drinks that
comply with dietary requirements

— The brands shall provide models with useful
information to maintain a healthy diet throughout

the working day

— Alcoholic beverages are prohibited in the workplace
at all times, unless exceptional authorization has been
given by the brand (e.g. after-show cocktail). Strong
alcohols are forbidden



Transportation
and accommodation

— The brands must require the agencies to provide
models with a level of accommodation that ensures
her/his well-being

— After 8pm, brands must provide transportation
for models to return to their place of residence

Young models

— The brands must not hire medels under the age

of 16 to participate in shows and shootings representing
an adult

— Models between 16 and 18 years old are not allowed
to work between 10pm and 6am

— Nudity or semi-nudity for models under 18 is only
allowed through an agreement signed hy hoth the
model and her/his legal representative

— The presence of a chaperon/guardian appointed

by their agencies, and who can alsc be one of

the model’s parents, is mandatory for models from

16 to 18 years of age

— Any model under the age of 18 must be housed in

the same accommeodation as her/his chaperon/guardian
— The brands must reguire agencies to ensure that
models meet their school attendance obligations
— Alcohol shall not be served to models under the
age of 18

Hours and compensation

— The model's hours must be monitored and comply
with local law
— Agencies and brands must coordinate to ensure
legal requirements, with regards to time-off, are met
— Specific negotiations must be carried out with
the agencies il the “call time” exceeds 4 hours before
the show

— The brands must require the agencies to ensure
that the contract with the models {or his/her agency}
enables her/him to be paid within the timeframe
required by law

Complaints and audit

— From the first selection interview to the last
performance, the model must have the possibility

of making a direct complaint in the case of a dispute
with a modeling agency, a casting director or a brand
employee (e.g. through the setting up of a hotline

or the nomination of a brand representative}

— The presence of at least one representative

of the brand during in-house castings is compulsory
— The Group/the brand may also carry out
unannounced inspections and audits during fashion
shows, shootings or recruitment interviews to ensure
compliance with this charter

— A monitoring committee will be dedicated to
ensuring the thorough application of the charter. Once
a year {once every six months for the first year), the
monitoring group will meet with representatives

of brands, agencies and models.






















TO ALL OF THE FRIGHTFULLY GENEROUS SOULS
WHO HAVE CONTRIBUTED SO MUCH TO THE WORK
OF THE NONPROFIT FASHION LAW INSTITUTE, ESPECIALLY
THE FOLLOWING INDIVIDUALS AND ORGANIZATIONS:

COUNCIL OF FASHION DESIGNERS OF AMERICA
DIANE VON FURSTENBERG
LAURIE BERKE-WEISS
LOUISE FIRESTONE
GEMMA REDUX
THE JUDY AND DENNIS KENNY FOUNDATION
DANIEL LETSCH
LEVI STRAUSS & CO.
LOUIS VUITTON MALLETIER
MARKMONITOR
NIKE
PENTAGRAM
RALPH LAUREN CORPORATION
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PLEASE SAVE THE DATE: *

NEW YORK FASHION WEEK - 382 ANNUAL "INSIDE OUT" EVENT
WITH FASHION'S IN-HOUSE COUNSEL
THURSDAY MORNING, FEBRUARY &, 2018

&TH ANNUAL SYMPOSIUM
FRIDAY, AV #RII. 20, 2018 (ALL DAY)

FASHION LAW BOOTCAMP - NEW YORK EDITION
MAY 29 - JUNE 2, 2018














