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Submission Information and Guidelines

Critical Issues in Justice and Politics welcomes electronic submissions of scholarly, critical and
constructive articles focusing on an emerging or continuing issue in justice and/or politics. We
also seek review essays (reviews of recent literature on a given topic), reports of significant
justice or political issues, book reviews, and position papers worthy of scholarly review and
comment.

It is the editorial policy of Critical Issues in Justice and Politics to accept submissions from all
disciplines so long as the material relates to justice and politics. We also encourage submissions
from practitioners, faculty members, PhD students, MPA students and others who have an
interest in the topics. We will not accept undergraduate submissions. We ask doctoral and
master’s students to obtain a brief letter of support from their faculty member before
submitting their work to us.

Simultaneous Submissions

We prefer manuscripts that are not under review by other journals or publications. We
endeavor to review all manuscripts in a timely fashion (usually within eight weeks), so
simultaneous submissions are not usually necessary. We also accept only one submission per
author for the current review period.

Review Process

All papers submitted for refereed publication will be sent to three (3) external reviewers. We
use a blind-review process, which submits papers in anonymous format. We do rely heavily on
our reviewers for insight and recommendations. All of our reviewers hold the appropriate
degree and experience to qualify them for the particular project.

Reviewers are asked to evaluate manuscripts based on their scholarly competence as well as
the potential contribution to appropriate theory or related areas. Authors may NOT contact
reviewers during the process. Reviewer names are not disclosed unless the reviewer agrees for
such disclosure.

Authors who dispute the findings or suggestions of a reviewer may submit their response in
writing to the editors. Final decisions on publication remain the domain of the editorial board.

Notification
There are many reasons why we may accept or reject a particular manuscript. As an example, a
particularly popular topic may see several submissions from different authors. We might only

accept one (because it is the best of the group) and reject the others. We could, in other
instances, not initially accept a manuscript but might consider it with some changes. Of course,
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there are also times when a manuscript simply does not meet our needs. Our response to a
submission will generally fall within one of the following areas:

e Accepted for Publication - This means the manuscript has been accepted for publication
in an upcoming edition. Notification will generally include a publication date along with
an agreement for publication. Publication will not occur until the agreement is signed
and returned to our office.

e Accepted with Changes - This is a manuscript which has high interest for publication but
needs changes to meet our needs. The changes, in most instances, do not reflect on the
substance of the manuscript but instead focus on specific material which may be
needed to make the manuscript more appealing. As an example, additional
bibliographic information may be needed to verify some inference or statement within
the manuscript. An agreement for publication is issued after the revisions are made.
Revisions might be made by the author (if substantive) or by the editors, in which case
the author must agree to the changes before publication occurs.

e Held with Recommendations - This is used when we are not prepared to accept a
manuscript, but we believe it could have merit with substantive changes. The most
common reason is that statistical or methodological information is missing or
inaccurate. Authors are usually encouraged to make specific changes and resubmit the
manuscript for further review.

® Rejected with Recommendations - A manuscript which needs extensive revision may
receive this type of response. The manuscript shows some merit but needs enough
change to warrant at least an initial rejection. In this case, the author is usually
encouraged to consider the changes and to resubmit the manuscript when it is revised.

e Rejected with Comments - This category of manuscripts generally do not meet our
needs for one of many reasons. It may be that the topic is simply not within our area or
that the writing itself is not sufficient to support publication. This rejection often
includes comments or suggestions from either the reviewers or the editorial staff.

e Rejected without Comment - Sometimes a manuscript is simply not for us.

Notification is made via email to the address submitted with the manuscript.
Manuscript Guidelines
Submissions should be made using Microsoft Word or compatible software. Acceptable

formats include .dog, .txt, or rtf. Please contact us before sending material if you are using
different software.
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Articles should be prepared as if for print publication. All submissions should be no longer
than 7,500 words long (not counting the abstract and references) and should be double-spaced
using 12-point font (Calibri or Times New Roman are preferred). Longer articles should include
a statement of length that outlines the reason for the length.

Writers are required to maintain a professional, academic style in their writing. While some
topics may be controversial, we will not tolerate intentional material that becomes sexist,
racist, homophobic, or otherwise discriminatory. Authors addressing controversial topics should
endeavor to write in a manner that best exemplifies the highest standards while still addressing
the issues in question.

Tables, Diagrams, or artwork should be submitted as separate files. Only a maximum of 5
tables will be accepted. Accepted files include .jpg, .gif, .tiff, and similar standards common for
academic and business publication. We do not generally use photographs or similar work unless
it provides some additional resource necessary within the article.

Legal articles may use the Harvard Blue Book (A Uniform System of Citation) while other
article types (social science, humanities, etc.) should use the Publication Manual of the
American Psychological Association (APA Style Manual). No more than 50 references will be
accepted.

An abstract should be included at both the beginning of the article and as a separate
document. An abstract is a summary of a body of information in a paragraph. A descriptive
abstract generally includes 100 to 350 words while an informative abstract is usually between
100 and 250 words. We ask that abstracts express the main claim or argument of a paper while
including a brief description of the methods and findings employed.

Submissions should include the following files:

1. Abstract
Contains the author's identification at the top-left of the paper with the abstract to
follow.

2. Author Biographical Information
This should include the author's name as it will appear in the publication, a list of
degrees (with school information if preferred), current position (academics should
include title and rank), and up to 100 words about the author.

3. Article or Submission
Please do NOT include identifying information in the article. This will be the document
sent to our reviewers, and we employ a blind review process.

We will reject any submissions that do not follow these rules. You may use a standard
compression program (.zip is preferred) to bundle materials in one package.
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A Note from the Editors

Our goal at Southern Utah University is to ensure that our undergraduate and graduate
students have an experiential education. It is our ultimate job to equip students with the
necessary knowledge and skills to address social problems outside the classroom. The purpose
of education, in our opinion, is to produce graduates who are more ethical, enlightened and
who possess the applicable knowledge to solve practical problems. With this goal in mind, the
editors would like to invite faculty members, practitioners, doctoral and master’s students to
submit their original works for review to future editions of Critical Issues in Justice and Politics.

Critical Issues in Justice and Politics serves as a forum for inquiring minds to delve into the
topics that ail modern society. This edition addresses regional and international concerns as
well as broader matters of navigating public policy and politics in an increasingly diverse and
complex society.

On behalf of the rest of the editorial board at Southern Utah University, we thank you for
your support of Critical Issues in Justice and Politics. We hope you enjoy the articles included in
this edition.

Sincerely,

Dr. Bryan Burton
Assistant Professor of Criminal Justice
Editor, Critical Issues in Justice and Politics

Dr. Jeanne Subjack
Assistant Professor of Criminal Justice
Editor, Critical Issues in Justice and Politics

McKenna Dalton
Criminal Justice and Psychology, BA
Undergraduate Student Editor, Critical Issues in Justice and Politics
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"High Crimes and Misdemeanors," The Constitutional Basis for Presidential Impeachment: A
Tribute to the Work of Francis Dunham Wormuth

It is popularly believed that Congress, specifically the House of Representatives, can impeach
a President of the United States for anything from treason a simple misdemeanor, and given the
fact that impeachment itself is only an accusation of wrong-doing that is true to a certain extent.
But actually removing a president by the constitutional process of impeachment, in and by the
United States Senate which acts as court and jury, is another matter entirely. The conviction and
removal of a president must be based on rather high levels of impropriety, effectively violating
the Constitution itself. What construes such a violation, however, is somewhat muddy given the
two examples of actual impeachment in the history of the United States. What was the original
intent of the framers of the Constitution? It is fairly clear that the original intentions of the
framers considered impeachment to be the ultimate safeguard against the possibility of personal
tyranny, a fail-safe measure to use a modern term, and that purpose was believed to be well
defined in their use of the words "treason, bribery, or other high crimes and misdemeanors."
Impeachment was not meant to be a punishment for minor offenses ("good behavior" regarding
the judiciary), but a constitutional device to protect the republic from tyrannical acts including
subversion of the Constitution and treason. The basis of this definition of "high crimes and
misdemeanors" as nothing less than high crimes against the Constitution has roots in the framers
understanding of "English precedent" including the cases against the two Stuart monarchs,
Charles | and James Il, and in "American practice " with the impeachment of Andrew Johnson
and William Jefferson Clinton. Their meaning was quite clear, as was their intent, that such a
definition was to be beyond congressional interpretation and therefore a limitation on the power
of impeachment. Still, in three cases, adding the case of the threatened impeachment of Richard
M. Nixon, and numerous suggestions, most recently in 2017-2018, the basis of impeachment
remains open to debate. The single greatest weakness of this device to limit tyranny is that it has
never actually been used to remove a president from office, and is therefore more of a theoretical
remedy than one in actual practice with clear precedent. Would a president accept a verdict and
actually leave office?

G. Michael Stathis, Ph.D.
Southern Utah University

Introduction?
It is popularly believed that Congress, specifically the House of Representatives, can impeach
a President of the United States for anything from treason to a simple lie, and given the fact that
impeachment itself is only an accusation of wrong-doing, that is true to a certain extent. But

1This paper is a tribute to the life and work Francis Dunham Wormuth (1909-1980), Distinguished Professor of
Political Science at the University of Utah. Dr. Wormuth's earliest work focused on the origins of constitutional
government in England (and later the United Kingdom) especially the importance of the English Civil War; his later,
and widely respected work, dealt with the questions of constitutional government but from perspective of the
Federal Constitution, Congress, the President, and the "War Power," including issues surrounding the concept of
presidential impeachment.
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actually removing a president by the constitutional process of impeachment, in and by the United
States Senate which acts as court and jury, is another matter entirely. The conviction and
removal of a president must be based on rather high levels of impropriety, effectively violating
the Constitution itself. What construes such a violation, however, is somewhat muddy given the
two examples of actual impeachment in the history of the United States. What was the original
intent of the framers of the Constitution? For clarification we look to a variety sources but
primarily the Federal Constitution, Article I, Section 3 in general, Article Il, Section 4 regarding the
Executive Branch, and Article Ill, Sect. 1 for the Judicial Branch, along with the constitutional
debate in 1787, and the Federalist Papers (particularly numbers 45 and 69) that followed but
preceded its successful ratification in 1789. It is fairly clear that the original intentions of the
framers considered impeachment to be the ultimate safeguard against the possibility of personal
tyranny, a fail-safe measure if you will, and that purpose was believed to be well defined in their
use of the words "treason, bribery, or other high crimes and misdemeanors." Impeachment was
not meant to be a punishment for minor offenses ("good behavior" regarding the judiciary), but
a constitutional device to protect the republic from tyrannical acts including subversion of the
Constitution and treason. The vital importance of this device is well noted in both the
constitutional debate and the Federalist Papers by framers such as Alexander Hamilton, James
Madison, and George Mason, the latter two regarding impeachment as "indispensable" to the
safety of the republic in the Federalist Papers, while Mason emphasized in the constitutional
debates that "No point is of more importance...Shall any man be above Justice?"?Arthur M.
Schlesinger (2004), Jr. has also underscored the importance of impeachment,

Impeachment, on the other hand, was part of the original foundation of the

American state. The Founding Fathers had placed the blunt instrument in

the Constitution with every expectation that it would be used, and used most

especially against Presidents.3
The basis of this definition of "high crimes and misdemeanors" as nothing less than high crimes
against the Constitution and the republic has roots in the framers understanding of "English
precedent"” including the cases against the two Stuart monarchs, Charles | and James Il, and in
"American practice" with the impeachment of Andrew Johnson and William Jefferson Clinton.*

2 George Mason of Virginia also one of three final framers who refused to sign the Constitution, the other two
being Edmund Randolph of Virginia and Elbridge Gerry of Massachusetts.

3 See Arthur M. Schlesinger, The Imperial Presidency (Boston and New York: Mariner Books, 2004), 414. Itis
important to note that there have been three versions of this book, the original in 1973, with new Epilogue in
1989, and with new Introduction in 2004, each revision following important developments in American history.

4 Both English lawmakers and founding fathers were well aware of the example of ancient constitutions, especially
Sparta and the Roman Republic. Sparta's constitution included an ancient and rudimentary form of
"impeachment”. Put simply, the Spartan Constitution called for an assembly (the Apella), a council of elders made
up of older (over 60) members of the assembly and the two Spartan kings (the Gerousia), the two kings were
nominated from two elite families in Sparta and elected by the assembly. A curious secondary part of the
executive branch was a group five magistrates, elected from the assembly annually, with the authority to see to it
that the constitution was being followed (the Ephors). This duty was especially focused on the kings who could be
essentially "impeached" and removed from office for violating the constitution. Once indicted by the Ephors, they
and 28 members of the Gerousia, would try the king. Only two Spartan kings were removed from office (and
exiled) in this fashion, however. In Rome the two Consuls were chosen annually by and from the Senate, and that
body had the power to remove a Consul (usually putting him back in his seat in the Senate), the assembly was not
a factor in these proceedings. The framers were especially impressed with these examples of separation of
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Their meaning was quite clear, as was their intent that such a definition was to be beyond
congressional interpretation and therefore a limitation on the power of impeachment. Still, in
three cases, adding the case of the threatened impeachment of Richard M. Nixon, and numerous
suggestions, most recently in 2017-2018, the basis of impeachment remains open to debate, a
problem the framers believed avoided by their singular language, but a language over two
hundred years old, which should be clear, but clearly is not. The single greatest weakness of this
device to limit tyranny is that it has never actually been used to remove a president from office.

The general thesis made by Arthur Schlesinger, Jr (2004) in his notion of an imperial
presidency was that an erosion of the separation of powers and system of checks and balances,
essentially the very backbone of the Federal Constitution of the United States, has been taking
place for a very long time to the advantage of the President of the United States, a scenario that
amounted to the worst nightmare of the framers, the creation of a form of personal tyranny.>
According to Schlesinger this process of erosion and the ensuing growth of presidential power
has been most prevalent in foreign affairs which today is most troubling given, with respects to
George R. Martin and his Game of Thrones series, there seem to be a number of mad kings in the
world today and they all have dragons in the form of very real nuclear weapons.

The ultimate constitutional safeguard for such an eventuality was the process of presidential
impeachment, the singular power of the legislative branch over the executive branch to check
the possibility of personal tyranny. In truth, however, the closest the republic has come to
actualizing this safety mechanism, under these circumstances, was the threat of impeachment
which led to the resignation of Richard M. Nixon in 1974. As Schlesinger put it beginning with
Mason's point, "Shall any man be above Justice? George Mason had asked. Obviously not; not
even a President of the United States. But bringing Presidents to justice was not all that
simple."®lt remains unclear if the power of Congress in this extreme context could actually work,
that is, that if convicted, in and by the Senate, an American president could be removed from
office. More perplexing is the simple question of what actual charges would be sufficient to
condemn a president to that end? And lacking a historical example of the conviction and removal
from office, would, in fact, a president accept a conviction and actually leave office?

The Essential Process of Presidential Impeachment
There are actually several ways to look at the process and obligation to remove a president
from office by impeachment that is expressly given to Congress in Article I, Section 3, while the
penalties are enumerated in Article Il, Section 4 of the Federal Constitution,
The president, vice president, and all civil officers of the United States shall
be removed from office on impeachment for, and conviction of, treason, bribery,
or other high crimes and misdemeanors.’

powers and checks and balances. See Victor Ehrenberg, The Greek State (New York: W.W, Norton & Company,
Inc., 1964), especially 54-88; Polybius, The Rise of the Roman Empire, lan Scott-Kilvert, trans.(New York and
London: Penguin Classics, 1979), 157-178 and 311-318; and George Willis Botsford and Charles Alexander
Robinson, Jr., Hellenic History, 4th ed. (New York: The Macmillan Company, 1968).

5 Again, note Schlesinger, The Imperial Presidency.

5 bid., 415.

7 Note should be made that the Twenty Fifth Amendment, Section Four, to the Constitution provides for the
removal of a president by the vote of the vice president and a majority of the cabinet secretaries if they determine
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First, it is quite possible for the House of Representatives, which begins the procedure of
impeachment, and the Senate, which ultimately acts as court and jury, to find "guilt" based on
minor offenses. After all a "misdemeanor" could be construed to be a citation for illegal parking,
jaywalking or telling a simple lie. On the surface this may seem inconsistent with the rest of the
clause which identifies crimes of a much more serious nature, and so it is, or at least should be.
Gerald Ford, in 1970, contended that the definition of an impeachable offense was essentially
left to the discretion of Congress which it clearly is not according to the Constitution and the
original intent of the framers.® Second, there is a more finite interpretation of what constitutes
an impeachable offence. According to this view, impeachment was to be the constitutional
machinery of last resort for the highest possible crimes for a president, subverting or conspiring
to subvert the separation of powers, overriding the established checks and balance created by
the Constitution, or threatening the Constitution itself. This was not to be an area for the
punishment of minor offenses which, eventually, could be left to civil law.® This conclusion is well
accepted, but can this intent be found?

The process, itself, is moderately simple. A member or members of the House of
Representatives would present a case against the president on the floor of that body, if the
motion is passed by a simple majority vote the House would then act to create formal Articles of
Impeachment, which would also have to be ratified. If such a vote carries, a vote for
impeachment is taken, again based on a simple majority, the case is presented to the Senate,
which would act as court and jury. Effectively, the House would act as prosecutor, and the
President would be defended by counsel of his or her choice. The entire proceeding would be
overseen by the Chief Justice of the United States. Conviction would require a two-thirds vote of
the Senate on each individual charge. If the vote carries, the punishment is removal from office,
no more, no less. As shall be discussed below, only two American Presidents have been
impeached and tried, Andrew Johnson and William Jefferson Clinton; both were acquitted,
Johnson just barely, Clinton with some ease. Richard M. Nixon was convinced to resign rather
than face the possibility of impeachment and trial.1°

The Framer's Intent
So much, it seems, depends on the meaning of "high crimes and misdemeanors" regarding
impeachment. Can a clear definition be determined, that is, can the framers’ intent be identified?
There exists a general argument about whether the actual intent of the founding fathers, or more
particularly those of them that actually produced the Federal Constitution, the framers, can be
known after almost 200 years. On the one hand, there is doubt that such knowledge can be
discerned with any certainty, on the other hand, a case can be made that such constructional

the president is "unable to discharge the powers and duties of his office." The amendment also, in Section 1,
stipulates that the vice president “shall become President" upon the president’s removal from office, death, or
resignation. The amendment was applied in 1974 with the resignation of Richard M. Nixon.

8 See Raoul Berger, Impeachment: The Constitutional Problems (Cambridge: Harvard University Press, 1973), 53.
% Ibid.

10 No member of the United States' Supreme Court has ever been impeached, but numerous federal judges have
been removed from office based on violation of "good behavior," a much lower bar than the necessary "high
crimes" required for executive impeachment.
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intent is easily found in written documents including the Constitution, the recorded debates of
the Constitutional Convention (as kept by the convention's secretary James Madison), the
Federal Papers (and what are often called the Anti-Federalist Papers), personal memoirs, letters,
and recorded speeches.

Accordingly, it can be deduced that the single greatest fear of the framers was tyranny,
whether it be of one individual, a few, or even the many as James Madison made clear in
Federalist 49,

The accumulation of all powers legislative, executive and judiciary in the same

hands, whether of one, a few or many, and whether hereditary, self-appointed

or elective, may justly be pronounced the very definition of tyranny.
But it was tyranny of the one that was clearly uppermost in the minds of the framers. There had
been no provision for an executive of any kind in the first constitution of the United States, the
Articles of Confederation, simply an elected President of the Continental Congress. The Federal
Constitution provided for a president, and a unique and complex network of separate powers
and checks and balances, to prevent tyranny in the form of a legislature, a judiciary, or most
importantly, an executive. In particular, both the judicial branch, as the Supreme Court, and the
legislative branch, as Congress, were granted specific powers to prevent the possibility of
executive abuses.!!

The Judiciary was empowered with judicial review, arguably the most original American
contribution to political thought, by which executive acts could be declared unconstitutional, and
therefore immediately null and void. But the high court has historically been reluctant to use this
power, more often than not siding with the executive, and very often simply invoking the doctrine
of political question, that is, the court's learned opinion that the issue at hand is political and not
exclusively a constitutional matter within its jurisdiction.

The most dramatic constitutional machinery devised to protect against the potential abuse
of power by a president is the congressional power of impeachment. Impeachment was, at once,
intended as a protective device to restore balance among the branches of government, and
prevent individual tyranny. It was, however, never intended to punish a president or defame the
office, but rather to preserve a constitutional balance. Therefore as constitutional authorities
Francis D. Wormuth and Edwin B. Firmage wrote, impeachment was reserved for "public
offences"” that were "so egregious as to indicate gross personal corruption or so serious as the
threaten the integrity of the state.!> George Mason, at the Constitutional Convention in 1787,
insisted that the offenses must be "great and dangerous offences," but were not limited to
indictable crimes. What, then, constitutes such offences? What did the framers mean by "high
crimes and misdemeanors"?

11 5ee Schlesinger, The Imperial Presidency, 1-34; and note J.D. Williams, "The Miracle at Philadelphia" (Salt Lake
City: The University of Utah, 1986), especially 11-15; and of course Catherine Drinker Bowen, Miracle at
Philadelphia: The Story of the Constitutional Convention May to September 1787 (Boston and Toronto: Little,
Brown and Company, 1986).

12 Francis D. Wormuth, and Edwin B. Firmage, To Chain the Dog of War: The War Power of Congress in History and
Law, 2nd ed. (Urbana and Chicago: University of lllinois Press, 1989), 281.
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"English Precedent" and "American Practice"

According to Francis D. Wormuth, and Edwin B. Firmage, the intended meaning of "high
crimes and misdemeanors" applied by the framers, as well as their intent concerning
impeachment in general, could be found in two sources "English precedent," including Magna
Carta and English customary law, and American practice."'* The former included English legal
tradition, but also, and most importantly, application, especially the cases of King Charles | and
James Il. "English precedent" was particularly important in providing a clear definition of "high
crimes and misdemeanors" as interpreted by the American framers. “English precedent” has
established the idea of impeachment as a fundamental part of the so-called Anglo-American legal
tradition.'* Clear American interpretation has been limited, however, by the fact that American
practice includes only rare application.

The founding fathers and the framers were well acquainted with "English precedent"
regarding impeachment and "high crimes and misdemeanors” which, according to Wormuth
"they understood to transcend criminal conduct.”Institutionally, "English precedent" referred
specifically to the fundamental notion that a ruling or governing executive was ultimately subject
to legislative authority and that Parliament was the institution for such action, as Alexander
Hamilton noted in Federalist 65, "In Great Britain, it is the province of the House of Commons to
prefer the impeachment; and the House of Lords to decide upon it." In the American application,
the House of Representatives calls for impeachment, and the Senate acts upon the charges
brought before it.

Prior to the "English precedent" involving Charles | it was certainly the royal view that "English
precedent" only referred to lesser officials in English government, for it was held that a king could
not be impeached.'® But given English legal tradition, based in customary law and made explicit
in Magna Carta and the case of King John, included a royal reference as well. Sir Winston Churchill
noted the first victims of the "engine of impeachment" were Sir Francis Bacon who was found
guilty of corruption in 1621, and the Lord Treasurer Lionel Cranfield, Earl of Middlesex (1624)
who was also condemned and both were removed from office.’While English tradition (and later
British tradition and law) clearly considered the monarch as crowned by the “Grace of God, there
emerged necessary recognition of English custom that included the idea of king (or queen) by the
will of the people and according to law. This being in stark contrast to events on the continent
where the monarchs of France were simply king according to the notion of king, by divine right,
meaning the law and the voice of the people (and the ideas that a king was limited by them) was

13 |bid., 280-281. Also see Francis Dunham Wormuth, The Origins of Modern Constitutionalism (New York: Harper
and Brothers, Publishers, 1949).

14 We do note however that for a very long time the United Kingdom as a constitutional system has recognized
Parliament as its operating sovereign body with a prime minister as acting executive. The removal of a prime
minister is done through a comparatively simple process involving a “vote of confidence” which has occurred many
times. Changes of prime ministers can also be effected within the majority party, note the recent events
surrounding the Brexit situation.

15 1bid., 280.

16 Raoul Berger held that a good deal of what can be called "English precedent" actually referred to the
impeachment of judges. See Berger, Impeachment: The Constitutional Problems, 7-52.

17 Winston S. Churchill, A History of the English Speaking Peoples, A New One-Volume Abridgement by Christopher
Lee (London: Cassell, 1998), 284-285.
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virtually irrelevant.’® This was the underlying point of the confrontation with King John in 1215,
and Magna Carta that emerged from the events at Runnymede. But it is in two later historical
cases where "English precedent" provided more demonstrative examples of the relationship of
the monarchy, the people and the law by way of reference to “high crimes and misdemeanors,"
as distilled from these earlier sources, with Charles | and James Il. These cases, what Patrick
Henry included as the "Stuart usurpations," may not have provided precise methods for
impeachment, but they did contribute significantly to an Anglo-American definition of "high
crimes and misdemeanors," and certainly set an extreme standard for what became of heads of
state who committed high crimes against law and state, and what to do about it.*°
On two occasions, Charles | and Parliament confronted each other to settle the question of
constitutional supremacy in England, the result was the English Civil Wars (1642-1651). Most
Americans have little or no knowledge of the English Civil Wars or their importance along with
other major historical events in the evolution of the Western Liberal Tradition and constitutional
government, as Wormuth explained, “The French Revolution has not received more attention
that it deserves; but in comparison disproportionately little attention has been given to the
English Civil Wars of the Seventeenth Century.”?? In the end, 1649, Charles lost the contest and
was impeached and tried by Parliament for "high crimes and misdemeanors," defined, in this
instance as treason. Charles refused to recognize the proceeding in that Parliament did not
represent a jury of his peers, nevertheless, he was found guilty, and beheaded in 1649, sending
shock waves throughout Europe.?! The principal charge against Charles Stuart was that he had
made war on Parliament, and therefore had also attacked the people and realm of England as
related by Wormuth,
And when the king began to raise a troop at York the two houses voted: "That
whosoever the king maketh war upon the parliament, it is a breach of the trust
reposed in him by his people; contrary to his oath; and tending to the dissolution
of the government."??
The charge of "alleged violations of the law" leveled against the king rested on the general charge
that he had made war against England. The king's "high crimes" were further compounded by
the accusation that he had brought a foreign army onto English soil. In 1648, Charles was forced
to resort to raising troops from Scotland. Whether this really constituted "foreign troops" was
a dubious claim, which elicited a popular notion that the essence of his offenses had to do with
the use of soldiers from Scotland. The charge itself was compelling but was also problematical
given the fact that the Stuart line had begun in 1603 with James I, who was also James VI of
Scotland. Overall, Charles disputed the charge that he had violated the law by a "high crime,"

18 Note the confirmation of this in the reign of Louis XIV who famously pronounced “Le’etat c’est moi,” and the
theoretical justification in Jean Bodin’s Les Six livres de la Republique (The Six Books of the Republic), 1576.

19 Berger, Impeachment: The Constitutional Problems, 99; also see William F. Swindler, Magna Carta; Legend and
Legacy (Indianapolis and New York: The Bobbs-Merrill Company, Inc., 1965) 44-103; and note that the idea that
not even a king is above the law was the underlying theme of Ridley Scott's fine film Robin Hood, Ridley Scott, dir.,
Russell Crowe, Ridley Scott, Brian Grazer, prods. (Universal Studios Entertainment, DVD, 2010).

20 Wormuth, The Origins of Modern Constitutionalism, Preface, ix.

21 Wormuth and Firmage, To Chain the Dog of War, 280-281. Also, see Wormuth, The Royal Prerogative 1603-1649
(Ithaca: Cornell University Press, 1939), 108-122.

22 See Wormuth, The Royal Prerogative 1603-1649, 118-119.
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and Parliament's right to accuse, try and convict him.?> The case set England on the road to a
constitutional system, which was achieved following the Glorious Revolution of 1688, and
provided additional definition to the idea that "high crimes and misdemeanors" involved not
simple crimes, but indeed 'high crimes" against the state.?*

The case of James Il was somewhat clearer given what was then the precedent of Charles
Stuart who had lost the battle for political supremacy to Parliament. The paramount "high crime"
of James Il was an attempt to "foster Catholicism" upon England, his conviction, on a charge of
treason, was based primarily on his attempt to diminish the Church of England in favor of
Catholicism via a "freedom of religion" act.>>George H. Sabine explained the broad significance
of this act,

The bulk of Englishmen were unchangeably Protestant and after a brief experience
with James were ready to decide that Protestant supremacy was essential. The
speed and ease with which the "Glorious Revolution" was accomplished, though
helped along by the incomparable fatuity of James, showed that more than
Protestantism was settled.2®
What Edward S. Corwin called his "ill-judged efforts" to "set the law aside" produced the Glorious
Revolution, and a constitutional system with a king, but "a monarchy controlled by
Parliament."?’

Among the accepted justifications for the trial, conviction and execution of Charles Stuart,
and the later trial, conviction and exile of James Il are explanations according to "violations of
law" and breach of popular contract, both of which include the notions of "high crimes and
misdemeanors." Both monarchs were charged, generally, with "violations of the law," here to
include English common law and Magna Carta, which is to say the English Constitution. Charles
| had made war against England, James Il had "set the law aside" to reestablish Catholicism. The
notion of a violation of a contract binding people and monarch has been generally applied to
each case. Both Charles | and James Il held that they were monarchs by heredity, the Grace of

23 Charles insisted that Parliament had no legal right to try him according to English law, since it did not constitute
a jury of his peers, which in a certain sense was true enough, "...I would know by what authority, | mean lawful
authority...you presume to sit in judgment of me?" Note the fascinating portrayal, by the late Sir Alec Guinness, of
Charles I and the trial in Ken Hughes' film, Cromwell, Ken Hughes, dir., Irving Allen, prod., screenplay by Ken
Hughes (Columbia Pictures, 1970; Columbia Pictures DVD, 2003).

24 See Berger's extensive discussion on "High Crimes and Misdemeanors" in Impeachment: The Constitutional
Problems, 53-102.

5 parliament chose to exile James Il, importing his daughter Mary and her husband William of Orange to serve as
England's first constitutional monarchs. James, himself, and many, many of his supporters, disagreed with the
impeachment and exile, forming the Jacobite conspiracy to return a Stuart king to the throne (a line that began
when James VI of Scotland succeeded Elizabeth | in 1603 and became James | of England) which continued up to
and beyond the Treaty of Union on May 1, 1707 joining England and Scotland, effectively beginning the history of
the United Kingdom. The tragic culmination of the Jacobite rising (Jacob being the Latin version of the name
James) were the events of 1745 and the attempt by Bonnie Prince Charlie, Charles Edward, the grandson of James
II, to rally Catholics, Scottish Highland clans and others sympathetic to the Jacobite cause which was more or less
crushed at the Battle of Culloden in Scotland, April 16, 1746, and severe English reprisals that followed. See
Wormuth, The Origins of Modern Constitutionalism.

26 See Georg H. Sabine, A History of Political Theory, 3rd. (New York: Holt, Rinehart and Winston, 1965), 517.

27 See ibid.; and Edward S. Corwin, The Constitution and What it Means Today, 1974 ed. (Princeton: Princeton
University Press, 1974), 128 and 160.
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God, and the law, and therefore could not be tried by Parliament, while Parliament argued
violations of the law, England's constitution. Given the contractual theory of government that
was emerging in England, it could certainly be argued that the actions of Charles and James
represented clear breaches of popular contracts (constitutions). The notion of government by
contract had become fundamental to two English theorists, Thomas Hobbes and John Locke. But
only Locke's interpretation, which came later, would actually justify the removal of a sovereign.?®
Hobbes, of course, would not have supported the popular right to remove a monarch.??

The American example of executive leadership was to be a limited one, at once part of a
concept of separation of powers and checks and balances with the clear notion that among James
Madison's possible examples of tyranny, personal tyranny, that of a president, would ultimately
be the worst of all scenarios. With this in mind, the congressional power of impeachment was
intended as the best final safeguard, and it was meant to be utilized.

Clearly, not everyone has seen the powers of the president in exactly the same context. The
idea of a limited executive can be traced to the Constitutional Convention (1787), the
Constitution, and most importantly the restraint of the first President of the United States,
George Washington. Others from Alexander Hamilton to Richard Cheney, have supported the
idea of an expansive set of executive powers. Some have suggested the prerogative to take
extraordinary, meaning beyond the limits of the Constitution in emergency situations including
Abraham Lincoln, Woodrow Wilson, Franklin Delano Roosevelt, Harry S. Truman, John F.
Kennedy, Lyndon B. Johnson, Richard M. Nixon, Ronald Reagan, George H.W. Bush, and George
W. Bush. Some, including the current president, have even embraced Nixon's infamous dictum,
"When the President does it that means it is not illegal."3° All of this in the immense shadow of
what was clearly original intent, a limited executive; indeed, Nixon's view and comment would
have horrified most of the framers.

In two cases, the framers of the American Federal Constitution had dramatic precedents for
what constituted a "high crime" against the state. But here it should also be mentioned that
while the American framers accepted "English precedent" as a basis for impeachment, initially
they were very uneasy about the process itself which involved a political-legal act by a legislative
body, as Gordon Wood recorded,

Some Americans, like Jefferson, moreover, could never quite reconcile themselves
to the idea that anyone-high official or not-could be tried by an extraordinary
court outside of the regular rules of law.3!
It was also feared that what should be a strict matter of constitutional law could easily be
politicized according to the agenda of particular political parties.3? This reluctance may explain

28|t is important to note how Thomas Jefferson effectively turned “English precedent” and the work of Locke
upside down to justify a rebellion against a monarch, George Ill, who had breached his contractual agreement with
his subjects in the colonies, in the Declaration of Independence.

29 See Sabine, A History of Political Theory, 429-434, 455-476, and 517-551; and Wormuth, The Origins of Modern
Constitutionalism; also note Thomas Hobbes, Leviathan (London: Collier Books, 1969); and John Locke, Two
Treatises of Government (New York: Hafner Press, 1969).

30 |n Nixon's extended interview with David Frost on May 19, 1977, see below.

31 Gordon Wood, The Creation of the American Republic, 1776-1787 (New York and London: W.W. Norton and
Company, 1969), 143.

32 See Berger, Impeachment: The Constitutional Problems, 94-102.
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in part, why impeachment has been invoked so rarely in American history, and why, even
recently, there is hesitation among the public and Congress, to support the use of this power.

"American practice" has been defined by an absence of action more than any defining
examples. Two points are clear, however, that debate in the Constitutional Convention about
impeachment concentrated on the president, and that in such cases the power was to be
restrained,

The records make quite plain that the Framers, far from proposing to confer

illimitable power to impeach and convict, intended to confer a limited power.33
In fact, only two American presidents, Johnson and Clinton, have been impeached. Both were
acquitted, underscoring the idea that this was to be a restrained power, it has been that. But it
leaves open a glaring question; will it actually be possible to remove a president from office as
the framers intended, and as the ultimate safeguard against personal tyranny?

Andrew Johnson was impeached in the House of Representatives, but was acquitted by what
amounted to one vote, it being necessary for a two-thirds majority to convict (there was a
majority but it was shy of the constitutional number). He was accused of failing to fully execute
the law according to the "Take Care Clause" (Article I, Section 3). In fact, the case was quite
political, focusing on assertions that Johnson had not carried through sufficiently with more
emphatic policies of Reconstruction.3*

William Jefferson Clinton, likewise, was impeached in the House, and was acquitted with
comparative ease. He was accused of charges of perjury (actually two charges of perjury), abuse
of power, and obstruction of justice, all stemming from his affair with a White House intern as
referred to in the House Articles of Impeachment. The Senate considered two charges as "high
crimes and misdemeanors," one charge of perjury, and the charge of obstruction of justice. The
Senate tied 50-50 on the count of obstruction, and counted 55-45 in a vote on perjury acquitting
Clinton of that charge, thus sparing him from removal from office.3°

It should also be noted that both in the later Twentieth Century and the early Twenty-First
Century, Congress has not warranted a large number of presidential abuses as worthy of the
definition “high crimes and misdemeanors.” This, despite a rather large number of questionable
presidential actions and scandals, most of which involved foreign policy. Two of them led to the
two greatest disasters in the history of American foreign policy, the Vietham War and the Third
Gulf War.3® These incidents include John F. Kennedy's use of expanded powers during the Cuban
Missile Crisis, Lyndon B. Johnson's manipulation of the Gulf of Tonkin "emergency" in Vietnam,
Richard M. Nixon's secret bombing and invasion of neutral Cambodia, and his involvement in
what is collectively known as the Watergate Scandal (for which Articles of Impeachment were

33 Ibid., 86 and 100.

34 See Schlesinger, The Imperial Presidency, 71-74.

35 Here it might be noted that the House of Representatives heard several members introduce a resolution to
impeach Ronald Reagan for institutional usurpation of the congressional war power in the invasion of Grenada in
1984, but nothing came of it. See Wormuth and Firmage, To Chain the Dog of War, 282.

36 Since 1980 there have actually been three wars in the Persian Gulf, each called "The Gulf War" at one time. The
First Gulf War followed Iraq's invasion of Iran, 1980-1988; the Second Gulf War followed Iraqg's occupation of
Kuwait and its eventual liberation, 1990-1991; the Third Gulf War instigated by unwarranted fears of Iragi weapons
of mass destruction (WMD), 2003-2011. See G. Michael Stathis, "The Dynamics of Power in the Persian Gulf"
(Cedar City, Southern Utah University, 2016), 13-26.
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drawn up and approved in Senate committee, see below), Ronald Reagan's illegal arms sales to
Iran and the illegal transfers of funds from those sales to the Contra rebels in the Iran-Contra
Scandal (including his denials that these events even took place), the invasion of Grenada, George
H.W. Bush's invasion of Panama, and his blanket pardon of several individuals indicted in the
Iran-Contra affair which could be listed as an abuse of power since he was implicated in that
scandal, William Jefferson Clinton's bombing of Iraq on several occasions, Georg W. Bush's
invasion of Iraq based on dubious claims of Iragi weapons of mass destruction, and Barack
Obama's involvement in NATO air strikes against Libya. There is little question that every one of
these example could be interpreted as abuses of executive authority which in some cases were
indeed considered by some to be "impeachable."?’

In fact, in foreign affairs alone, it could be suggested that nine of the last eleven presidents
(and possibly all of them) could have been charged with "high crimes and misdemeanors" in their
disregard of the Constitution's designation of the "war power," a singular Congressional power
via Article |, Section 8, but were not so accused.3® This absence of action on the part of Congress
could be construed to mean that these presidential offenses were not significant or dangerous
enough to justify impeachment. Of all of these cases only Nixon's gross abuse of presidential
power, and obstruction of justice seemed to warrant serious consideration. The full text of
Articles of Impeachment were passed by the House Judiciary Committee (July 27, 1974) but were
never voted on by the full House of Representatives. Still, it is not completely clear whether they
would have been applied if Nixon had not been the first President of the United States to resign
in disgrace. Nixon continued to argue that he had committed no crime against the Constitution,
insisting, "l am not a crook."3°

On September 8, 1974, President Gerald Ford issued a presidential pardon of Nixon which he
accepted. By accepting, the pardon Nixon also accepted an admission of guilt regarding the
charges pardoned, despite this Nixon continued his contentions that he had committed no
constitutional offence until his death in 1994. Neither the compilation of the Articles of
Impeachment in the House of Representatives, Nixon's resignation nor the details of the pardon

37 A number of sources can be suggested for details regarding the constitutional issues in these incidents including
Schlesinger, The Imperial Presidency; Wormuth, "The Vietnam War: The President Versus the Constitution" in The
Vietnam War and International Law, ed. by Richard Falk, 2 vols. (Princeton: Princeton University Press, 1969): II:
711-803; Wormuth, "The Nixon Theory of the War Power: A Critique," University of California Law Review 60
(1972): 623-703;Wormuth and Firmage, To Chain the Dog of War; Stanley Kutler, ed., Watergate: The Fall of
Richard M. Nixon (St. James: Brandywine Press, 1987), and Abuse of Power: The New Nixon Tapes (New York:
Touchstone, 1997); Berger, Impeachment: The Constitutional Problems; Haynes Johnson, Sleepwalking Through
History: America in the Reagan Years (New York: Anchor Books, 1992); The Tower Commission Report (New York:
Bantam Books/Time Books, 1987); The Pentagon Papers (Toronto, London, and New York: Bantam Books, Inc.,
1971;The Starr Report: The Official Report of the Independent Counsel's Investigation of the President (Toronto:
Prima Lifestyles, 1998); and Stathis, "The Dynamics of Power in the Persian Gulf."

38 Note David Gray Adler, "The President's War Making Power" in William Lasser, ed., Perspectives on American
Government: A Comprehensive Reader (Lexington and Toronto: D.C. Heath and Company, 1992); and David Gray
Adler and Larry N George eds., The Constitution and the Conduct of American Foreign Policy: Essays in Law and
History (Lawrence: University Press of Kansas, 1996).

39 Nixon's beliefs as to what a president could and could not do were well summarized in his infamous statement
made in a television interview with David Frost (May 19, 1977), "When the President does it that means that it is
not illegal." See Schlesinger, The Imperial Presidency, 421.

20| Page



did anything to clarify what would be necessary to remove a president for "high crimes and
misdemeanors."

"High Crimes" or Simple Misdemeanors?

Francis D. Wormuth and Edwin B. Firmage seemed to concede that something short of a "high
crime" in the form of treason could be interpreted from both "English precedent" and "American
practice," as mentioned specifically in Article Il of the Constitution along with bribery. Wormuth
and Firmage quoted the revered expert on English law, Sir William Blackstone, who included as
a "high misdemeanor" the notion of "maladministration" by "high officers...in public trust and
employment."% In the latter case Wormuth and Firmage looked to former Justice Joseph Story,
who referred to "political offenses" which grew "out of personal misconduct, or gross neglect or
usurpation, or habitual disregard of the public interest, in the charge of the duties of the public
office."*! Chief Justice John Marshall suggested in his majority opinion in Marbury v. Madison
(1803) that "political character" and a president's "own conscience" should be considered in
questions regarding impeachment.*> Edward S. Corwin noted that a president's "personal
responsibility seems to be simply his accountability."*3

Wormuth and Firmage determined that what actually can be included as impeachable
offenses could be "reduced to three broad categories” within the contexts of "English precedent"
and American practice,"

(1) exceeding the constitutional bound of the powers of the office in

derogation of the powers of another branch of the government

(2) behaving in a manner grossly incompatible with the proper function

and purpose of the office; and (3) employing the power of the office for

an improper or for personal gain.*
These "broad categories" certainly include the concept of a "high misdemeanor," but are also
general enough to suggest that Congress could determine that lesser offenses apply. That, of
course, was not the meaning supported by Wormuth and Firmage who noted the sublime irony
in the fact that Congress chose not to include some of the most "egregious usurpations," namely
actions in Vietnam and Cambodia, in the Articles of Impeachment against Nixon.* With
impeachment, as in many cases, what the Constitution says is not the problem, but rather what
it means. Unfortunately, the meaning of "high crimes and misdemeanors" seems open to
Congressional interpretation.

In April 1970, then Congressman Gerald R. Ford supported impeachment proceedings for
Justice William O. Douglas. He substantiated his call by the suggestion that an "impeachable
offense" could be anything that the House of Representatives, with the support of the Senate,
said it was. In his critique of this incident, Raoul Berger emphasized that Ford had "laid claim to
an illimitable power that rings strangely in American ears. For illimitable power is alien to a

40 See Wormuth and Firmage, To Chain the Dog of War, 280-281.

41 As quoted in ibid., 281.

42 "Good behavior" is indeed listed as a possible impeachable offense, but only for federal judges and members of
the Supreme Court in Article I, Section 1, as noted above.

43 See Corwin, The Constitution and what It Means Today, 160.

4 Wormuth and Firmage, To Chain the Dog of War, 281.

4 |bid.
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Constitution that was designed to fence all power about."*¢ Berger's point is beyond doubt, the
framers intended impeachment to be a necessary safeguard, but still a limited power. The source
of that limitation was to be found in the founders' understanding of "high crimes and
misdemeanors." In 1974, Berger declared that this meaning was not open to congressional
interpretation because it was this very definition that provided the necessary limitation "If

'high crimes and misdemeanors' had an ascertainable content at the time the Constitution was
adopted, that content furnishes the boundaries of the power."%’

Alexis de Tocqueville once warned of the possible tendency of political executives in
democracies to expand their given powers, especially in the name of national emergencies.*®
Arthur M. Schlesinger, Jr. remarked that Nixon presented an "ironic fulfillment of Toqueville's
prophecy” when he "became the first to profess the monarchical doctrine that the sovereign can
do no wrong."*® Perhaps more than any American president, Nixon accentuated the wisdom of
the framers in their inclusion of the power of impeachment in the Federal Constitution. On the
one hand, the threat of impeachment forced the end of a constitutional crisis in 1974. On the
other hand, however, the fact that Nixon was allowed to resign cast doubt on the entire concept.
If the offenses committed by Nixon were not sufficient to remove him from office by
impeachment, then what crimes do fit the framers' notion of "high crimes and misdemeanors"?
While the meaning of "high crimes and misdemeanors" can be debated, there is less room to
argue about the meaning of "treason" and "bribery". Indeed, of the two, the latter needs little
clarification or interpretation. "Bribery" for any purpose would clearly be an impeachable
offence significant enough to remove a president from office, especially if it is seen as part of an
attempted "cover-up," or conspiracy to "cover-up," in which case it would be part of an attempt
at "obstruction of justice” or "conspiracy to commit obstruction of justice," which figured into
the discussions of impeachment for two presidents: Nixon and Clinton.

Impeachment and Political Factions, or Parties
A clear limitation of the power of impeachment, and one largely unforeseen by the framers,
is that of political parties. In 1787, the potential for political divisions based on what was known
then as factional divisions was considered, but certainly the framers had no idea the extent to

46 Berger, Impeachment: The Constitutional Problems, 53.

47 Ibid., 87.

“8 |ronically, Congress conferred such a dubious "emergency power" on the President of the United States with the
War Powers Act (or Resolution) in 1973 (not unlike the power of magister populi or limited dictatorship for up to
six months in the Roman Republic) which was vetoed by Richard M. Nixon, but the act was made law when both
the House and Senate voted to override the president's veto. The resolution allows the president to declare an
emergency and if he informs Congress within 48 hours he would then have 60 days to deal with the emergency. In
the case that this is not time enough to end the emergency, the president could extend the period for an
additional 30 days by simply informing Congress of that intent. Following what might be a 90 day period, the
president would then have to seek further authorization from Congress in the form of a resolution or a full
declaration of war. No president has used this power, although there have been references to it. Every
Republican executive has followed what became known as the Nixon/Rehnquist Defense, that the act represents
an unconstitutional restriction of presidential power. If ever used, and subsequently challenged in federal courts,
it is likely to be found unconstitutional, on the grounds that it represents an illegal surrender of a constitutional
power (the War Power, Article |, Section 8) from one branch to another. But put simply the very idea of a
president with unlimited power for even 60-90 days would have amounted to a nightmare for the framers.

4 Schlesinger, The Imperial Presidency, 421.
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which factions and parties would eventually divide the United States. Indeed, divisions that have
divided the republic since the 1960s and the Civil Right Movement and especially the Vietnam
War have created a divide that truly threatens the very survival of the country. Dove vs. Hawk,
Liberal vs. Conservative, Democrat vs. Republican, on almost every level, but most visibly in the
Congress, political partisanship has ground American government almost to a halt.>® What the
framers also barely understood is how this would limit the possibilities of considering
impeachment as a practical tool to fend off the threat of tyranny. "Political" considerations came
into play in every American scenario where impeachment was considered or used, certainly
involving Johnson, Clinton, and Nixon, but also Reagan, Bush (G.W.), and the current president.
One thing has been certain, that the chances of a vote of impeachment is difficult when the
opposing party of a sitting president controls Congress, but if the parties of the president and
Congress are the same, the possibility of impeachment goes immediately from difficult to highly
unlikely. Just as the necessary constitutional violations were to be beyond the interpretation of
Congress, so, impeachment was designed to be above party or factional loyalties. Again, one
more reason why presidential impeachment has occurred so rarely. Does this mean that a
potential tyrant, or violator of the Constitution is more palatable if he, or she, is of one's own
political party?

The Final Problem>!

Finally, it must be asked, beyond the issue of the ultimate meaning of “Treason, Bribery, or
other high Crimes and Misdemeanors,” and the possibility of a reticence in Congress to apply
them because of political loyalties or other divisive complications, there is the last question,
would a president heed an impeachment, and if it came to it, would he or she abide by the ruling
of the Senate to step down from office? If a president was so bold as to commit questionable
acts, would he or she not also be confident enough to question both the accusations presented
by the House of Representatives in the impeachment, and the final decision of the Senate? Put
simply what if a president refused the judgement and refused to leave office? By law, this would
seem a rather unnecessary query, but note the conviction of Charles | who refused to recognize
the legal grounds of his impeachment and the validity of the court that tried him, to say nothing
about the final verdict and punishment. Also, consider, Richard M. Nixon ridiculed possible
charges against him and accepted resignation rather than trial, all the while insisting his
innocence. Can a president be forced to stand trial, and if convicted how, if that president refuses
the verdict, do you go about removing a president from office? In that final regard it has never
been done, and therefore, it remains an act well founded in law, to be sure, but not in fact; there
exists no constitutional precedent.

50 Fear of these divisions as well as other areas that divided America including race, caused Robert F. Kennedy to
remark in spring of 1968, just weeks before his own assassination, "If the division continues, we're going to have
nothing but chaos and havoc here in the United States." As quoted in Christopher Mathews, Bobby Kennedy: A
Raging Spirit (New York and London: Simon & Schuster, 2017), 337.

51 With humble apologies to Sir Arthur Conan Doyle.
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Conclusion

Benjamin Franklin remarked that without the process of impeachment to check presidential
abuses of power, there would be only one possible alternative, "assassination", but that, he said,
would deprive the president of both his life and "the opportunity of vindicating his character.">?

With the power of impeachment, the people of the United States are armed with marvelous
constitutional machinery to prevent presidential tyranny, but are also left without a precise
definition of "high crimes and misdemeanors" necessary to set itin motion. Itis abundantly clear,
however, that the process of impeachment was to be limited and was not to be invoked for
political or other capricious motives as Alexander Hamilton warned that it could be in Federalist
65, “there will always be the greatest danger, that the decision will be regulated more by the
comparative strength of the parties than by the real demonstration of innocence or guilt." Nor
was it to be used for simple criminal acts, criminal law could be invoked following a term of office
or following removal from office. Impeachment was designed, according to "English precedent"
and "American practice," as the ultimate and final means of restoring a constitutional balance of
power when upset by the actions of a president, and it is such a threat to the Constitution, and
the separation of powers it created, that one is best able to perceive the framers' conception of
"high crimes and misdemeanors".

According to "English precedent,” the level of offense implied by "high crimes and
misdemeanors" was quite clear. The cases of the Stuart Kings, Charles | and James Il, involved
nothing less than "violations of law,” making war against England, and setting the law aside, high
crimes indeed. It was the intent of the framers that the American constitutional equivalent in the
impeachment process be based on offenses equally severe. It is also clear that they meant the
definition of "high crimes and misdemeanors" to be beyond politically influenced congressional
interpretations, otherwise, what was meant to be a constitutional safeguard against presidential
abuse of power, or in its extreme presidential tyranny, could create equally tyrannical power in
Congress. The President of the United States was to be restrained by constitutional sanction of
impeachment, but, likewise, Congress too had to be restrained. The limits of the power of
Congress to impeach and remove a president was to be found in the definition of "high crimes
and misdemeanors" which was understood to be outside its ability to interpret. Clearly, there is
much less doubt about the meaning of "treason" and "bribery". Above all, the founders intended
that a system of separation of powers and checks and balances be preserved; this was, in fact,
the primary purpose forimpeachment. But given over two hundred years of history, no American
president has been convicted and removed by impeachment, leaving the power and process in
mere theoretical form, a partially moot power given deep party divisions and loyalties.

The full extent of the power of presidential impeachment, and exactly what specific offenses
would apply, will never really be known until a president is impeached, tried, found guilty, and
actually removed from office, creating an established constitutional precedent for conviction and
removal from office; the law, and its intent, alone, have not proven to be sufficient to such ends.
At some point, Congress must act according to the power created by the Constitution. Removing
a president by impeachment cannot remain an untested power; it must be applied according to
its full constitutional purpose, as the framers clearly intended, otherwise it remains at best a
simple warning, and at worst a passive form of constitutional window-dressing.

52 As related in Schlesinger, The Imperial Presidency, 414-415.
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Denouncing Racist State Violence: “Fuck the Police!” as Parrhesiastic Exclamation®

“Fuck the police!” is explosive, incendiary and divisive. It is a forceful statement that is often
interpreted as either affront or galvanizer. Its provocative character, however, obscures its
nature and intention making understandings of its motivation and meaning largely absent from
its wake. In this paper, | interrogate “Fuck the police!” beyond the supposedly obvious expression
of unambiguous rage it announces. Drawing on Michel Foucault’s research on the ancient notion
of parrhesia (the practice of courageous truth-telling), | delineate and employ parrhesia as an
analytic framework for making sense of this loaded exclamation. Using a case study approach,
my reading of “Fuck the police!” suggests it be understood as an abolitionist denunciation of
racist state violence. In an era of inflammatory political rhetoric, careful deconstruction of vulgar
expressions is of particular interest (and need); especially when emancipatory exclamations risk
being confused with arrogant bluster.

Albert de la Tierra
The Graduate Center, CUNY

Prologue: N.W.A. and the Genesis of an Emancipatory Exclamation

The tension was palpable when court was called into session. Before he was able to take his
seat, Judge Andre Romelle Young was forced to call thrice for order in the courtroom. It was (and
still is) extremely rare for the police to stand trial for their misconduct, so those in attendance
had difficulty managing their anticipation. After a few brief introductory formalities, Judge “Dre”
instructed the prosecuting team to begin. The first accuser stood and confirmed loyalty to a
preamble: “l swear to tell the truth, the whole truth and nothing but the truth.” Then, with force
and conviction, O’Shea Jackson (1988) initiated his censure:

Fuck the police! Comin’ straight from the underground
A young nigga got it bad ‘cause I’'m brown;

and not the other color so police think

they have the authority to kill a minority.

With the album release of Straight Outta Compton, Los Angeles based rap group N.W.A.
brought “Fuck the police!” into popular culture and political discourse. The most notorious track
on the album, “Fuck tha Police,” was intended as a protest song in denunciation of racial profiling
and police brutality, while also expressing approval of violent refusals of the police occupation in
their city. In response to the controversy it set off at the time of the song’s release, O’Shea
Jackson (a member of the group whose rap moniker is Ice Cube) clarified the nature and intention
of the lyrics by stating, “There is a lot of resentment of police because if you are Black you get
picked on a lot...The song is a way to get out aggression” (Hochman, 1989). More recently,
Jackson reiterated what he sees as the heart of the song’s message: “We wanted to highlight the

This work is dedicated to Jerry Watts, who refused to accept an early version of this work and demand | attend to
the case at hand with more rigor. I'd like to thank Jayne Mooney and the anonymous reviewers. Your critical
feedback improves my analysis and understanding of the issues involved.

28 | Page



excessive force and the humiliation that we go through in these situations...so the audience can
know why we wrote ‘Fuck tha Police,” and they can feel the same way” (Carter, 2015). In so many
words, the song was intended as a documentary presentation of the social conditions in Compton
as well as a condemnation of the police terror that characterizes life in such locales.

Introduction

Nearly 30 years after N.W.A.’s excoriation of the police, “Fuck the police!” continues to
resonate with marginalized people of color whose experiences with the police remain defined by
prejudice and violence (Chaney & Robertson, 2013; Edgar, 2016). Today, however, the expression
has moved out of the fictionalized courtroom the song’s performers created and into the real-
world where social movements activists scream it out as a rallying cry against injustice (Moore,
2015). Yet, due to its explosive and incendiary nature, it is often dismissed as immature vulgarity.

While some see the exclamation as a galvanizer of progressive social action, others equally
view it as an affront to justice and social order. More often than not, “Fuck the police!” is
dismissed as being an expression of arrogant bluster and unambiguous rage. Its provocative
character, then, obscures its nature and intention making nuanced understandings of its
motivation and meaning largely absent from its wake. Yet, despite its status as one of the most
provocative political speech acts in recent memory, few theoretical explorations of “Fuck the
police!” exist (c.f. Edgar, 2016).

In this paper, | remedy this lack of understanding by employing parrhesia, the practice of
courageous truth-telling (Foucault, 2001, 2010, 2011), as an analytic framework for unpacking
“Fuck the police!” That is, disempowered communities of color often wield the expression as an
abolitionist exclamation in denunciation of racist state violence. Moving toward this heterodox
understanding of “Fuck the police!”, this paper proceeds as follows:

In the next section | offer a methodological note, which is followed by a narrative vignette of
the case under examination. Next, | present a review of Michel Foucault’s research on the ancient
notion of parrhesia in order to construct an analytic framework for making sense of the anti-
police expression at the heart of the case study. In the penultimate section, | make clear the
parrhesiastic nature of the incident in order to illuminate what lies beyond the schism “Fuck the
police!” tends to create. | conclude this paper by suggesting this reading not only encourages the
recognition of courageous speech but also prompts residents of a democratic society to have the
courage to listen—especially when emancipatory exclamations are too often confused with
arrogant bluster.

“Fuck the police!” as a Text for Hermeneutic Interpretation

“Fuck the police!” is a widely used expression, but it should first be understood as a single
speech act. Speech acts exist within rhetorical contexts. Analysis of this expression, then, must
address questions about who, when, where, how and why. Consider, for example, the different
implications when “Fuck the police!” is shouted in the midst of a picket line at police
headquarters and when “Fuck the police!” is spoken during an academic panel on transgressive
studies in criminology. Not just that, as one of the most provocative political speech acts in recent
memory, analyses of “Fuck the police!” must also attend to the speech act’s unique sociological
context, which is comprised of history, biography, politics, economics and ideology. This is all to
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say that interrogation of “Fuck the police!” requires that it first be localized so as to unpack
context specific dynamics operating where it is uttered.

To this end, this article offers a case study analysis of a specific instance where “Fuck the
police!” provoked a zealous reaction from those with power. | make use of publicly available
documentary data (raw video recordings, newspaper articles, open letters from individuals and
organizations, and public statements from elected officials) to construct a holistic and context
sensitive narrative reproduction of the confrontation.

| employed “Burke’s Pentad for Rhetoric” (Burke, 1945) as a guide for constructing the
narrative vignette and analyzing the data. This approach is centrally concerned with motive (the
reasons why people do what they do). According to Burke, one can begin to uncover motive in
action and discourse by addressing five concerns: (1) Scene. Where is the act happening? What
is the background situation? (2) Agent. Who is involved in the action? What are their roles? (3)
Act. What happened? What is going on? (4) Agency. How do the agents act? By what means do
they act? (5) Purpose. Why do these agents act? What do they want? In addition to and across
these foci, | maintained a sociological awareness. As mentioned above, the overlapping of
broader considerations with questions that are context specific is requisite for comprehensive
analysis of speech acts.

Treating this speech act as a text, | analyzed the case using a hermeneutic circle of
interpretation. Hermeneutics focusses on interpreting texts and meaningful material with(in)
their larger contexts. The hermeneutic circle of interpretation is a method of analysis that treats
“every interpretation [as] layered in and dependent on other interpretations, like a series of dolls
that fit one inside the other and then another and another” (Patton, 2002: 497). Charles Taylor
(quoted in Mantzavinos, 2016) explains hermeneutic circles of interpretation as follows:

What we are trying to establish is a certain reading of texts or expressions, and
what we appeal to as our grounds for this reading can only be other readings. The
circle can also be put in terms of part-whole relations: we are trying to establish a
reading for the whole [con]text, and for this we appeal to readings of its partial
expressions; and yet because we are dealing with meaning, with making sense,
where expressions only make sense or not in relation to others, and ultimately of
the whole.

In a sentence, making sense of “Fuck the police!” is made possible by localizing the focus to
one specific instance where it was uttered so as to allow its interrogation with and within broader
social/political/historical dynamics; dynamics that are best comprehended in relation to
revelations emanating from the unpacking of a single instance. In the next section, | provide a
narrative rendering of one such instance.

III

“Fuck the Police!” in the Chambers of Government
While quietly preparing his notes for the October 7, 2014 city council meeting, “Mr. Bijan” (a
pseudonym) was approached by City Manager David Cavazos and Chief of Police Carlos Rojas.
They asked Mr. Bijan, a Santa Ana, California resident who planned to speak during the public
comment portion of the meeting, to remove his hat because the message on its front panel
offended the councilmembers. Mr. Bijan declined the request, later stating, “I came here to talk
about the police abuse that I've experienced with the Santa Ana Police Department. | don’t feel
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like | have to take [my hat] off. It’s a meeting for the public and I’'m allowed to be here with my
hat” (Molina, 2014).

Mr. Bijan is a member of Copwatch Santa Ana, an all-volunteer, horizontally-organized
collective of individuals that aims to deter police from behaving unlawfully as well as provide
documentation that might hold them accountable when they do (Toch, 2012). The collective’s
primary activities include observing and documenting police activity within the confines of the
law.

A few days prior to the city council meeting, Mr. Bijan and his colleague performed their
Copwatch duties while standing on a public sidewalk near a busy intersection. The police on-
scene were visibly annoyed by the young men and proceeded to antagonize them with racial
slurs and patronizing epithets. Eventually, Mr. Bijan and his colleague were unlawfully detained,
searched and arrested. Once inside the patrol unit, the officers launched psychological attacks
against the young men, implying that severe violence and pain would follow. They were released
several hours later without charges (Copwatch, 2014). It was this, and accounts of other abuses,
that Mr. Bijan wanted to submit to his elected officials. He would not be afforded the
opportunity.

Moments after Mr. Bijan declined the request for the removal of his hat, Santa Ana Mayor
Miguel Pulido entered the chamber. Aware of the situation at hand, he immediately ordered Mr.
Bijan to take off his hat. Silence communicated Mr. Bijan’s refusal to comply. With an identical
swiftness with which he had entered the room, Mayor Pulido demanded the chamber be
emptied. He called for a recess and ordered those in attendance to exit the building “so that the
police [could] deal with the issue” (VoiceofOCvideo, 2014). Many people correctly recognized the
mayor was issuing a thinly veiled threat: Mr. Bijan’s unmoving to demands for obedience, which
Martinot (2014) has shown to be central for understanding murders by the police, would be
cause for him to be forcefully dealt with. Rather than leave the young man alone to receive undue
violence, almost two-dozen attendees opted to remain seated. The situation quickly escalated.

Within a few minutes, a police officer made an announcement to the group: “We’re asking
that you clear the room, and we will continue to ask you. If this room is not cleared within 30
minutes, so that we can address the issue, then we will have no choice but to arrest all of you”
(VoiceofOCvideo, 2014). Several people inquired about the law they were in supposed violation.
Commotion ensued when the police were unable to cite one.

Confusion and frustration led to shouting matches. Some of the back-and-forth between the
police and residents devolved into childishness. For example, one exchange between a police
officer and a male attendee with a pony-tail hairstyle played out as follows:

Attendee: Why do we have to leave?

Officer: [Motioning toward Mr. Bijan] Because wearing that hat is offensive.
Attendee: | think your presence is offensive.

Officer: | think your hair offensive.

Seemingly annoyed with the hold up, Councilwoman Michelle Martinez emerged from the
private room to which she and the rest of the city council had withdrawn. In an attempt to suggest
comity as grounds for quelling resistance to illegitimate state demands for obedience, she
presented Mr. Bijan with a line of questions. Her strategy, though, had the opposite effect as the
climax of the tumult occurred in response to her inquiry.
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With polite sincerity—and from behind a half-dozen armed police officers—she asked, “Why
don’t you just take off your hat? That’s all we’re asking. Your hat is disrespectful to the chamber,
it’s disrespectful to our police officers, it’s disrespectful to the people at home who want to wat—
” An ally to Copwatch Santa Ana cut her off mid-sentence.

“—What happened to Edgar Arzate was disrespectful! What happened to Edgar Arzate was
disrespectful!” (VoiceofOCvideo, 2014). The young man’s shouts silenced the chamber; not
because of the decibel of his rebut, but rather because many in attendance planned to speak out
against the recent increase of high-profile cases of wanton police violence in their city and across
the country—Edgar Arzate being the most recent and one of the most reproachable. So, the
young man’s rebuttal effectively conjured images of why many were there in the first place. The
silence the young man generated, then, was actually a moment of reflection.

Edgar Arzate surrendered. Home surveillance footage shows that he complied with Santa Ana
police officers when he lay face-down sprawled across the lawn. An FBI investigation would later
acknowledge that the ensuing incident constituted a “felonious assault” and an “excessive use of
force” (Molina, 2014).

The first officer to reach Arzate executed a violent knee-drop to the young man’s lower back,
then delivered pounding, closed-fist blows to Arzate’s head and neck. As the beating
commenced, a second officer handcuffed the young man. Simultaneously, a third and fourth
officer reached the scene. The third delivered his own knee-drop, while the fourth hammered
away at Arzate’s legs with his baton—all the while punches continued to rain down. In the video
(HuffPost, 2014) two officers on the opposite side of a fence look up and appear to notice the
surveillance camera. Then, they say something to the officers beating Arzate, who quickly move
him out of view. Residents would later report having heard labored screams echo down the
street: “Help me! Help me! Help me!”

Back at the city council meeting, a moment of reflection ended and the young man who
interrupted Councilwoman Martinez received the attention of the entire chamber. Recognizing
he had the floor, he proceeded with a diatribe against the violence meted out by the police
against his friends and neighbors. He called into question the legitimacy of a city council that
would react so severely to a hat while at the same time blindly support those who carry out
callous acts of violence. He ended his tirade with the message on Mr. Bijan’s hat. The attendees
accepted his speech with a round of applause.

Eventually, tempers cooled and Mayor Pulido returned to the chamber to commence the
meeting. Noticing Mr. Bijan continued to wear his hat, the mayor asked the young man, “Alright,
are you ready to either take off your hat or leave the meeting?” (VoiceofOCvideo, 2014). A silent
stare down. The mayor continued, “This would be your third and final warning.” More silence.
The mayor concluded, “Seeing as that is not the case, we’re just not going to be able to conduct
the meeting tonight, so I'm just going to adjourn until the next regularly scheduled meeting. For
the record, this meeting did not start.” Then, the councilmembers followed the mayor out of the
chamber, Mr. Bijan still donning his black hat with his truth about the police emblazoned across
its front panel: “Fuck the police!”

Foucault on Parrhesia
It is not enough to say that vulgarity and offensiveness have no place in the chambers of city
hall. We are here confronted with problems much greater than etiquette and decorum. That
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democratic exchange was abandoned in response to a pithy message prompts us to make sense
of this case beyond respectability and decency. Michel Foucault’s research on the ancient notion
of parrhesia is particularly helpful for this task.

In his final lectures at the Collége de France and the University of California, Berkeley, Michel
Foucault traced the emergence and evolution of parrhesia (Foucault, 2001, 2010, 2011). Early on,
he refers to it as a “spidery kind of notion” because he found no single, precise meaning for this
“rich, ambiguous and difficult notion” (Foucault, 2010: 43-45). Put simply, the nature and
character of parrhesia has been multiple.

Nonetheless, a common feature across the centuries of its usage has been its place as one of
several “modalities of truth-telling” (Foucault, 2011: 11). For my purposes here, | focus on
parrhesia as form of political proclamation. Before | delineate the core features of political
parrhesia, first consider Foucault’s summary:

..parrhesia is a verbal activity in which a speaker expresses his personal
relationship to truth, and risks his life because he recognizes truth-telling
as a duty to improve or help other people (as well as himself). In parrhesia,
the speaker uses his freedom and chooses frankness instead of persuasion,
truth instead of falsehood or silence, the risk of death instead of life and
security, criticism instead of flattery, and moral duty instead of self-
interest and moral apathy (Foucault, 2001: 19-20).

In so many words, Parrhesia is the political and ethical practice of “fearless speech” (Foucault,
2011: 2). Walters (2014: 279) puts it well:

In its political version, parrhesia is exemplified by the citizen who speaks
critically in front of a tyrant or an assembly, voicing truth he or she feels
needs to be heard, and risking the wrath of the sovereign or people in
doing so...As a consequence, there is always the hope in parrhesia that this
frank speech will have a positive impact on the affairs of the community...”

More concisely, one can say that political parrhesia is speaking truth to power for
everyone’s sake. With this general understanding in mind, the remainder of this section
delineates the core characteristics of parrhesiastic speech as political discourse.

Frankness
The parrhesiastes, s/he who uses parrhesia, says everything that is on her/his mind. In a
sense, parrhesia is full disclosure or, as Foucault puts it, “a complete and exact account of what
he has in mind so that the audience is able to comprehend exactly what the speaker thinks”
(Foucault, 2001: 12). Frankness, in other words, is making abundantly clear to the audience the
parrhesiastes’ position on the matter at hand. Most importantly, though, is the mode through
which parrhesiastes go about pressing upon the audience this position.
For in parrhesia, the speaker makes it manifestly clear and obvious that
what he says is his own opinion. And he does this by avoiding any kind of
rhetorical form which would veil what he thinks. Instead, the parrhesiastes
uses the most direct words and forms of expression he can find. Whereas
rhetoric provides the speaker with technical devices to help him prevail
upon the minds of his audience (regardless of the rhetorician’s own
opinion concerning what he says), in parrhesia, the parrhesiastes acts on
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other people’s minds by showing them as directly as possible what he
actually believes (Foucault, 2001: 12).

Notice, then, that frankness is about both the speaker’s relationship with what s/he says
(what is said is also the speaker’s opinion) as well as the mode of communication. While
parrhesiastes may use rhetorical methods, rhetorical persuasion is not the objective nor purpose
of parrhesia. Instead, the parrhesiastes “throws the truth in the face of his interlocutor, a truth
which is so violent, so abrupt, and said in such a peremptory and definitive way that the person
facing him can only fall silent, or choke with fury, or change to a different register” (Foucault,
2010: 54). Parrhesia, then, does not require the crafting of a rationally structured argument. Nor
does the parrhesiastes’ speech need to be indexed toward persuasion; s/he “is basically
concerned with telling the truth as quickly, loudly, and clearly as possible” (Foucault, 2010: 55).

Truth

Space limitation does not allow for a review of postmodern critiques of “truth,” but suffice it
to say that parrhesiastes have no doubt that they speak the truth. Not only do they articulate
their beliefs on a matter, but also those beliefs coincide exactly with the truth of the matter.
Foucault puts it with more sophistication: “parrhesia consists in a particular kind of speech which
claims to tell the truth and in which the person who tells the truth also proclaims that he is telling
the truth and clearly identifies himself as the enunciator of this true proposition or true
propositions” (Foucault, 2010: 55: 192). Said incrementally, parrhesiastes know the truth;
parrhesiastes tell the truth; parrhesiastes believe they are telling the truth when they say it. The
parrhesiastes’ opinion, in other words, is also the truth and s/he knows it is true (Foucault, 2001:
14). Jonathan Simon both clarifies the aspect of truth as well as transitions to the next
characteristic. The parrhesiastes’ truth “comes uniquely from her self and her experience and is
directed critically at a listener whose power places the speaker in potential danger” (Simon, 2005:
1422).

Danger

There can be no parrhesia without danger. Because parrhesia negates flattery and
untruthfulness, parrhesiatic speech always entails a degree of danger. The parrhesiastes accepts
that s/he enters into a field of undefined risks. On this point, Foucault is clear:

We should look for parrhesia in the effect that its specific truth-telling may
have on the speaker, in the possible backlash on the speaker from the
effect it has on the interlocutor. In other words, telling the truth [] opens
up a space of risk for the person who tells the truth; it opens up a danger,
a peril, in which the speaker’s very life will be at stake, and it is this that
constitutes parrhesia (Foucault, 2010: 56).

Of course, the risk involved is not always a mortal one, but the parrhesiastes accepts that the
undefined price (i.e. the risk involved) may include death. Notice, then, parrhesia is about the
relationship between the parrhesiastes and (an)other person(s), but also about the relationship
of the parrhesiastes to him/herself. On the former point, parrhesiastes elicit a response from
others; on the latter point, the parrhesiastes “prefers himself as a truth-teller than as a living
being who is false to himself” (Foucault, 2001: 17). Before moving on, the following quote begins
to uncover the nature of the danger involved, as well as transitions to the next characteristic.
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Parrhesia, therefore, is to be situated in what binds the speaker to the fact
that what he says is the truth, and to the consequences which follow from
the fact that he has told the truth. In these scenes [where Plato addresses
Dionysius, the tyrant of Syracuse,] are people who practice parrhesia
inasmuch as they actually, presently, tell the truth, and in telling the truth
lay themselves open to the risk of having to pay the price, or a certain price,
for having done so (Foucault, 2001: 56).

Criticism

The fourth characteristic of parrhesia is criticism. Here, Foucault is clear: “Parrhesia is a form
of criticism...The parrhesiastes is always less powerful than the one with whom he speaks. The
parrhesia comes from ‘below,” as it were, and is directed ‘above’” (Foucault, 2001: 17-18).
Elsewhere, Foucault discusses parrhesia and the inequality of power at greater length. Priming
his audience at the Collége de France for his explication of this characteristic of parrhesia, he
asks, “What can the poor, unfortunate, weak, and powerless do, those who have only their
tears...when they are the victim of injustice?”

They can do only one thing: turn against the one with power...In this
discourse of injustice proclaimed by the weak against the powerful there
is at once a way of emphasizing one’s own right, and also a way of
challenging the all-powerful with the truth of his injustice, of jousting with
him as it were...Now this discourse of injustice, which in the mouth of the
weak emphasizes the injustice of the strong, has a name (Foucault, 2010:
133).

Clearly, that name is parrhesia. So, parrhesia exists within a profoundly unequal situation
between those with power and those without. In the absence of material or institutional means
of retaliation, no way to fight back or take revenge, people resort to speaking truth to power.
Parrhesia is the “imprecation of the weak against the strong, the weak calling for justice against
the strong who oppresses him or her” (Foucault, 2010: 153). Importantly, as the next and final
characteristic shows, the cry of the powerless is not completely out of self-interest.

Duty

People have the freedom to remain silent, to say nothing in the face of injustice. The
parrhesiastes chooses to speak because s/he feels that it is her/his duty. The parrhesiastes is
neither forced nor coerced to speak out; s/he chooses “moral duty instead of self-interest and
moral apathy” (Foucault, 2001: 20). With parrhesia, the parrhesiastes makes clear that his or her
mode of being is defined as a person whose constitution of self entails a relationship with others.
Parrhesiastic speech is the formulation and acceptance of a general interest.

In this form of truth-telling, an individual obligates him/herself to telling the truth and thus
“show([s] how [s/he] is constituted as subject in the relationship to self and the relationship to
others” (Foucault, 2010: 42). Later in the same passage, Foucault puts it slightly differently, yet
his reiteration better highlights what he believes can be gleaned from his research on parrhesia.
He would like his audience to learn something about “...truth-telling in the procedures of
government and the constitution of [an] individual as subject for himself and for others.” The
parrhesiastes obligates him/herself to a general interest for the benefit of self and others.
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“Fuck the police!” as Parrhesiastic Exclamation Denouncing Racist State Violence
Michel Foucault’s work on the ancient notion of political parrhesia offers an analytic
framework for interrogating the case at hand. With this framework, it is possible to look beyond
the schism “Fuck the police!” leaves in its wake; to examine its meaning unencumbered by
hegemonic propriety; to make sense of its motivation unshackled by orthodox. This section
considers the extent to which declaring “Fuck the police!” in the procedures of government—in
this case, a city council meeting—may be considered parrhesiastic.

Frankness

“Fuck the police!” The proclamation under consideration is made up of three words and an
exclamation mark. One is hard-pressed to imagine another statement as frank as this. In a single
breath, “Fuck the police!” throws in the face of its listener, in a clear, quick and loud manner,
exactly what the speaker thinks. Fuck: a verb to express anger, contempt or rejection (as in “fuck
off”). The police: the primary institution responsible for maintaining the interests of the state
(e.g. consumer conformity, criminal laws, hegemonic notions of social order), thus legitimized in
its use of violence. Brought together as an exclamation, it cannot be more clear. To shout “Fuck
the police!” is to shout “I cry out in anger, contempt and rejection of the premier institution of
state-sponsored violence; the police can fuck off; our society should do away with the police.”
Unequivocally, abolitionists exclaim their belief.

Truth

Is it true that our society should do away with the police? For people living at the margins of
US social structures, instances of police misconduct and brutality are not uncommon (Miller &
Davis, 2008). The historical and contemporary ubiquity of police terror—from beatings and
killings to chronic intimidation and harassment—has led many in these locales to view the police
with fear, mistrust and disdain (Chaney & Robertson, 2015; Perry, 2006). Rather than agents of
peace and servants of the people, the police are often seen as “the strong arm of supposed law
and order whose ultimate purpose is to instill fear and submission” (Copwatch, 2014). For people
like Mr. Bijan—those who possess a visceral understanding of the unjust violence of the police—
there is no doubt that their abolitionist stance is the true stance.

Danger

There is likely no other speech act more dangerous than “Fuck the police!” Absolutely, this
forceful denunciation risks provoking fatal reactions. Consider, for example, that Edgar Arzate
was lying face-down when he was beat to a pulp; that Oscar Grant was handcuffed when he was
executed with a bullet to his back; that Sandra Band was under police custody when she was
hung to death (i.e. lynched); that Tamir Rice was playing in the park when he was swiftly
murdered. These tragic cases, as well as countless others, make clear that provocation is not
necessary for the police to beat and kill with impunity. Without a doubt, “Fuck the police!” risks
activating the unrestrained savagery of the police.
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Criticism

Our contemporary moment, facilitated by the ubiquity of mobile cameras and social media,
is plagued by high-profile cases of police brutality. Wanton police violence has reignited critical
discussions about the nature and purpose of American policing. Often, these discussions revolve
around questions about rogue officers, hyper-violent police subcultures, or institutional
inadequacies in reference to training protocols. No doubt, these problems deserve remedying.
That being said, abolitionists whom shout “Fuck the police!” know well that these issues and the
focus on them prospectively obscure the deeper nature of the problem: instances of police
brutality are not aberrations, they are functions of a US policing institution that exists within a
paradigm of militarized racialized warfare (Rodriguez, 2012).

The roots of US policing extend to the patrol units in the antebellum south that maintained
chattel slavery, the mercenary agents of repression in urban cities whom facilitated the control
of the “dangerous classes” and the vigilante frontiersmen who functioned as a colonizing force
against native people. In each of these previous manifestations, the intended purpose of the
police has been to animate and enact racist violence in service to the state (Singh, 2014).
Racialization facilitated and legitimated the enslavement of Africans, the hyper-exploitation of
the lower classes, and the genocidal policies toward native people. Today, the primary targets of
the barbarism of the police are people of color and people who are, in one manner or another,
racialized (Isenberg, 2016). Specific instances of police brutality, though horrendous as they, are
not the impetus for the criticism manifest in “Fuck the police!” It is the underlying brutality of the
police, the longstanding problem of racist state violence—which the police animate and enact—
that parrhesiastes find fault with.

Duty
Do those who exclaim “Fuck the police!” do so out of feelings of moral duty? Are their cries

motivated by a sense of obligation to a general interest? With their courageous truth-telling, do
they announce a hope that their speech will have a positive impact on the affairs of the
community? Yes. Take into mind the following statement from the collective:

Copwatch Santa Ana believes that observing police activity is a crucial first

step in organizing toward radical self-determination and building an

effective self-defense against state-sponsored violence...The Santa Ana

police literally put people in cages but they also convince many to live in

cages of their own that are made out of fear. If we desire to take back our

lives from the chokehold of all systems of social control, including the

prison world the police maintain, we must abolish all its incarnations and

end our enslavement (Copwatch, 2014).

Conclusion
“Fuck the Police!” is vulgar and jarring. “Fuck the Police!” is explosive and incendiary.
However, dismissing it because of these characteristics misses the nature and intention of the
message. Disregarding the political essence of the exclamation ignores its motivation and
meaning. Too often, “Fuck the police!” and the parrhesiastes who wield it are disqualified from
so-called legitimate political discourse.
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In an attempt to remedy this misrecognition, this paper reviewed Michel Foucault’s research
on political parrhesia to construct an analytic framework for making sense of a case study where
“Fuck the police!” incited a confrontation between agents of the state and its subjects. Treating
“Fuck the police!” in this instance as a text for hermeneutic interpretation, | presented a reading
of it as abolitionist parrhesiastic speech denouncing racist state violence. That is, the
parrhesiastes whom wields this loaded exclamation is denouncing the inherent brutality of the
police; not simply police brutality.

Freedom of speech is one of the core principles of democracy. It is a constitutional guarantee
that each may have her/his say. However, democracy is in peril when the heralds and flatterers
of power are commended while the radical truth-tellers are condemned. When savage violence
is customary and blind support for those who mete it out dominates, the parrhesiastes takes
upon her/himself the duty of speaking out. It is not enough for residents of a democratic society
to defend freedom of speech. Residents of a democratic must recognize speech of freedom.
When parrhesiastes have the courage to speak, the rest of us must have the courage to listen.
“Fuck the police!”, like all parrhesiastic speech, is intended to disrupt and discomfort the
interlocutor. If the problem of US policing is to be remedied, the meaning and motivation that
imbues this emancipatory exclamation must register. Comprehending “Fuck the police!” as
nothing more than arrogant bluster leaves the inherent problem of racist state violence
untouched.
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(Mis)recognition, Faltering Cosmopolitanism: Theories of Social Diversity and the City

The article outlines a framework for the study of entwined recognition and redistribution claims.
It firstly examines the applicability of the concepts of inclusive multiculturalism and recognition to
the study of immigrant groups and, secondly, develops a framework for the understanding of
immigrant recognition claims and political identities. The article concludes with an examination of
the intersections between cosmopolitanism and immigrant claims.

The article upholds Fraser's notion of misrecognition as status subordination and her
conclusion that there should be no recognition without redistribution. In light of the literature
on inclusive multiculturalism, Fraser's (2007) (and related theorists'; See Lovell 2007) theoretical
frameworks of recognition/redistribution/representation are, however, found to be weak within
the contexts of complex urban diversity given that they do not safeguard from nationalism and
particularism. This in spite of the fact that the theories represent a form of distancing from the
identity model of recognition. Beyond the idea that the theory of recognition is limited by
violations of justice related to redistribution, this article argues for transformative aspects of
recognition that would lead to the broadening of identities to include multiple, hybrid, and
cosmopolitan identifications in the urban environment. Arguing for inclusion within institutions,
the article suggests that both just representation and broader participation are needed for
immigrant group inclusion. The realization of institutional incorporation would link issues of the
recognition and representation of, and redistribution to, immigrant groups; that is, it would not only
make the state more responsive and sensitive to the issues affecting these groups but would at the
same time contribute to the restructuring of those of its institutional mechanisms that had at least
in part been created as barriers. The measure of multiculturalism in the global city can further be
the capacity of diverse groups to transform recognition projects into urban policies that would
further restructure the underlying causes of residential segregation and spatial exclusion. This may
not entail a new "radical change in the meaning of race" (Foner 2000, 224) but it would mean a
movement toward a "post-racist" city.

Vojislava Filipcevic Cordes, Ph.D.
Columbia University

Introduction

The separation of families at the U.S. border with Mexico, the planning of a border wall, and
the exclusionary Muslim travel ban raise questions regarding the standing of newcomers and
notions of difference. In Europe multiculturalism is proclaimed a failure and an enemy of the
welfare state, as well as a spur to the rise of those fearing the loss of cultural hegemony. These
phenomena necessitate a re-evaluation of Fraser's theory of
recognition/redistribution/representation, and this article does so through the lens of the social
inclusion of immigrants in cities.?

The key argument in this article concerns the ways in which immigrant claims for recognition
and redistribution are entwined. Immigrants can be subject to cultural domination,

11 thank Ira Katznelson and John Mollenkopf for discussions of this point.
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nonrecognition, and disrespect; social justice claims, however, cannot be reduced to
misrecognition even if the politics of recognition "capture[s] the important cultural, symbolic,
and evaluative dimensions of social struggles to overcome demeaning, denigrating, and hate-
based evaluative patterns aimed at certain groups and which function to deny their members an
equal role in social life" (Zurn 2003, 5). Two other conjointly reinforcing dynamics of
maldistribution and misrepresentation additionally impact justice (Fraser 2007), however, as will
be shown, not to an equal degree and not always in the same circumstances; thus the scope and
dimensions of interrelationship among misrecognition, maldistribution, misrepresentation are
crucial (see Zurn 2003).

The objectives of this article are first of all to investigate the constellation of multicultural
inclusion and the city, to review briefly Fraser's recognition/redistribution/representation triad,
and to draw relevant conclusions for the scope of immigrant rights. The argument then proceeds
by focusing on immigrants, recognition, and social suffering, deepening further the conceptual
framework for the study of recognition in the case of immigrant groups and examining immigrant
recognition claims and political identities. The article concludes by drawing implications for urban
cosmopolitanism.

Inclusive multiculturalism, cosmopolitanism, and the city

The model of “inclusive multiculturalism”? has been articulated during the 1990s in the fields
of political and social theory, sociology, and immigration studies and its various strands included
“the politics of recognition”3 (Taylor 1992, 1994), “cultural pluralism” (Parekh 1998), “the politics
of difference” (Young 1989/1990), and “multicultural incorporation” (Kymlicka and Norman 2000,
1995).% “Inclusive multiculturalism” assumes that for minority groups to flourish in liberal western
democracies they require not only the opportunities created through the redistribution of state
resources, but also the more positive forms of cultural, ethnic, racial, linguistic, and gender
recognition, and various forms of additional accommodation (for example, redistricting in the
context of political participation) that would facilitate incorporation into the larger society (see
Kymlicka and Norman 2000, 1995; Taylor 1992, 1994; Parekh 1998; Modood 1997, 2000; Baubock
1994). The argument leaves open to democratic deliberation both the definition of additional

2 An additional distinction in urban case study research has also been made between "corporate or managed
multiculturalism" and "incorporatist multiculturalism"; the former focused on the position of minorities and defined by
the government and the law, the latter directed towards social inclusion and assuming a more active role of
communities in negotiating their social identities (Rogers in Vertovec, ed. 1999, 209/251-210/252). Spatial equivalents
of the former would be special districts of enclaves, while diverse urban neighborhoods would be constitutive of the
latter. Inclusive multiculturalism, in contrast to this view, refers to a mode of accommodation that applies to both
ethnically distinct neighborhoods, as long as they are not subject to involuntary segregation, and diverse areas, and
concerns interactions between the scope of multiculturalism defined by the law or government policy and the
participatory role of communities in negotiating their space in the city and their role as citizens.

3 Recognition is respect for group identity and acknowledgement of cultural commitments of members of other
groups (Taylor 1992, 1994, Parekh 1998, Young 1989/1990, Kymlicka and Norman 2000, 1995, Joppke and Lukes,
eds. 1999). | thank Ira Katznelson for a discussion of this point.

4 Not all of these terms can be used interchangeably, and there is significant debate about whether, for example, the
use of the term “cultural pluralism” mutes the meanings associated with multiculturalism. The term inclusive
multiculturalism is from Spinner-Halev in Joppke and Lukes, ed. (1999); it embraces various strands of the theory
(though different from “thick” multiculturalism as defined in subsequent paragraphs above).
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accommodations and the exact scope of positive forms of recognition (including, for example,
whether the U.S. ought to recognize all languages as official). Presented as a challenge to the
assimilation model, the inclusive multiculturalist arguments assume thus, first, that the inclusion of
new groups is dependent not only upon the distribution of power and resources but thus primarily
upon full recognition ranging from meaningful symbolic to substantive (Taylor 1994; Honneth 1995).
Second, selected theorists assume that there is, at least to an extent, a desire on the part of groups
to integrate into mainstream society, although stronger forms of multiculturalism would also argue
for the acceptance of those groups who desire only minimal contact with others or with the state
(see Spinner-Halev 1999). This distinguishes inclusive multiculturalism from other models such as
the “millet” system (in Parekh’s terminology) in which groups simply prefer to be left alone and to
retain full authority over their members. Third, theorists of inclusive multiculturalism argue that the
state should be willing to open up to multicultural integration and that the polity should be willing
to change or at least to be willing to expand its understanding of citizenship that would become
more embracing (as elaborated in the works of Parekh, Kymlicka, and Baubock, for example; this
again distinguishes it from the assimilation model).> Reasonable accommodation practices can
further aid a society in determining a range of acceptable forms of cultural practice and thus
charting its limits of toleration of difference (Parekh, cited in Vertovec 1999, see xxiii), although
pluralist states may either pursue interventionist multiculturalist policies (either via state
multiculturalism, for example in Canada, or within specific sectors, for example in Britain and the
Netherlands) or tolerate differences without state support for “the maintenance of ethnic
cultures” (asis the case in the U.S.) (Castles (1995) in Vertovec, ed., 1999, 301, [11]). (And, indeed,
it is not always clear what constitutes reasonable under reasonable accommodation.) In either
model, both the pluralist state would move towards fuller inclusion, but also the groups, while
maintaining their identities, or some crucial aspects of identities, over time, would move in the
advanced stages of incorporation towards more “universal” notions of citizenship. This latter
point distinguishes inclusive multiculturalism from other “thicker” forms of multiculturalism not
focused on inclusion into a polity. The concern here is thus with multiculturalism’s “modes of
multiple and cross-cutting group engagement and representation,” rather than with its supposedly
purely culturalist forms (see Vertovec 1996, 66), even if Parekh’s notion that multiculturalism in
the making is negotiated though an “intercommunal dialogue aimed at evolving a reasonable
consensus” (Parekh, 1996) may be too farfetched. We should, however, keep in mind that these
proposals were in response to community leadership co-optation and patronage. Optimistic calls
to "create frameworks allowing for the maintenance of complex, multiple ... identities... [and] "a
renewed place for groups representatives and organizations within and in relationship to the
public domain" (Vertovec in Vertovec, ed., 1999, 60/233, also Parekh cited in ibid 61/231) rarely
specify the policies needed to achieve these goals.

Finally, the theorists assume that a multiplicity of cultures does not threaten a polity with a bland
cultural homogeneity (which is in fact less of a threat than a lack of unity or strong national identity),
but rather opens it up to possibilities of cosmopolitanism(s) (Waldron 1995) and related struggles

5 This section provides only a short summary of inclusive multiculturalism arguments. Other frameworks for group
inclusion such as bifurcation and consociationalism are not discussed here.

43 |Page



against the reifications of group differences.b Thus, and of particular relevance for theories of
immigrant integration, “individuals are moves within particular cultures and to that extent they
are shared and collective rather than solitary and individualized” (ibid. 158). Through interactions
with native-born identities, as well as those of other minorities, migrant groups can foster within
large cities possibilities for a “rooted cosmopolitanism” that have the potential to overcome the
cosmopolitanism’s elite bias and question its placelessness (in contrast thus to the global elites who
reside, to use Castells's terms, in the "space of flows" rather than in the "space of places"). This thesis
is relevant in the case of individuals who pose challenges within the group, and who, with their
multiple identifications, shape hybrid identities (a concept tied to negative stereotypes of
inauthenticity by the Chicago School (Bodemann, 2007, 4)), or applicable to individuals disabled
from, or substantively incapable of, citizenship. In contrast, hybridity, which can be viewed as one
of the dimensions of cosmopolitanism, can be seen as a positive characteristic, presumably
encouraged under the conditions of urban diversity to which migration contributes (Waldron, 1995);
nevertheless, this theory of cosmopolitanism remains on the level of abstraction unable to
substantively bridge the gap between an exposure to diversity and social inclusion. Untested by
empirical research in urban environments, class or racial dimensions (including connections
between economic conditions, network options, and individualized choice) of theories of hybridity
and cosmopolitanism remain unclear, leaving open the question whether hybrid identities are a
matter of the enlightened choices of the privileged few (e.g. elite cosmopolitanism). In contrast, the
urban represents "the supremely visible manifestation of difference and heterogeneity placed
together" (Amin 2006, 1009); the "urban ethic [can be] imagined as an ever widening habit of
solidarity built around different dimensions of the urban common weal" (Amin 2006, 1009) and the
good city (in an inclusive multicultural sense) can be the site of "progressive politics of well-being
and emancipation [created] out of multiplicity and difference and from the particularity of the urban
experience" (Amin 2006, 1012). This accords with Fincher and Iveron's (2008) notion of the "right to
encounter" with the strangers in the city (13). The city can thus be understood a key space for
multicultural and, even to a certain extent, transnational identities (See Baubock, cited in Amin
2006, 1012).

Fraser's recognition/redistribution/representation

The inclusive multiculturalism examined here combines in Fraser's terminology "an
antiessentialist multiculturalism with the struggle for social equality" (Fraser and Naples 2004).
The issue here is Habermas' notion of justice as "an ongoing deliberative process of social
inclusion" (Lara and Fine 2007, 36) to which Fraser added a feminist lens, noting further how the
bourgeois public sphere excluded women and other groups from active citizenship (Lara and Fine
2007, 37-38) and from the right to participatory parity (2007, 38). Lawson (2008) finds that
Fraser's argument resembles "a utopian schema" and I.M. Young "charged Fraser with a form of
'dual systems' thinking founded on a problematic separation of the 'cultural’ from the 'material’
that had long since been discredited in feminist as well as in socialist theory (I.M. Young 1997),

6 An argument could be made that this cosmopolitanism is also an outcome of the assimilation model (for example,
New York City in the early twentieth century), but inclusive multiculturalism would address the crucial failure of that
framework through recognizing racial minorities, as well as offering different conceptions of cosmopolitanism rather
than just one of “melting” into one shared cultural “pot”.
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which Fraser saw as "a necessary analytical distinction" (Lovell 2007, 1, 4). Fraser has, however,
updated her two-dimensional theory of justice to "become three-dimensional, incorporating the
political dimension of representation, alongside the economic dimension of distribution and the
cultural dimension of recognition" (Fraser 2007, 19).

Fraser's theory might be viewed as possibly applicable to the case of immigrant rights --
witness for example the "hysterical demonization of asylum seekers" in the UK and Europe (Lister
2007, 172) who are in Fraser's words "being routinely maligned or disparaged in stereotypic
public cultural representations and/or everyday life interactions" (Fraser 1997 cited in Lister
2007, 172). Lister reveals both the socioeconomic and the cultural roots of disparagement of
asylum seekers behind which she locates "differential exclusion" and "the erosion of social rights"
(2007, 172). Lister seeks a "convincing politics of solidarity in difference" (2007, 173) and this
article will probe the extent to which this can perhaps be located in the urban environment.

This article, first, upholds Fraser's notion of misrecognition as status subordination and her
conclusion that there should be no recognition without redistribution. In light of the literature
on inclusive multiculturalism, however, Fraser's (and related theorists') theoretical framework of
recognition/redistribution/representation is found to be weak within the contexts of complex
urban diversity given that it does not safeguard from nationalism, especially given Fraser's focus
on global contexts of political representation (even though Fraser distances herself from the
identity model of recognition (see Busbridge (2017, 57)). Second, beyond the idea that the theory
of recognition is limited by violations of justice related to redistribution, this article argues for
transformative aspects of recognition that would lead to the broadening of identities to include
multiple, hybrid, and cosmopolitan identifications in the urban environment. Finally, the article
demonstrates difficulties in remedying the misrepresentation of groups via political
representatives in local communities and emphasizes the pivotal significance of institutional
inclusion.

Immigrants, recognition and social suffering

McNay (2008) argues that one of the ways in which power relations have shaped
consciousness could be seen perhaps in the acceptance of social suffering; this could be applied
to immigrant groups as an explicit cost of inclusion, thus for instance, the first generation
narratives of meaningful sacrifice for the purpose of the benefit of the second/third generation,
or the social practices that relinquish selected rights, social or political, supposedly in exchange
for (or simply by favoring solely) economic benefits. This is not typical of other types of groups
seeking recognition. This mode is re-enforced, if not always entirely constituted, by the global
economic system (for example, by the pressures to accept longer work hours, physically
exhausting, or lower paid labor), the structures of discrimination (for example, positing virtuous
immigrants against disenfranchised minorities), and also historically, by the political elites (for
example, the ways in which political machines used the migrant vote in exchange for public
services or jobs). It is unclear what remedies would recognition theory prescribe in these cases,
especially given that this condition seems close to Bourdieu’s notion of “the internalization of
symbolic violence” (279).

Further, some members may share with ethnic groups (by this | mean, nationalities in this
context) a sense of pride and respect associated with certain cultural practices that they would
like to maintain, and might thus be less inclined towards transformative identities (Fraser 2005).
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Their redistributive and recognition claims can be seen as closely related, not simply in the sense
that every recognition claim includes a redistributive claim, but might be conditioned by
voluntary migration (except in the case of refugees and forced exiles) and predominant economic
incorporation goals. The close relatedness of the recognition and redistribution needs of these
groups suggests that the aim of these claims is better inclusion, which sharply distinguishes them
from groups whose cultural “survival,” according to some theorists, is threatened by
“misrecognition” (Taylor 1992) (for example, arguably, Hasidic Jewish groups). But this
relationship is also problematic as recognition claims posed in this context might include weak
redistributive justice claims even if those claims would address their needs to a significant extent.
The reverse can be true as well, as misrecognition can be a trigger of claims for social equality.

The processes of multicultural accommodation: conceptual framework for the study of
recognition in the case of immigrant groups

Kymlicka states that while both assimilation and inclusive multiculturalism are focused on
integrating diverse groups into common social and political institutions, the latter differs from the
former because “it does not have the intent or expectation of eliminating other cultural
differences between subgroups within the state” (Kymlicka and Norman 2000, 14). It should,
however, be added that assimilation does not necessarily have to be coercive, as some theorists of
multiculturalism would argue, although the latter boast greater capacities to address discrimination
by offering adequate recognition, accommodation, and inclusion to groups rather than by
expanding individual opportunities.” Habermas, however, proposes two levels of assimilation--
“autonomy of the citizens... institutionalized in the recipient society and the way the ‘public use
of reason’ is practiced there’ (1994, 228)” and second, assimilation as “ethical cultural
integration” that has a profound impact on the “collective identity of the immigrants’ culture.”
Habermas is concerned with the justification of assimilation as safeguarding society from
separatism, fundamentalism and segmentation--by limiting the extent to which assimilation
could go (1994, 229). The first level of assimilation is of relevance to this article, while the second
could be seen as problematic within the context of, for example, immigrant enclaves in London
and New York.

Discourses on national loyalties might emphasize essentialist characteristics, the prescribed
modes of belonging or practices to a national community, thus implicitly or explicitly setting the
norms for adequate citizenship in cultural terms. Reed-Danahey and Brettell, for example,
perceive the very notion of citizenship as a “repetitive, surveilled performance of national
belonging” (2008, 25)--a paradigm that appears behind some of the new assimilationist and also
nationalist projects. The strongest claims for the prevalence of a single nationality evoke the
loyalty of citizens, including “risking one’s life” (cited in Aleinikoff and Klusmeyer, 2001 p. 71),
that is, by defending the state in the case of warfare® (and warfare itself has also been one of the

7 Even when this approach has been promoted (for example, in the French polity for individual members of
previously excluded groups) it didn’t eliminate discrimination, and has certainly has limited group recognition.

8 A contrasting example would be the most recent recruiting of immigrants with temporary visas into the Army
with the lure of American citizenship in six months. In this example, it is mostly lower-income Latino immigrants,
under threat of deportation or unemployment, who are recruited for their military service to the country, and
required to fulfill the obligation of possibly even sacrificing one's life of the country (by being sent to international
war zones) in order to obtain citizenship.
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major causes of refugee and immigration streams outside of many of the states where the need
to exercise this type of loyalty is mandated). It should be noted that the strongest claims for
strong (national) identity are grounded in democracy, specifically the kind of citizenship
democracy demands.’

In contrast, inclusive multiculturalism might imply further that recognition claims of
immigrant groups could be directed towards universalist or grounded cosmopolitan aspects of
citizenship rather than particularistic and potentially group-exclusionary practices, thus
forestalling the development of nationalism. In a possible conceptual estimate (scenario) of the
processes of multicultural inclusion, as the mainstream society accommodates the cultural needs
of a minority group, the group shifts accordingly subscribing to the mainstream society contract,
although this process is under present conditions complicated by the fact that immigration
streams in both Europe and the US are becoming more culturally separate, suggesting thus the
increasing severance of immigration communities from one another and also from the
mainstream society.

The minority group in this case, however, does not merge into mainstream society, even
though this scenario expects that the group proceeds on a slow, gradual, and ambiguous path
towards inclusive multiculturalism or alternatively a form of assimilation or incorporation.
Seemingly paradoxically, the results of recognition can in the subsequent stages of incorporation
in fact be even assimilation. This process further questions 'acculturation,'? as its elite members
switch codes, 'acculturated' and particularistic (to the extent allowed) within the mainstream
institutions, but ethnically conscious within their own enclaves or group member circles. The
poor and the excluded remain 'unacculturated' within the mainstream but may subscribe to
other marginal cultures excluded from the mainstream society. Furthermore, multicultural
accommodation could in this scenario then be seen as either a phase (e.g. temporary
arrangements) or a bargain that a specific group accepts paying the cost of primary group
institutional membership, while institutions pay the cost of altered institutional and social
structures in exchange for control over groups that otherwise might present challenges to
citizenship, cohesion, or socially stable conditions. This would safeguard institutions from
undesirable effects of nationalist or particularistic outcomes following the articulation of cultural
claims, although it would not resolve the problem of the socially marginalized group members
even if forms of discrimination might be abated if structurally assimilated members together with
the embedded elites exert powerful pressure on behalf of the group. But we cannot assume that
pressures of those assimilated members on mainstream institutions would continue on behalf of
the marginalized members of the group. The structurally assimilated members can be one of the
chief proponents of multicultural inclusion, as has been seen in British minority politics, but the
detachment of leadership from the marginalized members of the group is so apparent in many
cases that it would be difficult to envision that this form of representation would remedy
exclusion and residential segregation,'! as has been the case in American examples. While

9| thank Maria G. Kowalski for this point.

10 This term may appropriate negative connotations related to coerced alterations of cultural identities and
practices.

11 see, for example, the Anti-Discrimination Center's and Social Explorer's most recent maps that illustrate persistent
housing segregation in the U.S. in spite of the diversification of population, validating Massey and Denton's conclusions
regarding residential segregation in American Apartheid (1993). Social Explorer "New Interactive Maps lllustrate
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Fraser's slogan "no recognition without redistribution"” might ring true for the politics of
immigrant incorporation, injuries of misrepresentation are perhaps more difficult to remedy (also
concluded by Lovell 2007, 13).

One argument in political theory is that we cannot impose on immigrants more than what is
necessary for the sustaining of the republic but at the same time we can impose more on
immigrants than on birthright citizens (Appiah in Pickus 1998, 44). This argument can be
extended to suggest that we could require participatory commitments on the part of new
immigrants although these citizenship obligations ought not to be seen as a mandatory draft into
community participation. While Appiah is correct in that requirements imposed on immigrants
reveal fears of disunity and even territorial disintegration, the multiculturalism debate has shown
further that accommodation of numerous particularistic recognition claims in many cases also
leads to disunity. Participation per se cannot ensure unity, secure the inclusion of all groups, or
preserve the republic.

If understood as “recognition of the need for special laws, institutions and social policies to
overcome barriers to full participation” (Castles 1995, 303), inclusive multiculturalism in essence
assumes active citizenship, one that would empower groups to fully participate. In the context of
mere nominal multicultural accommodation (e.g. representative leadership, sought by the
redistributionist school of thought), the participatory framework would be limited, elite or
political entrepreneurs promoted (although the tentative beneficiaries of these policies may be
broader, the structurally assimilated minority (and majority, directly or indirectly), elite may
dominate the construction of cultural claims). In the multiculturalist inclusion paradigm (that
would go beyond mere accommodation), participation is both elite and non-elite driven, and may
as well be channeled towards mainstream institutions but may too encounter a more difficult
task of safeguarding against nationalist or fundamentalist tendencies (as well as recognition-
motivated protest movements of different types) and Fraser's theory does not remedy this
problem. Benhabib argues that “successfully integrated minorities at some point may rediscover
their separate and unique histories, and retrieve a separate path out of what seemed a common
journey (2002, 63)” -- suggesting that inclusion of cultural claims in the initial phases, may lead
to separatismin the latter stages, as group members seek to opt out as in the "thick" multicultural
scenarios.

In the model outlined here this would be the outcome of the nominal multicultural
accommodation that does not seek “modes multiple and cross-cutting group engagement and
representation” (see Vertovec 1996, 66), as noted above. Members could thus stay embedded
based on the nominal representation but opt for their separate paths by detaching from the
group. But recent crises of multiculturalism suggest further that in fact a common journey has
also become more contested on the part of the state actors who would in theory be focused on
incorporation, thus in fact pressing minorities onto a separate path of their preferred choice
(including forms of nationalism or fundamentalism which may include petitioning for self-
governance, self-exclusion, economic control of group members, increasing restrictions on exit,
eradication of hybridity--all manifested in spatial seclusion, lack of spatial assimilation, or enclave

Persistent Housing Segregation in America" May 4, 2018 https://www.socialexplorer.com/blog/post/new-
interactive-maps-illustrate-persistent-housing-segregation-in-america-9297
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resource depletion other than for protecting particularistic group interests'?). Thus, in other
words, the rediscovery of “separate and unique histories” may not be merely the impetus of the
group, but rather a result of the state pressure. This is thus opposed to the noted trajectory of
groups moving in the direction of incorporation--rather, the state and mainstream society actors
press groups into seclusion and separation, using perhaps their multicultural claims as an excuse.
Castles seems to suggest that interventions in the early stages of migration may preempt these
scenarios via “policies which accept permanent settlement and family reunion” (Castles (1995)
306 [16]) and that “grant permanent immigrants full rights in all social spheres” (Castles (1995)
307 [17]).

Theorists of assimilation (Gordon 2005) argued that civic assimilation equaled absence of
value and power conflict, which assumed a cohesive civic structure in which ethnic differences
are diminished to such an extent that neither a community’s values nor its power dynamics are
influenced by ethnic differences --a scenario difficult to envision even in the ideal type societies.
Instead, in cases where political systems are based on ethnic competition, groups lobby for their
plural claims (translating culture into an interest group agenda item), often creating
unsustainable and but sometimes viable coalitions without experiencing civic assimilation to an
equal degree. Civic assimilation is contested in both variants of multicultural accommodation
(selected multicultural arrangements for a specific aspect of a group culture) or substantive
inclusive multiculturalism, perhaps even more so than 'acculturation,' which under conditions of
multiculturalism includes forms of hybridity, absent from the assimilation framework. Gordon
(2005) has argued that cultural assimilation can happen even if no other type of assimilation
occurs; in contrast, structural assimilation facilitates other forms of assimilation, as all distinctive
values disappear (which has not happened even in the earlier immigrant streams in the U.S.)--a
much contested paradigm. In contrast, immigrant groups of today can opt to resist cultural
assimilation as a manner of pressuring institutions to facilitate specific forms of structural
assimilation, which can then take place without the need for the acceptance of cultural
assimilation (rather, multicultural accommodation). Thus, we can contrast the structurally
assimilated culturalist elites that lobby for structural and to a much lesser extent cultural
inclusion (Indian and Pakistani elites in London, Dominicans in New York) and the structurally and
culturally excluded marginal members of the group who have minimal access to attitude or
behavior receptional assimilation in the labor market and for whom identificational assimilation
with the mainstream society is disabled (e.g., Bangladeshis in the Tower Hamlets neighborhood
in London), while the middles classes are experiencing forms of gradual structural assimilation
into a particular segment of society (e.g. Caribbean blacks and the public sector employment in
London and New York).

To synthesize this overview, in the context of immigrant inclusion, this article makes two
further points. First, the shift from assimilation discourses to cultural rights and transnational
practices offers two distinct trajectories: on the one hand, a greater scope of engagement with
different loyalties and multiple identities, and on the other, for their challenge by the emphasis
on distinct cultural rights. Although de-emphasis of economic integration could be seen as one
of the chief shortcomings of the inclusive multicultural paradigm, the emphasis on distinct

12 Money laundering businesses for the IRA in the former Irish enclave in the Bronx, for example, rather than
ethnic niche investments.
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cultural rights is mostly associated with the failures of multiculturalism in spite of the fact that
recent research emphasizes that multiculturalist policies promote “hyphenated or nested
identities” and that immigrants in countries with extensive multicultural policies have higher
levels of political and social trust for Canadian immigrants (Wright and Bloemraad 2012, 88).
Importantly, this may not be true for European countries, as immigrants with the highest levels
of satisfaction are in France, a country with a historically strong emphasis on assimilation.*3
Nevertheless, Werbner finds that "despite its apparently tenuous, apolitical invisibility, 'everyday
multiculturalism' in many cases works as a cohesive force which resists and transcends
fragmentation and division" (cited in Pratsinakis et al. 2015, 2); these research findings support
the thesis "that ethnic concentration and diversity plays a positive role" (Pratsinakis et al. 2015,
14). In addition to everyday multiculturalism, 'living multiculture' "opens up the possibility of
convivial social relations, defined through light touch sociality and togetherness across ethnic
differences involving encounter, engagement, negotiation, competencies and sometimes
tensions too as people live multiculture" (Bennett et al. 2016, 2).

To return to the discussion of recognition, thus, McNay critiques recognition as a concept
that a) “effaces the diversity of political conflicts by falsely unifying them as manifestations of a
basic ontological struggle,” (294) and b) seeks “indirect routes of power that connect specific
identity formations to the often invisible structures underlying them” (294). Yet while point a) is
perceptive in the critique of the ontological basis, it also neglects the significance of the
relationships between the supposedly ontological claims that in fact appear to derive from one
source, given their explicitly political articulations as socio-cultural urban identities (e.g. by
Muslim groups in British or French cities) and the nexus between that articulation (in relation to
state policies) and the group’s status subordination. Importantly, status subordination also
occurs within groups (Zurn 2003, 16), as Zurn points out regarding Fraser's theory: "[a]ccording
to the status model, then, misrecognition arises not merely from cultural and symbolic slights,
but only from those anchored in social institutions that systematically deny members of
denigrated groups equal opportunities for participation in social life. Thus, legitimate recognition
struggles are seen as those aimed at changing institutionalized patterns of cultural value that
subordinate certain persons and groups in such a way that they are denied the opportunity to
participate in social life on an equal basis" (Zurn 2003, 8-9). A relational analysis of group-state
relations would be needed to evaluate whether a construction of a supposedly ontological claim
stems from the select interests or strata within the group or whether it is constructed as such in
response to the state institutions or policies (Blomeraad’s research (2006), for example, suggests
that the latter is the case). McNay's point b) appears too broad an application of Bourdieu’s
habitus'4, that in itself fails to answer the questions that McNay argued were neglected in other
theorist’s accounts.’ (And in the case of the undocumented immigrants who are additionally

131 thank Maria G. Kowalski for this reference.

14 Bourdieu’s concept of habitus, as a “set of durable physical and psychological dispositions that define a subject’s
embodies being in the world” (Bourdieu, cited in McNay 2008, 279) can be applied to critique of the subjectivism
implicit in Honneth’s theory of recognition, and Fraser’s neglect of the experiential or interpretative perspectives
of identity construction.

15 Thus McNay never responds to the following critique, other than by using illustrative examples of Bourdieu’s
class-specific emotional dispositions. “Even if it were possible, for example, to tell whether it is economic
deprivation or lack of social recognition that is the principal motivation behind social action, this would tell us little
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criminalized by the wearing of ankle bracelets, my research on participants in sanctuary practices
in New York found the relevance of Honneth's concern regarding the "subjective, psychological
levels [in] which these injustices are so damaging, and... [regarding his] reference [to] injustice to
well-being and the capacity to pursue 'the good life' (cited in Lovell 2007, 12)). This presses me
to return to the important point that the theory of recognition seems to imply a gap between the
individual’s need for recognition and the group context from which that need could be derived
and thus that recognition claims fill this gap (or glue the individual to the group that needs to be
reapplied to hold the group together thus suggesting that recognition claims need replenishing
to fully succeed). ¢ The difficult issue is thus the application of the concept of recognition in the
case of immigrant groups where ‘misrecognition’ may be derived from a complex intersection of
racial and ethnic identity, language, religious, and cultural practices.

Immigrant recognition claims and political identities

According to Tully, recognition and redistribution are “aspects of political struggles” (2000,
469) and not necessarily distinct concepts. Further, there is no definitive answer to the question
of recognition, as it is necessarily shaped by a democratic process. The question is, however, how
transformative this process can be and the extent to which citizens have access to the negotiation
of the rules of recognition. The faith in the capacity of democratic process to transform
recognition claims becomes perhaps more illusory, anticipating that the process of presenting
recognition claims will create a broader sense of belonging and diminish injustice at the same
time. But in spite of the asymmetries of power of groups claiming recognition, there are few
alternatives to this process, if we are to accept as one of the aims of democracy the “freedom to
guestion and challenge” (2000, 472, 475), which can have an empowering effect in spite of the
barriers that groups may encounter. This theory, however, leaves matters of injustice to resolution
by potential counterclaims insufficiently addressing contestation and indeed, the implied
(in)capacities to resolve injustice through contestation. The case for recognition is perhaps the
strongest in the case of oppressed groups, who need to be “reconnected with society” (Emcke
2000, 493), even if it would be wrong to assume that so much of a minority identity is derived
from the context of oppression, or to encourage these groups through recognition processes to
build their identities solely from that oppression (see, Markell 2000, 498).

Recognition claims might even have higher capacity to mobilize political struggles than
redistributive needs, but they may in some cases derive from a structural opening rather than be

about why individuals act in some circumstances rather than others, and why it is some individuals rather than
others who act faced with the same circumstances” (McNay 288).

16 Waldron (1995) interprets Taylor’s theory by arguing that there is less of an issue of the individual being
accepted for who she/he is, but more of a “deadly serious business of ethnic politics”. But the two are also
interrelated. The “deadly” business of ethnic politics does have a profound impact on individual identities, in a
sense that aggressive recognition of collective aspects of ethnicity can limit space for layered and hybrid identities.
While misrecognition (for example, racial discrimination) can indeed cause profound self-deprecation (Taylor
1995), the issue remains of what ought to be recognized (beyond the measures to eliminate discrimination,
prejudice, and stigmatization) and by whom, especially if we perceive cultures in a changing, shifting modes.
Wrong kinds of recognition that essentialize group identities lead to the “deadly” ethnic politics and also to the
profound senses of misrecognition of both self and others.
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rooted in a cultural claim.'” Modood has argued that immigrant groups can benefit from the
political environment created by the native-born minorities whose mobilization creates institutional
opportunities and increases influence beyond the inclusion of their own group (Modood in
Hochschild and Mollenkopf 2009). Modood goes as far as to conclude that forms of conflict (such
as the Brixton riots and the Rushdie affair) can have "positive political effects" reflecting a
recognition-based strategy that would foster "integration for marginal groups," although evidence
suggests that the legacy of institutional reform following the riots is among the most significant
benefits of this conflict-based strategy (see Jones-Correa 2009), indicating that misrecognition that
can trigger conflict may result in limited institutional reform (e.g. increased minority hiring by the
police or city administration, rather than educational or criminal justice system reform).

Urban institutional and non-institutional structures (informal organizations, NGOs) may offer
space for democratic action and thus also perhaps for transforming recognition struggles. 18
Multiculturalist policies in Canada (although not in Europe, especially not so in the Netherlands,
where policy resulted in extreme marginalization) appear to have placed an emphasis on
“supporting (financially and otherwise) ethnic organizations, making use of the ethnic press as a
standard part of government communication, and encouraging institutions and organizations to
explore areas of common concern such as human rights and racism (Heisler in Vertovec, ed. 1999,
635/127 654/128).”

Selected recognition claims are better suited to uncontested democratic processes, however.
Symbolic claims (e.g. street names, festival locations in contrast to specific types of medical
services or assisted multi-family housing) can be better addressed by the local institutions that
possess sufficient powers and resources to respond to symbolic demands, in contrast to the forms
of recognition claims, commonly resolved by law suits, that are goal oriented, conflictual, can
limit coalition-building, and can foreclose deliberation with other groups. Nevertheless the claims
such as street festivals may be a form of symbolic recognition of an ethnic group, but also a vehicle
for further political mobilization in the contested territories of ethnic trenches--e.g. ethnic
parades during electoral campaigns and the related politicization of the cultural sphere (Jones-
Correa 1998) as well as the politicization of the voluntary or the non-profit social-service sector
connected to local political leadership in New York. This is significant in relationship to the city, as
not all groups could or should have all of their national holidays acknowledged by the state.
Werbner and Anwar argued that the first phase of minority empowerment in Britain took form
via localized associate webs of interrelationships via formal or informal associations or
community events and festivals, and was then followed by ideological convergence (i.e.
politicization of cultural affiliations) and mobilization (1991, 12). More recent research focused

17 For example, Dominican leaders in the 1980s (based on what the others have documented and what some
‘older’ activist have told me) very much felt that the only way to respond to the need of Dominicans was to have
Dominicans representing them. They felt un-recognized and non-redistributed to. In a sense, recognition was a
means to redistribution. In recent years, during a City council campaign, where there were 8 Dominican
candidates, the one candidate whose campaign was based almost solely on Dominicaness (he was walking around
wrapped in the Dominican flag) actually got the fewest votes. Almost all questions asked from the people at
forums were about the redistributive issues (fieldwork notes).

8 |n turn, given that empirical research shows that investment in targeted policies only strengthens the number of
and the interconnectedness among immigrant organizations highlighting the significance of “local integration
policies” based in this case on neighborhood-level organizations or groups representing the immigrant community
fostering civic ‘multicultural democracy’ (Pennix et al. 2004, 13).
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on European cities, finds, however, that social and cultural aspects of civil society can exert a pull
away from the political/state sphere or that diverse urban areas might complicate or fragment
participation and negatively affect social solidarity and social capital (Putnam 2008; see also V 2).
"Participation in civil society can also be disempowering. For example, if a particular religion holds
that women are inferior to men then participating in this institution will be not only
disempowering but anti-liberal."'® Putnam and Campbell (2010) show that religiously based
social networks foster civic engagement in the U.S. (pp. 473-8), "and improve the quality of
democratic deliberation" (Djupe 105) but not political mobilization (Putnam and Campbell 2010,
105, 107). Tolerance for religious diversity is explained by a “web of interlocking personal
relationships among people of many different faiths” (Putnam and Campbell 2010, 109).
Putnam's research demonstrated correlations between religious involvement and civic
engagement which are in some cases characterized by a lack of toleration and forms of illiberalism
and form bonding rather than bridging capital among rather than across groups. Christian
organizations create social capital and heighten the civic engagement of African-Americans, while
black Islam represents a form of resistance to Christianity and Eurocentrism (169). Bridging social
capital, Putnam found, does not thrive in diverse communities, although research on immigrants
in Canada offered empirical evidence to the contrary in correlations between social trust and
multicultural immigration and integration policies (180-181).

Even in the case of more substantive forms of recognition, there can be little improvement in
the status of, or lack of discrimination against, a group, even if the state approves a religious
practice or acknowledges substantive holidays (in the case of Muslim groups, for example).
Recognition claims derive their resources from within culture (e.g. heritage rooted in country of
origin), but also from without, such as the heritage of civil rights movements or international
human rights causes. A positive outcome of these struggles could include social mobilizations
where recognition would address discrimination and grievances of the group, heightening the
participation of the excluded and the misrecognized, in contrast, nationalist mobilizations would
override other claims and transform legitimate discriminatory claims into forces of exclusionary
(including self-exclusionary) political struggles.

Demands for recognition can form “multilateral web of relationships” on the local level (Tully
2000). Neither are those who make these claims necessarily the most representative, nor are the
urban institutions necessarily responsive to these influences. Strategic employment of cultural
and political identities also occurs in the incorporation process (also in Kasinitz 1992), yet these
uses are not primarily instrumental. Group identities should not be confused with the aspects of
identities that group representatives use in the political process (Benhabib 2002), although
immigrant identities are also in turn influenced by the ways in which the political processes
reconstitute ethnicity. Thus, the question is whether the focus on recognition forces the
presumptions (or assumptions) of homogeneity within the group, given that particularistic claims
can seem to artificially unite the group.

One response to this question could be found by examining the phases of incorporation, given
that claims presented by first representatives, which can have a positive effect on further
participation, might follow the path of the previous groups but may also set the ground for future
counter claims by group members (Tully 2000), as challengers from within the group might

1% Maria G. Kowalski. Personal Correspondence with author. June 28, 2018.
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emphasize opposing notions of the aspects of ethnicity/religion?° which need to be recognized
or as group members who initially faced barriers to articulating claims raise challenges. For
example, while immigrant groups situated in enclaves promote “particularistic identities” in the
initial stages of incorporation, as the process continues identities shift toward broader
regional/cultural/racial identities and away from particularistic modes (Kasinitz (1992)).
Furthermore, advanced stages of assimilation may lead immigrants away from the initial
affiliations with radical parties or organizations supporting these parties,?! suggesting that
citizenship and assimilation lead immigrants away from not merely particularisms but multiethnic
and progressive affiliations. Thus, perhaps multiculturalist practices might retain this linkage,
although this does not assume that voting will remain the same. To an extent, the capacity of a
group to allow a variety of counter claims to be presented and articulated in the institutional
settings and the capacity of institutions to negotiate claims by multiple groups and challengers
within these groups can demonstrate the scope of the possibility of recognition claims to provide
an important resource for the empowerment of citizenship and to further incorporation.

Recognition can give an impetus for participation, even if groups may end up locked into their
own claims (in the case of nationalist mobilization) rather than foster multiple identifications
based on multiple recognition claims of immigrant groups. Groups may be held together by the
glue of a recognition claim, obtain political representation based on the resilience of ethnicity
and then be in a better position to form coalitions and alliances. Recognition claims may,
however, be promoted more by the upper-income entrepreneurial segments of the group who
are able to advance their own political empowerment, election of the first representatives, and
the symbolic group recognition (as noted above, e.g. street renaming, holiday celebrations,
cultural programs and festivals, etc.), but not to expand social equality (school reform, housing
programs, and so forth).

Urban cosmopolitanisms?

The goal here has been thus to investigate the transformative potential behind recognition
projects and to probe their limitations; to investigate cities in order to determine the limits of
hospitality and openness toward the immigrants. Derrida, for example, calls for cities of refuge
as a new form of solidarity. "They must, if they are to succeed in so doing, make an audacious
call for a genuine innovation in the history of the right to asylum or the duty to hospitality” (2001,
4). Derrida asks, "[c]ould the City, equipped with new rights and greater sovereignty, open up
new horizons of possibility previously undreamt of by international state law?" (2001, 7-8)

While fundamental aspects of equality are not resolved on the local level but are dependent
of broader state and international protections and larger institutional contexts set up to uphold
them, it is in the local sphere that that the consequences of those actions can be felt most fully
— in the neighborhood, the workplace, on the street where discriminatory effect against
immigrants of color is compounded by their low socio-economic status and where a study of

20 And in the context of religion, some of the differences have been recognized by the Supreme Court due to the
right to freedom of worship and not due to the recognition of the importance of culture. | thank Maria G. Kowalski
for this point.

21 The Swiss Communist Party lost some of its support from the Federazione Colonie Libere Italiane in Svizzera
immigrant worker members who assimilated into social and political life of the country (Schmitter in Vertovec,
1999, 187/188, 181/182).
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urban inequality can be further substantiated by examining the interrelated recognition,
redistribution, and representation claims. Furthermore, research finds that the neighbourhood,
"a site of meaningful encounter and contact," (Pratsinakis et al. 2015, 4) "appears to be a focal
point of immigrants' social life (Schnell et al., 2012) and thus a key field where bridging ties may
potentially develop" (Pratsinakis et al. 2015, 4); while the neighborhood is "important field for
socialization," even if the immigrants have interethnic friends outside these neighborhoods, the
neighborhood is "only partly [important] for the development of strong interethnic ties"
(Pratsinakis et al. 2015, 6). Furthermore, "everyday cross-ethnic encounters in the
neighbourhood do not easily translate to actual close relationships or friendships especially when
the ethnic divisions are also coupled with class divisions (Blockland and Eijk, 2010)" (Pratsinakis
et al. 2015, 14). "Over time the neighborhood gradually loses its significance as a setting for
interethnic contact, as immigrants become embedded in the host societies, acquiring all these
skills and capabilities that may allow them to expand their social networks beyond their area of
residence" (Pratsinakis et al. 2015, 14).

Furthermore, a question arises whether recognition claims may offer paths towards other
forms of citizenship or broader identification. It seems unlikely, for example, that recognition
claims would offer substantive path towards cosmopolitanism. Recognition claims may in
contrast work to particularize ethnic minorities, foreclosing further venues to cosmopolitanism
(in the broadest sense), already unattainable to them because of class status, but now further
diminished by their fixing onto an ethnic claim or misrecognition grievance. There is, however, a
possibility for linking misrecognition to cosmopolitanism. A cosmopolitan life displays
“kaleidoscopic tension and variety” (Waldron 94), a cosmopolitan is one “conscious of living in a
mixed-up world and having a mixed-up self” (and the former can reinforce the latter). These
notions encompass the idea of variety, diversity and mélange, and the cosmopolitan self is
constituted through a sense of consciousness about this “kaleidoscopic tension.” A redefinition
of the self in response to misrecognition of others remains a possibility given that not all forms
of misrecognition might cause forms of injury or perpetuate social suffering (and even in the
latter case, a person mistaken for an individual of another non-mainstream identity may in fact
grow into social and political consciousness and non-elite cosmopolitanism via these
identifications -- Dominicans and blacks, Turkish and other minorities, Bangladeshis and Indians).
In the urban context distinct form the exclusionary spaces of community and citizenship (Muller
2011, 3416), the cosmopolis can be seen as "a city... in which there is genuine acceptance of,
connection with, and respect and space for the cultural other, and... the possibility of a
togetherness in difference" (Sandercock cited in Young et al. 2006, 1689). Muller refers to this as
"urban alchemy"-- "the belief that the diverse and divided population of a city can be
transformed into one harmonious community of cosmopolitan citizen" (Muller 2011, 3416) but
warns that urban cosmopolitanism should not be celebrated so much (Muller 2011, 3429).
Cosmopolitanism can be seen as a discursive social practice "in which people manage to
supersede the parochialisms of their own national, ethnic and religious identities and position
themselves and others as members of a shared community of equals without compromising
cultural differences" (Muller 2011, 3418). While a compatibility of immigrant cultures with liberal
values cannot be assumed, and indeed one can cite selected forms of accommodation that are
not warranted, what is critical here is the emancipatory potential of grounded urban
cosmopolitanism that would overcome parochialisms and particularisms.
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But cosmopolitanism can also be linked to the "ways in which urban reimagining creates a
geography of difference in which certain forms of difference are valued or pathologised and fixed
in space" (Young et al. 2006, 1687) in particular cases where these forms of difference "cannot
be easily commodified and consumed" (Young et al. 2006, 1689). It can also be connected to the
ways in which they are marketed and linked to the "normalising of hegemonic discourses of
urban regeneration" (Young et al. 2006, 1688), as diversity too can be "mediated, engineered and
packaged" (Young et al. 2006, 1691). "Place-marketing" stereotypes places, reproduces
sameness, represents the powerful groups' view of the city, reinforces social exclusion, enhances
privatized images which limit publicness, and "denies [the] play of difference" and the
unacceptable forms of difference that disrupt the city's regeneration strategies (Young et al.
2006, 1692) (which may involve exclusion of the homeless from public spaces, for example).
Young et al. show how real estate agents and those engaged in the marketing of place
"reinterpret and represent 'class aesthetics' of this process, tapping into the subtleties of taste
differences and the deployment of cultural capital by potential purchasers, a process which can
exclude other tastes" (Young et al. 2006, 1697), marketing a 'narrow cosmopolitanism' (Young et
al. 2006, 1698) produced with the engagement with promotional media in which the new
cosmopolitan city is "marked out as different, but this is a form of difference which is planned,
legitimized, regulated and commodified as a part of marketing the city" (Young et al. 2006, 1698).
"Marginalized group and lifestyles, however, are excluded from such imagery which makes this
‘cosmopolitan' image appear banal and neutral, obscuring economic and power relations within
the city" (Young et al. 2006, 1700). But the research finds as well that "these new cosmopolitan
spaces in the city can also be sites in which difference is more tolerated and even welcomed and
sought out" (Young et al. 2006, 1709). 22

These descriptive accounts accord with liberal multiculturalists who have challenged the
notions of universal citizenship by pointing out that by including difference we can achieve true
equality even if this proposal may be challenged on many grounds, as has been discussed. If we
return to Benhabib’s earlier and related point, however, it could further be argued that the
frequency with which individuals (for example, second/third generation immigrants) in
cosmopolitan cities “break away” from a group to embrace other identities mitigates the threat that
the ethnic particularism of communities would be internally oppressive (e.g. a redefinition of what
it means to be, for example, a Bangladeshi, a Dominican, or a Turk, in the context of a large global
city like London, New York, or Berlin). We can note this process of formation of “multicultural
citizenship” in metropolitan areas where geographic identity does not merely feature a return to
the older, geographically smaller (regional) container for citizenship, but serves as a bridge to a
broader multi-ethnic and cosmopolitan identity (e.g. a Dominican New Yorker, a Turkish Berliner, a
Bengali Londoner, etc., rather than a Dominican-American, etc.).

This is in agreement with Muller's view that "some people feel that their urban identity offers
them a way to claim local belonging where they feel excluded on national or ethnic grounds" and

22 And describing how class identities shape urban cosmopolitanism in the popular press, as his neighbors from the
Dominican Republic lost their rent-controlled apartment on the Upper West Side of New York and were forced to
move back to the Dominican Republic, Kevin Baker recounts the "exuberant diversity" of a working class city that
is being lost to upscaling, gentrification, and tourism. "Beneath me | could hear a hive of dinnertime conversations
carried on in half a dozen languages, smell cooking that came from all over the world, hear someone ringing a gong
and repeating a Buddhist chant" (2018).
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that "such an urban identification implies a community that is open to the membership of others
who are nationally, ethnically, and religiously different" (Muller 2011, 3419). In a related example,
immigrants in Canadian cities increasingly seek residences in multicultural neighborhoods but not
necessarily in their own enclaves (Hiebert, quoted in Binnie et al., 2006, 20); thus, the urban
identities of Turks in Toronto, for example, are also created through their interaction with other
groups. But there are also examples of groups that have rejected notion of urban cosmopolitanism
(as with the Bangladeshi community in north of London, due to the diasporic trajectory and the
labor market profile, for example Muller 2011, 3420).

Grounded urban cosmopolitanism (see also Young et al. 2006, 1688) tries to rescue it from the
elitist inclinations associated with the term or from "consumers with middle or high incomes who
find the multicultural theme appealing and want to experience the difference of the 'other" (van
der Horst and Ouwehand 2012, 871) or from those who try to reinvent themselves by performing
new cosmopolitan lifestyles (Young et al. 2006, 1700) or from "fun-filled, flavoursome and exciting"
multicultural planning (van der Horst and Ouwehand 2012, 872)? from the notions of the
“togetherness of strangers” (Young 1990, 237) and the tolerance of difference that hides
indifference (Sennett 2002). This can be accomplished "[b]y questioning the 'predefined' categories
of identity... the multiplicity of of identities together with everyday life interactions in multicultural
neighborhoods create a cosmopolitan practice (elite as well as vernacular) that strengthens co-
existence and relations among difference groups" (Koutrolikou 2012, 2052). "Belief that contact and
interaction between different groups will reduce conflicts and improve their relations" can,
however, be confronted with the actual experience of mainly "fleeting [interactions]", of the
realities of intergroup conflict and competition for resources, and of the "homogeneous micro
enclaves ([created] through gentrification)" (Koutrolikou 2012, 2062). Researchers in Quebec,
moreover, found that immigrants emphasized patterns of discrimination as more influential than
citizenship policy (which balanced the specificity of Quebec’s French community’s demands with
a multiethnic society of Canada and its diverse cities) and saw “the coexistence of diverse
loyalties and multidimensional identities as far less problematic than either the Canadian or the
Quebec governments have” (Aleinikoff and Klusmeyer, 11). Evidence from Quebec and Canada
(see, Wright and Bloemraad 2012, 88) further questions the thesis that diverse urban areas might
complicate or fragment participation (Putnam 2007). This suggests the emancipatory aspects of
hybrid belonging, shaped by urban diversity, and actively embraced as a category of identification
and citizenship practice by the immigrant groups.?4 But it also warns that immigrant inclusion and
related multicultural arrangements are critically tied to issues of racial discrimination in both

23 For example, "festivals might reproduce stereotypical identities, further contributing to their 'exoticisation’,
while promoting rather superficial encounters and potentially strengthening perceptions of 'otherness' by treating
cultures as 'exotic' consumption goods" (Koutrolikou 2012, 2060).

24 Examples of emancipatory aspects of hybrid belonging, preferences for shared residence with other groups, the
acceptance of urban diversity as a category of identification and citizenship practice by the immigrant groups in
Western democracies with advanced multicultural policies (e. g. Canada) suggest that second and subsequent
generations of immigrants might find within contexts of urban diversity a broader range of ethnic identity, although
not socioeconomic mobility, options. These examples further allow for an analysis of the extent to which state
endorsements of both incorporative modes of assimilation and elements of multiculturalism would result in the
blurring of boundaries and select hybridization, even if this may not in the end apply to (or be desirable for) all
groups.
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native born and foreign-born communities insufficiently addressed by the new assimilation
policies. This includes further "segregation-segregation that went beyond housing, separating
facilities, education and forms of social interaction and leading to polarized communities that
lived 'parallel lives'" (Koutrolikou 2012, 2053); this particularly affecting minority youth
(Koutrolikou 2012, 2057). Furthermore, "the social mix that is generated by gentrification [can
become] problematic for both for local life and relations since it displaced locals and enhanced
non-mixed places" (Koutrolikou 2012, 2058). Thus, the mainstream discourse that insists upon
the distinctness of migrant cultures in contrast can lead to social exclusion, racialization,
perception of alien culture (language, religion, and so forth), and doubt about possibilities for
social cohesion (especially in the case of Muslim groups). The global city literature is suggestive
of possible connections between the exclusions of immigrants of color and vestiges of racial
discrimination?® (e.g. the riots in the racialized spaces of English and French cities), albeit the
connections are left undeveloped. For example, the "rioters [in Britain] were young Britons who
were bi-lingual perfectly at home with British modernity and Islamic tradition, politicised and
unequivocal about their identities as British Muslims [... their anger] aimed at the lack of
economic opportunity, negligence by the public authorities and community elders, racism and
racialized institutional practices, and enduring history of taunt and intimidation, and material
deprivation and maginalisation (Kundnani, 2001). They were civic riots by a group wanting to
claim the public turf as full British citizens and not the riots of cultural alians (Amin, 2002)"
(Bennett et al. 2016, 1018).

Urban cosmopolitanism may, finally, allow us to take that daring step further, following Derrida
"look[ing] up to the city, rather than to the state" and asking questions written in the context of the
French asylum policies but now particularly applicable to the new role of cities as a free and
sanctuary spaces under the current restrictive national regime in the U.S. Derrida writes, "l also
imagine the experience of cities of refuge as giving rise to a place (lieu) for reflection — for
reflection on the questions of asylum and hospitality — and for a new order of law and a
democracy to come to be put to the test (expérimentation). Being on the threshold of these
cities, of these new cities that would be something other than ‘new cities’, a certain idea of
cosmopolitanism, an other, has not yet arrived, perhaps. — If it has (indeed) arrived ... —. . . then,
one has perhaps not yet recognised it" (2001, 23). Urban cosmopolitanism may need to be
recognized, yet only with full awareness of all the dimensions of problems with recognition and
its relatedness with representation and redistribution.

%5 The Kerner Report (prepared in July 1967 by the National Advisory Commission of Civil Disorders appointed by
President Lyndon Johnson) examined the riots that were taking place in American cities since 1964 and found that
the US was “moving toward two societies, one black, one white -- separate and unequal.” “In April 1968, one
month after the release of the Kerner Report, rioting broke out in more than 100 cities following the assassination
of civil rights leader Martin Luther King, Jr.” Charging that a “system of apartheid” existed in major cities, the
report recommended investments in low-income areas and ghettos, the creation of jobs, job training programs,
and adequate house, which were however not adopted. Current research on European multi-ethnic cities, for
example, suggests policies that facilitate the process of social integration "prioritising neighborhoods that
concentrate newcomers" (Pratsinakis et al. 2015 14), that increase access to labor market and welfare services, as
well as measures that promote interethnic dialogue and counter racial stereotypes (Pratisnakis et al. 2015, 14).
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Blue Response Matters

Recent incidents of police misconduct involving unarmed black men and women have
resulted in highly publicized protests. As such, law enforcement has been tasked with responding
to demonstrations and reestablishing order. While existing research has explored black attitudes
on police stops, arrests, and shootings, scholars have largely ignored how black citizens assess
police responses to protests. Using a unique national survey experiment, | find that overall black
attitudes are mostly negative toward violent responses to protests, while generational and
gender differences among black respondents tell a more nuanced story. Upon reading this
analysis, a police agency interested in maintaining order and its reputation among constituents
of color it serves will be compelled to explore alternative means of responding to black protests.
This is especially the case when the protests were prompted by perceived police misconduct (i.e.
the killing of an unarmed person of color). Policy-wise, this may mean embracing more
negotiated management strategies, as the nonviolent responses in this experiment, which in
many ways echoed negotiated management, were largely seen as appropriate.

Kenneth Bryant Jr., Ph.D.
University of Texas at Tyler.

Introduction

Police behavior has been an enduring focus of the American public for generations. From the
Los Angeles riots to the aftermath of the murder of Michael Brown in Ferguson, Missouri to the
protests sparked by the deaths of Eric Garner and Freddie Gray, social, political, and media
speculation has placed police conduct under heavy scrutiny. Questions abound regarding the
fairness, appropriateness, legality, and legitimacy of their methods, as critics have accused
policing agencies of adopting punitive and repressive measures that target communities of color.
Conversely, police advocates defend against these critics, arguing that maintaining “law and
order” is paramount.

Despite this ongoing conflict between criminal justice reformers and law enforcement
partisans, the literature is limited on black public opinion, protests, and police response within
political science. Generally, studies have broadly examined public attitudes toward law
enforcement or found implications for instances of police brutality (i.e. police shootings) on black
public opinion. When black attitudes are studied, they predominantly center on two
explanations. First, contemporary black attitudes on the institution of policing are the result of
decades of negative experiences under crime-control policies (Weitzer & Tuch, 1999; Weitzer,
2000). Second, black performance evaluations of the police are not, unlike whites, predicated on
crime rates, but on procedural justice. Indeed, because of these factors, and because race is the
best predictor of evaluations of police performance (Brown & Benedict 2002, 547-549; Roberts
& Stalans 1997, 8; Thomas & Hyman 1977, 77), distrust governs black attitudes on the police
(Sharp & Johnson, 2009). Though | spend some time discussing these attitudes, the crux of this
paper is less interested in broad opinion of the police. It is being conducted to examine how
attitudes, specifically those of black Americans, are shaped by distinct types of police behavior
during protest situations. Furthermore, | will conclude that the intersection of black identity,
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gender identity, and age, as it relates to feelings about the police, influences how black Americans
view police behavior, especially regarding how they respond to public protests.

Given our national discourse over the past several years, it is safe to assume that police
response to public unrest is subject to more skepticism among black citizens (Sharp & Johnson
2009), an issue that has gone overlooked in the literature. Historically, whether violent or non-
violent, civil resistance has been met with counter resistance from agents of government. Indeed,
research on law enforcement has confirmed that policing agencies think strategically when
responding to public unrest. Consequently, their conduct is the byproduct of bureaucratic
considerations, understanding the wide-ranging perceptual repercussions of agency response
within the public sphere. Vitale (2005) writes, “How police departments choose to handle large
demonstrations can have profound implications for police-community relations...” (284). This is
also true of the institution of policing, as its legitimacy and authority relies on public confidence
and cooperation (Goldsmith 2005; Levi, Sacks, & Tyler 2009; Mawby 2010; Reiner 2010). Alas,
black initiated protests have been found to be significant predictors of arrests (Rafail, Soule, &
McCarthy 2012, 751), further supporting assumptions about negative black attitudes and police
response to unrest.

Police Presence in Communities of Color

Increased police presence in communities of color has created conditions for perceived acts
of police misconduct and resulting protests. The crux of this perception is that “broken windows”
policies often lead to incidents of gross police misconduct (i.e. overpolicing and increased
interaction with law enforcement in communities of color amplifies risks for the arrests,
shootings, and killings of unarmed black men and women). Consequently, the issue of
“illegitimate” (or seemingly unlawful) police conduct impacts attitudes (Brown, 2013), and anger
among many blacks, because of this conduct, has exploded into movement outrage. Because of
each new racialized citizen-police interaction, many take to the streets to express their
discontent, and these moments of unrest often require law enforcement response. Indeed, it has
been found that black initiated protests are also more likely to attract police presence (Rafail,
Soule, & McCarthy 2012).

Inherent to police authority is the “legitimate” use of force to curb crime and disorder.
Citizens rely upon law enforcement to stamp out criminal activity, civil nuisance, and mob
violence. Police agencies are expected to adhere to (and serve) these public needs, and their
performance evaluations are often predicated on crime rates. When police actions lower the
level of crime in a community, public performance evaluations reflect their work (Tyler 2001,
216). Still, public reaction to law enforcement is often the byproduct of highly publicized events
of police misconduct (Weitzer 2002). When a resulting incident of civil unrest occurs, a police
department is expected to respond and reestablish order. Its decisions and reactions are
important, because they may have an impact on how the public evaluates the agency. Based on
the literature (and history of antagonism), one might assume that regardless of how police
respond to unrest, blacks will consistently assess it as inappropriate (or “illegitimate”). The
“legitimacy” of their crime-reduction tactics has evolved over time, but the real consequences of
police conduct have racial implications. Nevertheless, blacks are found to be more supportive of
legal (or lawful) use of deadly force by police than whites. It is illegal use of deadly force that is
cause for their concern (Cullen et al. 1996). Admittedly, these findings preceded viral social media
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coverage of police misconduct, and with the advent of movement organizations like Black Lives
Matter, may prove to be outdated. As such, the more contemporary questions are whether
blacks will support police conduct that results in the use of deadly force in protest situations
and/or when might they support this conduct? For example, when demonstrations turn violent,
might a violent response from law enforcement be perceived as lawful? Conversely, given
nonviolent demonstrations, might blacks feel that nonviolence is the only appropriate police
response? Unfortunately, existing research does not answer these questions, as broad black
attitudes on police has dominated scholarly attention. Furthermore, questions about when
intraracial attitudes diverge as they relate to police conduct have also received scant attention.
Fortunately, using interdisciplinary theory will assist in my attempt to thoroughly answer these
questions.

Intersectionality

Intersectionality theory describes the “mutually constitutive,” “reinforcing,” and
“naturalizing social identities held by an individual” (Shields 2008). Its theoretical origin is in
feminist thinking, as Crenshaw (1995) articulates a concept of political intersectionality, or the
inherent conflict between the different and often conflicting needs of the respective groups of
which one identifies (Shields 2008, 301). Crenshaw (1995) focuses on black women and their
political Catch-22, being forced to divide their efforts between fighting patriarchy and toppling
racism, and how focusing on one identity over the other does not sufficiently explain the plight
of the black female experience. Indeed, Collins (1990; 2000) argues that gender cannot be
analyzed without contextualizing the social location of an individual (i.e. socioeconomic status
and age), and the “power relations embedded in social identities” (Shields 2008, 301). In other
words, the experiences of an upper middle-class black woman Baby Boomer will not necessarily
mirror that of a working-class black woman Millennial. Only by acknowledging the fact that class-
status intersects with race (and influences experiences) might one understand the full story. This
is also a central tenet of this piece. Since Crenshaw’s work, intersectionality has become the most
important contribution to feminist thinking about gender (McCall 2005).

Unfortunately, this theory has not been fully embraced by all social sciences. Intersectionality
has proved a mainstay in sociological analyses, and perhaps by this very fact, has been somewhat
avoided in other disciplines (Shields 2008). This includes political science. Yet, many political
scientists risk losing insight as we continue to tackle issues of race, gender, and class. For
example, without an intersectional lens, scholars using unclear categorical racial lines (while
more easily quantified), often provides race with more substantive meaning than it merits
(Helms, Jernigan, & Mascher 2005). Similarly, Bograd (1999) posits that focusing solely on gender
regarding intimate partner violence, as opposed to including more social identities, weakened
empirical studies on the subject. Chiefly, | intend to avoid these results in this paper, hence my
incorporation of intersectional theory.

Using an intersectional lens is important for this research because it allows this piece to reach
beyond broad assumptions about black attitudes, and “see things from the worldview of others
and not simply from our own unique standpoints” (Walker 2003, 991). Here, highlighting the
intersectional impact of gender and age may provide a more in-depth explanation of “black
attitudes” regarding police conduct, particularly their response to protests.
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Indeed, differing policing behaviors, historical context, and the demographic makeup of the
population shapes public perceptions. Nevertheless, because studies tend to examine black
attitudes toward law enforcement on instances of police shooting, arrests, stops, and excessive
force, feelings about police responses, especially regarding how they respond to public protests,
are less understood. This is only exacerbated by the reality that research in political science tends
to ignore an intersectional lens.

Theory and Hypotheses

The primary goal of this experiment is to see if police behavior changes attitudes. As such,
the anticipated negative reaction to violent responses to nonviolent demonstrations assumes
that violent state-sanctioned actions will be triggering and alarming to black respondents, as
images of police violence against nonviolent civil rights activists are easily recalled. Conversely, |
assume that nonviolent responses to nonviolent demonstrations are the most acceptable
scenario, as empathetic (to the demonstrations) black respondents will require (and deem
appropriate) a more nuanced and muted reaction from law enforcement. Therefore, |
hypothesize that violent police responses to nonviolent demonstrations as compared to
nonviolent responses to violent demonstrations will have a negative experimental effect on
respondents’ measure of appropriateness.

Furthermore, black attitudes are too often measured as a monolith. Intersecting
characteristics within the black community are given short-shrift. Nevertheless, if the results of
the American National Election Studies (ANES) survey, race and ethnicity scholarship, and
intuition have substantive merit, intersectional characteristics are important distinctions to
consider when measuring black attitudes on police response to protest, as these views cannot be
assumed to be homogenous. My theory is rooted in the assumption that, when considering
individual characteristics, attitudes about specific responses will differ. These hypotheses
suppose that the theory of intersectionality will shed a more sophisticated light on black attitudes
within this context.

Hypothesis 1 (H1): Respondents will assess violent responses to nonviolent demonstrations
as less appropriate than nonviolent responses to nonviolent demonstrations.

Hypothesis 2 (H2): Respondents will assess nonviolent responses to violent demonstrations
as more appropriate than violent responses to violent demonstrations.

Less curiously, scholars have found that age is positively related to confidence in police
(Correia, Reisig, & Lovrich 1996). Older folks are less distrusting of the police (Sharp & Johnson
2009, 172). Younger citizens (and juveniles under the age of 18) hold less positive attitudes
toward the police than older adults (Apple & O'Brien 1983, Scaglion & Condon 1980, Hurst &
Frank 2000). Waddington & Braddock (1991) studied fifty-four black, white, and Asian adolescent
boys who had interacted with policle. Overwhelmingly, black adolescents described police as
“bullies.” These views promote mistrust and undermine the legitimacy of the police, which
suggest that young black respondents will hold antagonistic attitudes toward the police,
regardless of the circumstances. On the other hand, older blacks’” more entrenched community
stakes render them more in favor of law enforcement, as they act as a mechanism for maintaining
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order. Because older respondents are assumed to have higher confidence in, more trust in, and
warmer feelings toward the police, law enforcement responses to demonstrations may be
deemed as more legitimate means of force, especially when the protests are violent. As such, my
hypothesis assumes a negative reaction to the experimental effect of violent responses (as
compared to nonviolent responses) among younger survey respondents.

Hypothesis 3 (H3): The negative effect of violent police responses to violent demonstrations
will be stronger among younger respondents than among older respondents.

The opposite should be true among older respondents, as they are more likely to deem law
enforcement actions as legitimate. Furthermore, the assumption is that older respondents have
a greater stake in community stability (theoretically having more ties to community leadership,
as well as investments in properties and businesses). As such, when demonstrators violently
threaten order, older respondents may expect police to act, by embracing aggressive (or violent)
tactics to restore it. Nonviolent responses to violent demonstrators may look too ineffectual.
Therefore, nonviolent police responses to violent demonstrations as compared to violent
responses to violent demonstrations will have a negative effect on older respondents’ measure
of appropriateness.

Hypothesis 4 (H4): The negative effect of nonviolent police responses to violent
demonstrations will be stronger among older respondents than among younger respondents.

Research findings on the impact of gender on attitudes toward the police have vacillated
between more positive female attitudes (suggested as the result of fewer interactions with the
police and higher fear of crime) (Cao, Frank, & Cullen 1996; Cheurprakobkit, 2000; Sims, Hooper,
& Petersen, 2002) and no significance (Frank, Brandl, Cullen, & Stichman, 1996; Ren, Cao, Lovrich,
& Gaffney 2005). Most studies have failed to look specifically at black women, presumably
because scholars assume little to no significant differences between their attitudes and those of
black men. Furthermore, even while interactions between black women and law enforcement
are relatively (though not significantly) fewer than those of black men, researchers have claimed
that “vicarious” experiences — or the perception of pervasive racism from authority figures —
often imbue attitudes within the black community. In other words, black men sharing their
experiences with black women (whether real or imagined) has a ripple effect of “anguish and
anger” among blacks (Feagin & Sikes, 1994, 16). On face, this concept has merit. Nevertheless,
national survey results show black women mirroring that of white women in general “feelings”
toward law enforcement. Results show that women are less cold toward the police than men. In
fact, the black women surveyed were almost as “warm” toward the police as white men (who
have more interactions with the police than black women), suggesting the interaction effect
(their womaness) may be more powerful than the vicarious experiences (their blackness). These
feelings (and lack of interaction), perhaps, provide law enforcement with more legitimacy and
trustworthiness with black women, even in times of social unrest. This may indicate more
receptive attitudes toward law enforcement, and at the very least, higher levels of belief in the
legitimacy of police actions. In this case, restoring order by violent means when demonstrations
are violent. | therefore hypothesize that nonviolent responses to violent demonstrations as
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compared to violent responses to violent demonstrations will have a negative effect on female
respondents’ measure of appropriateness.

Black men, however, are a unique sample, because by every measure, law enforcement
actions disproportionately affect them. The prevailing narrative is that they are excessively
targeted. Each new incident of violence between police and black men serves to compound these
negative perceptions, driving a gulf between black men and the police departments that patrol
their neighborhoods. Racial profiling is a controversial matter within the public discourse, as
charges of racism and lack of “fairness” against the police are widely discussed (Smith &
Petrocelli, 2001). These conditions animate my hypothesis that regardless of whether
demonstrations are violent or nonviolent, there will be a more negative response to violent police
responses among male respondents. In short, the nature of the protest or the police response
should not matter. In fact, black men (especially young black men) ought to be the surliest and
most skeptical group within the sample.

Hypothesis 5 (H5): The negative effect of violent police responses to violent demonstrations
and nonviolent police responses to nonviolent demonstrations will be stronger among male
respondents than among female respondents.

Hypothesis 6 (H6): The negative effect of nonviolent police responses to violent
demonstrations will be stronger among female respondents than among male respondents.

Experimental Design and Data

To test these questions, | conducted a 2 x 2 full factorial experimental survey in which the
experimental factors were 1) the type of demonstration (violent or nonviolent) and, 2) the type
of police response to the demonstration (violent or nonviolent). My sample was comprised of
684 black American adults who were recruited by Survey Sampling International (SSI),2° using the
following conditions: the sample must include relatively equal representation by gender (male
and female), as well as age (Millennials, Generation Xers, and Baby Boomers), as graphed below.

The survey was hosted on Qualtrics and the protocol proceeded as follows: (1) an invitation
to participate in the survey experiment. SSI was directed to assemble a panel comprised only of
black Americans from within the United States. They were also instructed to recruit relatively
equal numbers of men, women, Baby Boomers, Generation Xers, and Millennials (2) respondent
identification of personal characteristics, including gender, household income, zip code, partisan
identification, level of education, and year of birth. Respondents were asked to provide these
descriptors for several reasons. First, an analysis of gender and year of birth could not be
conducted without this information. Second, using an intersectional lens compelled me to inquire
about respondent socioeconomics. For example, income and level of education may also be

26 Survey Sampling International “reaches participants in 90+ sample countries via internet, telephone,
mobile/wireless and mixed-access offerings. SSI offers samples, data collection, questionnaire design consultation,
programming and hosting, online custom reporting and data processing.” Its online sample is “controlled by a suite
of quality-control procedures including an extensive Partner Certification Program, digital fingerprinting, IP-
verification, methodologically sound profiling, built in quality control questions, and strict reward claims
verification procedures.” Marketing, SFA. "Survey Sampling FAQs." SSI - Survey Sampling International. Web. 19
Apr. 2017.
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important factors to consider when analyzing attitudes toward the police. Here | focus on age
and gender but | do intend to use these data collected in future research (3) a request to answer
feeling thermometer questions on “the Democratic Party,” “the Media,” “the Police,” “Planned
Parenthood,” “Black Lives Matter,” and “Wall Street” (4) prompt for respondent, describing the
survey process (5) respondents were then randomly assigned to one of four treatment groups
(see figure 2) and then provided with a (7) written description of a protest incident (see
descriptions below), along with a (8) corresponding image. Use of images were designed to give
visual, complimentary aid to the written description. Selection of these images were carefully
made to follow as closely as possible with the written description without prejudicing the
respondent with familiar faces or events. Therefore, for example, no images were used from the
incidents in Ferguson or Baltimore. Nevertheless, they were not chosen for their subtlety, as the
pictures capturing police and protestor violence are stark. Ultimately, | chose to use images
because they are effective and influential experimental tools (Barker & Milivojevich 2016, 183).
Furthermore, Brader’s (2005) study on the role of emotion in political advertising, suggests that
images (particularly pictures) are good tools for encouraging emotional responses in survey
experiments. After respondents had a chance to read the description and view the image, they
were asked to give an (9) assessment of the initial response to the protests made by law
enforcement in the description and then provide a further (10) assessment of a range of potential
nonviolent and violent responses by law enforcement.

Figure 2: Baseline and Treatment Groups

Baseline Group Treatment Group
Nonviolent Demonstration/Nonviolent Police Response Violent Demonstration/ Violent Police Response
NN (VV)
Treatment Group Treatment Group
Nonviolent Demonstration/Violent Police Response Violent Demonstration/Nonviolent Response
(NV) (VN)

Once respondents were randomly assigned to the baseline group or a treatment group, they
were asked to read one of four corresponding prompts (effects have been bolded and italicized):

1. This afternoon, a large group of demonstrators took to the streets in force, upset by a
recent police-related incident in which a deputy police officer killed an unarmed black youth. For
hours, demonstrators have loudly demanded that the officer be arrested, chanting slogans,
singing songs, forming a human-wall around city hall, and blocking traffic in the downtown
area. In response, law enforcement employed impact weapons, batons, tear gas, and rifles to
quell the demonstrations and make arrests (NV).

2. This afternoon, a large group of demonstrators took to the streets in force, upset by a
recent police-related incident in which a deputy police officer killed an unarmed black youth. For
hours, demonstrators have loudly demanded that the officer be arrested, throwing rocks and
bottles into the windows of city hall, flipping parked cars in the downtown area, as well as
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assaulting responding law enforcement with street debris. In response, law enforcement
employed impact weapons, batons, tear gas, and rifles to quell the demonstrations and make
arrests (VV).

3. This afternoon, a large group of demonstrators took to the streets in force, upset by a
recent police-related incident in which a deputy police officer killed an unarmed black youth. For
hours, demonstrators have loudly demanded that the officer be arrested, throwing rocks and
bottles into the windows of city hall, flipping parked cars in the downtown area, as well as
assaulting responding law enforcement with street debris. In response, law enforcement
attempted to interact with the leaders of the demonstration, negotiating demands, and
gaining cooperation through facilitation (VN).

4. This afternoon, a large group of demonstrators took to the streets in force, upset by a
recent police-related incident in which a deputy police officer killed an unarmed black youth. For
hours, demonstrators have loudly demanded that the officer be arrested, chanting slogans,
singing songs, forming a human-wall around city hall, and blocking traffic in the downtown
area. In response, law enforcement attempted to interact with the leaders of the
demonstration, negotiating demands, and gaining cooperation through facilitation (NN).

Variables

Once respondents were exposed to their treatment scenario, they were asked to provide an
initial assessment of the police response. Survey respondents were to assess, per the written
description and visual images,?’ whether the police acted appropriately or inappropriately, in
accordance with a five-point range of possible responses (strongly inappropriate is 1; somewhat
inappropriate is 2; neutral is 3; somewhat appropriate is 4; strongly appropriate is 5). This range
functions as my dependent variable throughout the survey. Highlighted potential modifiers of
the experimental effects include gender (male = 0; female = 1) and year of birth or age
(continuous from 1940 to 2000). Other independent variables include income (ordinal scale),
partisan identification (ordinal scale), and level of education (ordinal scale).

After their initial response (IR), respondents were then tasked with assigning a level of
appropriateness or inappropriateness to a slate of possible violent and nonviolent responses to

27 Descriptions of the visual images are as follows:

NV — Visual of multi-racial protestors locking arms peacefully marching down a street, along with images of police
officers in riot gear, shooting tear gas from behind riot shields at protestors.

VV — Visual of mostly shirtless, black males in a semicircle, setting street debris ablaze, along with images of police
officers in riot gear, shooting tear gas from behind riot shields at protestors.

VN - Visual of mostly shirtless, black males in a semicircle, setting street debris ablaze, along with an image of a
bicycled police officer of color peacefully conversing with two black protestors who are wearing, “Am | Next” t-
shirts.

NN - Visual of multi-racial protestors locking arms peacefully marching down a street, along with an image of a
bicycled police officer of color peacefully conversing with two black protestors who are wearing, “Am | Next” t-
shirts.
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their protest scenarios. The five-point range of responses applied to these tactics as well. Please

see Figure 4 for description of these responses.
Figure 4: Violent and Nonviolent Response Options

Responses

Violent 1 or (V1) Use wrist locks, twist locks, arm bars, and other painful pressure point measures
to gain compliance.

Violent 2 or (V2) Use batons, riot control sticks, and bats.
Violent 3 or (V3) Use deadly force.

Violent 4 or (V4) Use pepper spray. tear gas, smoke. and concussion grenades to disperse the
group.
Violent 5 or (V5) Move the crowd and make arrests. Use weapons like batons, bats, riot shields,
Tasers, pepper spray. K-9 units, side arms, shotguns, rifles, smoke, and launchers.

Nonviolent 1 Use loud speakers to get demonstrators to hear and follow orders.

or (NV1)

Nonviolent 2 Interact with organizers and gain their cooperation.

or (NV2)

Nonviolent 3 Make verbal commands.

or (NV3)

Nonviolent 4 Bring about facilitation, not confrontation.

or (NV4)

Nonviolent 5 Attempt to gain compliance by displaying a professional appearance, use verbal
or (NV5) commands, try to negotiate with demonstrators, conduct squad formations, and

use empty hand tactics.

Results

Initial Response

Figure 5 presents the descriptive statistics of the four groups. The baseline treatment of
“nonviolent (demonstration)/nonviolent (response)” assumes most demonstrator-law
enforcement interactions are reflective of this treatment (particularly in this age of “negotiated
management” and “strategic incapacitation” approaches to public demonstrations). The baseline
assumption is that nonviolent responses to nonviolent demonstrations is face-acceptable across
the board. Interestingly, the mean response in the baseline group is 3.18, a surprisingly low level
of approval for the nonviolent response. Yet, as expected, the most problematic of the four
groups (nonviolent protests and violent police responses) shows the lowest mean approval of
2.21, an intuitive result which | hypothesized (the violent protest/violent response mean was also
low at 2.98 — though not significantly lower than the baseline group).
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Figure 5: Descriptive Statistics of Four Groups

Group Observations ~ Mean Standard Deviation 95% Confidence Interval
Nonviolent Protest/Nonviolent Response (b) 165 318 1.36 (297, 3.39)
Violent Protest/ Nonviolent Response 163 3.17 1.40 (2.95, 3.39)
Violent Protest/Violent Response 164 2.98 1.33 (2.77, 3.19)
Nonviolent Protest/'Violent Response 165 221 1.20 (193, 2.31)

Figure 6 displays the mean appropriateness scores for each treatment group with 95%
confidence intervals. This figure is used to determine if the initial police response to the prompt
in each group was different for groups with violent responses. Respondents were classified into
four groups: the baseline of nonviolent protest and nonviolent response (n = 165), violent protest
and violent response (n = 164), violent protest and nonviolent response (n = 163), and nonviolent
protest and violent response (n = 165). As shown, there was a statistically significant difference
between groups. It is revealed that there is a statistically significant decrease in appropriateness
in the nonviolent/violent response group compared to the baseline group. This suggests that the
violent treatment had an impact on “appropriateness,” especially in the expectedly
“problematic” group of NV. However, there were no statistically significant differences between
the violent/violent response and violent/nonviolent response. Indeed, while the former (VV
group) is not statistically significant, it does move in the negative direction away from the
baseline group and reduce “appropriateness” of response. These results (while not statistically
significant) suggest that the violent treatment could be having a negatively effect.

Figure 6: Mean Appropriateness Scores by Treatment Group (with 95% Confidence Intervals)
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Intersectional Appropriateness
So far, initial analyses of the violent treatment on violent and nonviolent demonstrations
suggest black respondents are less likely to support violent police responses. Using an
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intersectional lens, which suggests that differences do exist among black men and women, as
well as older and younger, further analysis of police responses reveal that (on the initial response
measure), gender was not a significant indicator of differences of “appropriateness,” but age was.
To measure potential differences based on gender and age on the initial response, an OLS
regression was conducted to determine reaction to the initial police response to the prompt in
the baseline and treatment groups. Table 1 show the effects of police responses in the NV group,

as well as significant decreases in appropriateness when controlling for age.
Table 1: OLS Regression on the Appropriateness of the Initial Police Response of the Baseline and Treatment Groups

m @)
VARIABLES Gender Age
treatment = 2, VN 0.010 0.13
0.210 0,269,
treatment 3,NV ~0.914%%% R
(0.211) (0.271)
treatment 3, VvV 0.141 0.418
0.211 0.276,
agegroup = 1, Millennial 0.317
0.256
agegroup = 3, Baby Boom 0.18
0.285
1b.treatment# 1o.agegroup 0,000
0.000
1b.treatment#2b.agegroup 0,000
0,000
1b.treatment# 3o.agegroup 0.000
0.000
2. treatment# 1 agp 0.184
. 0.354
2o.treatment# 2k 0.000
0.000
2 treatment# 3.agegroup 0.208
0.391
3.reatment# Lagegroup 0,044
0.363
3o.treatment# 2b.agegroup 0.000
0,000
3.treatment# 3.agegroup 0.041
0.384
4.treatment# 1.agegroup 0.432
0,368
4o.treatment# 2b.agegroup 0.000
0.000
4.treatment# 3.agegroup 0.153
0.383
Gender 0,026
0.10
Income 0.094 0.093

0.118
Pasty 0.167%%+
.05 (0.053)
Education 0.028 0.035
0.044 0,044
Female 0.089
0.210
1b.treatment#0b.female 0.000
0.000
1b.treatment# lo.female 0.000
0.000
2o.treatment#0b.female 0.000
0.000
2 treatment# 1 female 0.025
0.297
3o.treatment#0b. female 0.000
0.000
3.treatment# 1. female 0.149
0.298
do.treatment#0b. female 0.000
0.000
4. eeatment# 1. female 0.146
0.29
Age ~0.012%%*
(0.004)
Constant 26916~ 2.865%
7.285 0.272,
Observations 630 630
R.squared 0.110 0.112
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Figure 12 shows the insignificant differences in predicted appropriateness ratings of the initial
response among black men and women.

Figure 12: Changes in Predicted Appropriateness of Nonviolent Response Battery (NVI-NVS) (Age)
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Figure 8, however, shows the significant differences between Baby Boomers and Millennials
in each of the treatment groups.?® When the police response was nonviolent, Boomer ratings
average around 3.5 on the five-point scale. Millennial ratings hover around 3. Among both
groups, appropriateness drops when the police response was violent. But this drop is quite
significant among Millennials. This suggests that the younger generation showed less approval

when the police response is violent.
Figure8: Changes in Predicted Appropriateness Ratings of Initial Police Response (Age)
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Violent and Nonviolent Police Responses

This segment of the survey was designed to give respondents an opportunity to, especially if
they disagreed with the initial police response, share their own feelings about what would be
appropriate and what would not be an appropriate response to their prompt. This part of the
experiment is being used to compliment the initial response results, telling us a little more about
how specific types of police behavior can impact respondent attitudes.

To test how specific responses are measured (on the scale of appropriateness), | first
categorized ten distinct police responses, as collected from Young (2012) and the California
Commission on Peace Officer Standards and Training (2012), two sources which outline
contemporary police strategies for crowd management, intervention, and control. These

28 Generation categories were broken up like such: Baby Boomers were respondents born between 1946-1964;
Generation Xers were born between 1965-1982; Millennials were born between 1983-2004.

Bump, Philp. "Here Is When Each Generation Begins and Ends, According to Facts." The Atlantic. The Atlantic
Magazine, 25 Mar. 2014.
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responses were described in the source texts as either “hard” or “soft” responses, words used
synonymously with “violent” and “nonviolent” or “aggressive” and “passive.” In this paper, | use
“violent” and “nonviolent” for categorization (mostly because these terms are clearer than

“hard” and “soft”). The range of responses can be seen on Figure 4.
Figure 4: Violent and Nonviolent Response Options

Violent 1 or (V1)

Violent 2 or (V2)
Violent 3 or (V3)
Violent 4 or (V4)

Violent 5 or (V5)

Nonviolent 1
or (NV1)
Nonviolent 2
or (NV2)
Nonviolent 3
or (NV3)
Nonviolent 4
or (NV4)
Nonviolent 5
or (NV35)

Responses

Use wrist locks, twist locks, arm bars, and other painful pressure point measures
to gain compliance.

Use batons, riot control sticks, and bats.
Use deadly force.

Use pepper spray, tear gas, smoke, and concussion grenades to disperse the
group.

Move the crowd and make arrests. Use weapons like batons, bats, riot shields,
Tasers. pepper spray. K-9 units, side arms, shotguns, rifles, smoke, and launchers.

Use loud speakers to get demonstrators to hear and follow orders.

Interact with organizers and gain their cooperation.

Make verbal commands.

Bring about facilitation, not confrontation.

Attempt to gain compliance by displaying a professional appearance, use verbal

commands, try to negotiate with demonstrators, conduct squad formations, and
use empty hand tactics.

After categorization, OLS regressions were conducted to determine reaction to the violent
and nonviolent police responses with age and gender interaction terms. Also, | illustrate mean
appropriateness scores (highlighting gender and age) for each individual violent and nonviolent
police response with 95% confidence intervals.

| first analyzed violent police responses (V1-V5) and gender. There were several significant
differences between men and women on the violent responses (V1-V5) (see Table 2), where use
of batons and bats (V2), deadly force (V3), pepper spray (V4), and arrests (V5), showed significant
decreases in appropriateness for black women.
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Table 2: OLS Regression on the Appropriateness of the Violent Police Responses of Baseline and Treatment Groups (Gender)

(V1) V2) V3) (V4) (Vs)
VARIABLES Wrist Locks, Batons, Bats, @ Deadly = Pepper Spray, Make Arrests,
etc. etc. Force ete. etc.
treatment =2, VN 0.098 0.035 0.094 0.494%% 0.207
(0.187) (0.184) (0.165) (0.199) (0.186)
treatment =3, NV 0.136 -0.133 0.130 0.224 0.097
(0.188) (0.185) (0.166) (0.200) (0.187)
treatment =4, VV 0.133 0.295 -0.044 0.728%%* 0.294
(0.189) (0.186) (0.167) (0.201) (0.188)
Female -0278 -0.553%%* -0.331%* -0.370%* -0.409%*
(0.188) (0.185) (0.166) (0.200) (0.187)
Ib.treatment#0b female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
Ib.treatment#lo. female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
2o treatment#F#0b female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
2 treatment# | female 0378 0337 0.034 0.080 0.004
(0.265) (0.261) (0.234 (0.282) (0.264)
3o.treatment#0b female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
3 treatment# | female -0201 0.251 -0.155 0.118 0.040
(0.266) (0.262) (0.234) (0.283) (0.264)
4o.treatment#0b female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
4 treatment# | female 0377 0.536%* 0.533%* 0.219 0.446%*
(0.265) (0.261) (0234) (0.282) (0.264)
Age 0.000 -0.003 0.004 -0.004 -0.002
(0.003) (0.003) (0.003) (0.004) (0.003)
Income 0.051 0.170 0.112 0.068 0.067
(0.105) (0.103) (0.093) (0.112) (0.104)
Partv 0.127%%% 0.135%%% 0.040 0.120%* 0.120%%*
(0.046) (0.046) (0.041) (0.049) (0.046)
Education 0.085%% -0.018 -0.020 -0.007 0.004
(0.040) (0.039) (0.035) (0.042) (0.039)
Constant 1.313 8.749 -7.087 9.571 5416
(6.501) (6.402) (5.736) (6.919) (6.471)
Observations 630 630 630 630 630
R-squared 0.051 0.080 0.044 0.081 0.062

Figure 9 illustrates that black women were consistently more likely than black men to
measure these responses as less appropriate. This is true when protests were violent and
nonviolent. Nevertheless, both men and women were likelier to deem these responses as
inappropriate on the scale of appropriateness (no response rated above neutral/ambivalence for
either group) (V1-V5).
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Figure 9: Changes in Predicted Appropriateness of Violent Responses (VI1-V5) (Gender)
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Next, | analyzed violent police responses when considering age, where there were no
significant ratings changes in the ‘violent’ responses variables (V1-V5) (see Table 3). Initially, this
led me to believe that there was less generational distance among black respondents than |
anticipated. Nevertheless, determining reaction to specific violent responses, significant
differences between Boomers and Millennials became more apparent. For instance, with “use of
batons, riot control sticks, and bats” (V3), age mattered.
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Table 3: OLS Regression on the Appropriateness of the Violent Police Responses of Baseline and Treatment Groups (Age)

(A0 (V2) (V3) (V4) (V5)
VARIABLES Wrist Locks, Batons, Bats, Deadly Pepper Spray, Make Arrests,
etc. etc. Force etc. etc.
treatment = 2, VN 0.245 0.004 -0.059 0.305 0.134
(0.240) {0.235) 0.213) 0.254) (0.239)
treatment = 3, NV 0.258 -0.083 -0.002 0.471* 0.176
(0.242) 0.237) 0.214) (0.256) (0.241)
treatment = 4, VV 0.595%* 0.271 0.163 0.833%%* 0.423*
(0.246) (0.241) (0.218) (0.261) (0.246)
agegroup = 1, Millenmial 0.301 -0.044 -0.001 -0.029 0.013
(0.228) 0.224) (0.202) 0.242) (0.228)
agegroup = 3, Baby Boom -0.027 -0.245 -0.233 -0.026 0.021
(0.254) 0.249) (0.225) (0.269) 0.254)
1b.treatment# lo.agegroup 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
1b.treatment#2b.agegroup 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) 0.000)
1b.treatment# 30.agegroup 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) 0.000)
2 treatment® | agegroup -0.063 0211 0.280 0317 0.094
(0.316) 0.310) (0.280) 0.335) (0.315)
2o0.treatment#2b.agegroup 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
2.treatment#J.agegroup 0317 0.439 0.213 0.409 0.159
(0.349) (0.342) (0.310) (0.370) 0.348)
3.treatment# | .agegroup -0.350* -0.108 0.057 -0.275 0.182
0.324) (0.317) (0.287) (0.343) (0.323)
3o.treatment#2b.agegroup 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
3.treatment#3.agegroup -0.017 0.393 0.105 -0.268 0.022
(0.543) 0.336) (0.304) (0.363) 0.342
4.treatment#1.agegroup -0.608* 0.049 -0.130 -0.206 0.082
(0.329) 0.322) (0.292) (0.348) (0.328)
4o.treatment®2b agegroup 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
4. treatment#3.agegroup -0.096 0.843%> 0.303 0.235 0.220
(0.542) 0.335) (0.303) 0.362) (0.341)
Gendex -0.148 -0.266%** =0.230%** -0.262%%* =0.282% %%
(0.095) (0.093) (0.084) (0.101) (0.095)
Income 0.066 0.182* 0.122 0.076 0.074
(0.105) (0.103) (0.093) 0.112) (0.105)
Party 0.117%* 0.138%** 0.044 0.119%* 0.120%*
(0.047) (0.046) 0.042) (0.050) (0.047)
Education 0.078%* -0.013 -0.028 -0.004 0.001
(0.040) {0.039) (0.035) (0.042) (0.039)
Constant 1.556%** 1.761%* 1.624%x* 1.760*>* 1.610%*
(0.243) {0.238) 0.215) (0.257) (0.242)
Observations 630 630 630 630 630
R-squared 0.052 0.092 0.035 0.090 0.059

Figure 10 (V2) shows the predicted changes in appropriateness ratings between Millennials
and Boomers. Here, a change in predicted ratings when protests were violent, where Boomers
were more likely to rate “use of batons, etc.” as more appropriate than Millennials. These results
suggest that older respondents were more likely to indicate that this response was more
appropriate in violent protest situations (there are no significant differences when the protests
are nonviolent). That said, while differences between Millennials and Boomers are significant
here, it is still a violent response (V2) that mustered (at best) a neutral/ambivalent response from
these respondents. It cannot be stated that either group (Millennials or Boomers) deemed this
response as “appropriate” overall.
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Figure 10: Changes in Predicted Appropriateness of Violent Responses (VI1-V5) (Age)
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Once violent police responses were measured, | then moved on to non-violent police
responses, to gauge what impact (if any) they may have when highlighting the gender and age
variables. As such, another OLS regression was conducted to determine reaction to the
nonviolent responses (NV1-NV5) in each group. | first look at gender, where Table 4 shows

significant results.
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Table 4: OLS Regression on the Appropriateness of the Nonviolent Battery of Police Responses of

Baseline and Treatment Groups (Gender)

V1) (NV2) (NV3) ) (NV3)
VARIABLES Loud Cooperation Verbal Facilitation Negotiation,
Speakers, etc. Commands, etc. etc.
treatment = 2, VN 0.151 -0.071 0.256 -0.122 0.058
(0.169) (0.164) (0.193) 0.204) (0.184)
treatment = 3, NV 0.035 -0.450%%* -0.142 -0.266 0.179
(0.170) (0.165) (0.194) (0.205) (0.185)
treatment = 4, VV 0.361%* -0.122 0.439%* 0.235 0.198
(0.171) (0.166) (0.195) (0.206) (0.185)
Female -0.055 -0.257 -0.297 -0.280 0.129
(0.170) (0.165) 0.194) (0.205) (0.184)
1b.treatment#0b.female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
1b.treatment# 1o_female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
20.treatment#0b.female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
2 treatment#1.female 0312 0.271 0.239 0.394 0.140
(0.240) (0.233) (0.273) (0.290) (0.260)
3o.treatment#0b.female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
3.treatment#1 female 0.5200¢ 0.472%* 0.657%* 0.393 -0.273
(0.241) (0.233) (0.279) (0.290) (0.261)
4o.treatment#0b.female 0.000 0.000 0.000 0.000 0.000
(0.000) (0.000) (0.000) (0.000) (0.000)
4 treatment#1 female 0.134 0.245 0.329 -0.062 -0.196
(0.240) (0.233) (0.273) (0.290) (0.260)
Age -0.010%* -0.005* -0.009%* -0.009%* -0.012%%*
(0.003) (0.003) (0.003) (0.004) (0.003)
Income 0.011 -0.013 0.103 -0.002 -0.070
(0.095) (0.092) (0.108) (0.115) (0.103)
Party 0.010 0.020 0.070 -0.009 0.035
(0.042) (0.041) (0.048) (0.051) (0.046)
Education 0.006 0.066* 0.068* 0.113%%* 0.082%*
(0.036) (0.035) (0.041) (0.043) (0.039)
Constant 23.054%* 14.058** 204217 21.611** 27.166***
(5.889) (5.709) (6.705) (7.102) (6.386)
Observations 630 630 630 630 630
R-squared 0.058 0.030 0.067 0.043 0.039

Figure 11 shows a change in predicted appropriateness ratings for each of the responses.
Overwhelmingly, there were few significant differences between men and women. Where these
differences do exist, black men were more likely to skew toward neutral/ambivalence than black
women (in both violent and nonviolent protest situations) (NV1, NV3, and NV5).
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Figure 11: Changes in Predicted Appropriateness of Nonviolent Response Battery (NVI-NVS5) (Gender)
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In Figure 7, when protests were violent and nonviolent, Millennials were significantly less
supportive of nonviolent police responses (NV1-NV5). These results are confounding. As this
suggests that Millennials are more likely to deem nonviolent responses as ‘inappropriate.”’ These
counterintuitive results may expose a limitation. The measure of ‘appropriateness’ and
‘inappropriateness’ may not fully capture a respondents’ reaction to the specific response. When
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protests are violent, an “inappropriate” reaction to nonviolent reactions could just mean that the
respondent did not feel the response was enough of a response. In this study, perhaps Millennials
had more complicated reactions to the potential police responses. For instance, if a young person
did not believe the nonviolent response was enough of a response to violent protests, it does not
mean they would support more violent means (like using pepper spray or dogs) against
protestors. This could simply indicate that there is a nuance to the story that needs to be
explored. It may mean that attitudes are difficult to reduce to either/or feelings. It may be folly

to dichotomize reactions to complicated incidents.
Figure 7: Changes in Predicted Appropriateness Ratings of Initial Police Response (Gender)
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Furthermore, the labelling of “violent” and “nonviolent” was largely police agency
categorization. Broadly, | organized response labels as closely to police definitions as possible. |
borrowed the litany of responses from Young (2012) and the California Commission on Peace
Officer Standards and Training (2012), two sources which outline contemporary police strategies
for crowd management, intervention, and control. The issue — as it relates to young black
Millennials — is that POLICE Magazine’s (which is where Young's piece was published)
characterization of the responses could be out of touch. While it considers something like making
‘verbal commands,’ a nonviolent or “nonviolent” response to protestors, young black Millennials
could perceive those responses as “violent,” and thus be as inclined to deem it an inappropriate
police endeavor. Future qualitative research (such as interviewing young black Millennials) could
be used to scrutinize the efficacy of these labels among certain groups.

Discussion

An analysis of these results reveal support for three of my hypotheses (H1-H3), while H4-H6
were not supported. This experimental study suggests several dispositions among black
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respondents. First, overwhelmingly, even accounting for age and gender, real opposition from
black respondents comes when police respond violently to nonviolent protests. A result that
comports with H1. There was simply no support for hardline, violent responses against
demonstrators. An unsurprising result, given that this experiment did not exist in a vacuum, and
most of these respondents had been exposed to the pervasive race-police politics of the past few
years. Perhaps at play is Weitzer and Tuch’s (2005) “group-position thesis,” which argues that
racial identity salience determines respondent’s level of open-mindedness as it relates to the
police. Howell and Perry (2004) also note that higher racial salience is linked to more antagonism
toward the police and their behavior. Accordingly, police departments ought to be keenly aware
that their actions do impact the attitudes of black citizens, particularly when police responses to
protests are perceived as violent or aggressive.

Furthermore, using an intersectional lens reveals some divergence within this respondent
sample. Though respondents were more antagonistic toward violent police responses to
nonviolent protests, there are results that suggest that attitudes on police response is conditional
on the nature of protest. For example, older respondents were sometimes significantly likelier
than younger respondents to deem violent police responses to violent protests as more
appropriate. Similarly, black men were (at the very least) more ambivalent about use of violent
responses when demonstrations are violent. In other words, tolerance of police violence was
contingent upon whether or not the respondent was older or male and whether or not the
experimental protestors were violent.

Also, throughout the assessments, age divergence exists. For older black respondents, there
is a preference for nonviolent response tactics when demonstrations are nonviolent, and less
antagonism toward nonviolent responses when unrest turns violent. This defies H4, as older
respondents were far likelier to score nonviolent responses to violent demonstrations as
“strongly appropriate.” On the other hand, older respondents were also far likelier than young
respondents to accept violent (or violent) responses when demonstrations were violent. As such,
older respondents simply display a greater preference for nonviolent solutions. Nevertheless,
young respondents do not show a preference for either form of response (perhaps a reflection
of their colder feelings toward the police from the outset). They were, however, more receptive
to nonviolent responses to both violent and nonviolent demonstrations, as well as less likely to
support violent responses to violent demonstrations (H3).

As far as gender is concerned, the startling take-away is black men’s likelier ambivalence
about violent responses in violent demonstration scenarios. While black men were not
overwhelmingly more likely than women to positively score these tactics, their consistently
higher neutrality (particularly when demonstrations were violent) suggests an ambivalence
about violent police responses that does not comport with H5. Black men were also consistently
less fervent in strong support for nonviolent responses to violent demonstrations. Women, on
the other hand, were likelier to support nonviolent responses in both violent and nonviolent
scenarios (Figure 11), as well as less likely to support violent responses in both circumstances
(Figure 9). These results do not support H6. Black women were less ambivalent and more
consistent in their views about these responses. These results confound the literature on
interactions between police and citizens. Explanations for these confounding gender results are
unclear and provide fertile ground for future research.
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In this paper, | found that overall attitudes were mostly negative toward violent responses to
protests, while generational and gender differences among black respondents tell a more
nuanced story. Upon reading this analysis, a police agency interested in maintaining order and
its reputation among the constituents of color it serves will be compelled to explore alternative
means of responding to black protests. This is especially the case when the protests were
prompted by perceived police misconduct (i.e. the killing of an unarmed person of color). Policy-
wise, this may mean embracing more negotiated management strategies, as the nonviolent
responses in this experiment, which in many ways echoed negotiated management, were largely
seen as appropriate.
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When formatting a law, can opposing sides both be right?

Can the use of one-time plastic bags be reduced through legislation dealing with outright
bans, use fees, recycling, or voluntary efforts? Existing and proposed laws at the State and local
levels of government find both support and opposition to their merits. For instance, laws limiting
or outlawing the use of one-time plastic bags are opposed by manufacturers but endorsed by
environmentalists. Bag manufacturers, who have invested heavily into reformulating the
composition of their bags to be more environmentally friendly, see restrictive plastic bags laws
as an overreaction to a problem that is already being addressed within the industry. They
advocate that comprehensive plastic bag recycling programs are a cost effective solution to the
problem. Contrasting this view are stanch environmentalists who advocate bans as the only
mechanism to ensure the viability of our waterways and the survival of our aquatic wildlife.
Ultimately if both sides compromise, society would be better off overall and both sides would
still get most of what they desire.

Richard J. Kish, Ph.D.
Lehigh University

The first major legislative action to test this premise occurred on September 30, 2014 when
Californian Governor Jerry Brown signed SB 270 enacting the first statewide ban on one-time use
plastic bags. Technically, the law did not ban the bags, it prohibits stores from handing them out
for free. Although the law was to go into effect July 1, 2015, implementation was postponed
until after a November 8, 2016 referendum was defeated.? The referendum was backed by the
trade group, American Progressive Bag Alliance (APBA), who secured the necessary number of
verified signatures to qualify for placing a referendum on the California ballot and mounted a
vigorous media campaign to overturn the bag ban law. The battle over the implementation of
this law illustrates the opposing fractions to environmental initiatives: legislation versus market
forces. On one side are environmentalists supported by the Sierra Club, who see the negative
side of plastic bag usage: litter and risk to wildlife. While on the opposite side are the bag
manufacturers, who want to protect jobs and who have over time reformulated the composition
of the bag so that it is more environmentally friendly (i.e., by becoming more biodegradable and
recyclable).

Although the main purpose of this law is to reduce waste through encouraging the purchase
and utilization of reusable bags, the driver behind the plastic one-use bag ban law was twofold.3
First was the need to reduce litter and the skyrocketing costs of its cleanup. Plastic bags are one
of the most visible trash components and the bags are easily blown from place to place. They
often catch on trees, shrubbery, and fences making them difficult to collect, which increases their
cleanup costs. They also tend to clog sewer drains which in turn may cause dangerous conditions
on roadways or unsanitary pooling of water breading harmful bacteria or bugs. Bags also tend to
accumulate within any enclosed area such as parks, cu-du-sacs, and along waterways. Estimates
of cleanup costs within the State of California tally over $400 million per year of which
approximately 8% to 25% (depending on locale) is directly attributable to plastic bags. Other
pitfalls are associated with recycling effects such as a tendency of plastic bags to jam recycling
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equipment which causes stoppages of recycling lines due to cleanups or repairs owing to the
damage inflicted. Estimates are that 19 billion plastic bags are thrown away in California every
year.* The second key factor was to protect wildlife, especially those found in the ocean and other
waterways within the state. For birds, seals, sea otters, turtles and fish, plastic bags have caused
death from both entanglement (i.e., tangles leading to strangulation) and digestive complications
(i.e., ingesting plastic bags can clog their digestive tracks).

With the passage of this law, the big question is “Will the law work?” Before this law was
passed, most coastal cities within the state already had local laws that banned or limited the use
of one-use plastic bags. For instance, the city of San Jose claimed a significant drop in plastic bag
litter (59% drop in parks and along roadsides; 71% reduction in creeks and rivers, and a 69%
reduction in storm drains) after their law went into effect.> Other communities (Los Angeles,
Sacramental County, Napa County, and Santa Barbara County) also claim litter reduction after
bag bans.® Since California is not the only state to take action by initiating plastic bag bans, other
states, as well as, countries offer additional evidence as to the effectiveness of bag-ban laws. For
example, Hawaii offers an effective state ban on plastic bags since each of its counties has
adopted a plastic bag ban. But as shown by the set of laws found in Hawaii, loopholes often exist.
For instance, the laws banning plastic bags defined as being less than 0.0025 inches thick with
handles. Thus major retailers, such as Walmart, simply adapted by using slightly thicker bags to
satisfy the legal requirements of the law, although not the intent. Similar to the Californian law,
exceptions allow restaurants, pharmacies, and dry cleaners to still use plastic bags.”

The appendix outlines effects of state plastic and paper bag legislation across the nation.
Table A1 summaries enacted legislation, which are weaker than the current California law. For
instance, Delaware only encourages the use of reusable bags by consumers and retailers, but it
does require stores to establish an at-store recycling program to provide an opportunity for
customers to return plastic bags. Additionally, the law requires that all plastic carryout bags
display a recycling message. Thus, this type of program if run successfully would satisfy both the
litter and threat to wildlife problems. Table A2 summaries pending legislation.® For example,
Delaware does have pending legislature that would requires stores to charge five cents for every
single-use carryout bag that is provided to customers to further discourage use. Similar to the
California statue. The Delaware law would also establish reporting requirements to track fees
that are charged and distribution of bags to gage the usefulness of the law overtime.

Within the global perspective, an Argentinian study on a plastic bag ban reported in the
Journal of Environmental Psychology supports an increase in the use of recyclable bags after the
law was enacted.’ Thus, coincidental evidence satisfying the intent of the law (i.e., reducing litter
and waste). There is no reason these results cannot be extrapolated to other countries. A
Taiwanese study of their plastic bag ban found lower material specific waste, total recycling rates,
and total garbage volumes. The plastic bag policy resulted in a reduction in both net waste and
total garbage volumes by approximately 27%. Recycling volumes also increased by 64%.1° In a
South African study, the finding only support short-run gains. Unfortunately, the initial gains
deemed promising declined over time.'! In a study spanning 3 locals (China, Hong Kong and
India), the findings demonstrate that consumers’ behavior and governmental policies are key
variables for encouraging consumers to utilize reusable bags and practice recycling.'? Similarly,
in a study focused in Wales, the findings show that the attitude of the underlying consumers
dictate the overall success of a government law against single-use plastic bags using a bag fee.
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Few disputes the fact that plastic bags are a major source of litter or that these bags are a
threat to wildlife. But resent innovations within the industry should be taken into consideration.
Claim is that plastic bags now being produced in the United States are 100 percent recyclable and
reused by 90 percent of consumers. Thus, they are not one-time use bags. Surveys indicate the
bags are used to carry other items after being brought home from the grocery store. They are
also used as trash can liners eliminating the need for purchasing additional special purpose
bags.'* Besides being 100 percent reusable and recyclable, these newer plastic bags are more
environmentally friendly versus paper and reusable bags. There are studies that show plastic to
be a “greener” alternative since they use less natural resources to produce and to transport.

In an interview by Matt Cooper with University of Oregon Chemistry Professor David Tyler
focused on a survey of the literature hinting “that the environmental impact of some of our
‘green’ choices can be surprising when you consider their effects from cradle to grave—that is,
the total impact from the point a product is created from raw materials, through its
manufacturing, distribution and consumer use, ending with its disposal or recycling.”*> But
reputes of Professor Tyler’s claims focus on the fact that the research on plastic and its
alternatives can often be biased. Thus, it is important to determine what factors were controlled
and which ones were not? One key question asked Professor Tyler focused on the research
findings supporting his green position on plastic bags. Professor Tyler responded that “There are
really good things about plastic bags—they produce less greenhouse gas, they use less water and
they use far fewer chemicals compared to paper or cotton. The carbon footprint— that is, the
amount of greenhouse gas that is produced during the life cycle of a plastic bag—is less than that
of a paper bag or a cotton tote bag. If the most important environmental impact you wanted to
alleviate was global warming, then you would go with plastic.” For support, he stated that
“Cotton is typically grown on semiarid land so it consumes a huge amount of water and you also
need a lot of pesticides. About 25 percent of the pesticides used in this country are used on
cotton. Paper is just typically considered a fairly polluting industry. Whereas the petroleum
industry, where we get our plastics, doesn’t waste anything. Chemists have had sixty to seventy
years to make the production of plastics fairly efficient and so typically there is not a lot of waste
in the petroleum industry.” Since plastic bags can be recycled, rather than ban the bag these
recycling options needs to be promoted more by increasing the number of drop off locations to
make it convenient for the consumers.

Since Professor Tyler was just citing existing research, several responders to the interview
pointed out that results of multiple studies can always be “cherry picked” to support nearly any
position. Thus, it is important to determine what factors were controlled and which ones were
not? For instance, an EPA study, “Advancing Sustainable Materials Management: Facts and
Figures” shows that bag bans and taxes don’t meaningfully reduce litter or waste in our landfills.®
From the EPA site, many questions about plastic bags and recycling are addressed. When
addressing recycling plastic bags, the EPA points out recycling is typically regulated at the local
level and thus we get a piecemeal approach. The EPA notes that loose plastic bags have always
been difficult to handle in the recycling process due to the high probability of the bags clogging
recycling equipment. To lessen this problem, recycler accept single use bags only if they are
bundled together in tight, tied packages. This can be accomplished by making recycling bins
available at every store that utilize single-use plastic bags. This would increase their collection
and allow them to be bundled and ultimately recycled. Thus, recycling might serve the same
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purpose as a bag ban. But the EPA stresses the underlying objectives of any bans (local, state, or
federal) should follow preference chain: reduction, reuse, recycling, and disposal. Following
these guidelines, most bag bans focus on reduction by charging a fee to encourage the use of
reusable bags.

The impetus behind the bag bans focus on four key factors: (1) Bags are typically made out of
petroleum-based plastic and don’t biodegrade when they are disposed of or escape into the
environment; (2) When plastic bags are disposed of on land they may be blown into creeks, lakes,
or oceans where they can entangle marine life or the animals may mistakenly eat the plastic bags
thinking that they are food; (3) The light-weight plastic is not easily recyclable; and (4) The bags
are often used only once before being thrown away. '’ Factor (1) is highly criticized when focusing
on the latest generation of plastic bags. Although crude oil is one of the raw materials for making
plastics, it is not the major feedstock for plastics production in the United States. Plastics are now
produced largely from natural gas.!®

Advocating for the use of plastic bags, the U.S. Energy Information Administration states that
plastic grocery bags are the greenest option at checkout and require fewer resources to produce
and transport than common alternatives. American plastic bags are made from natural gas, not
oil. In the U.S., 85 percent of the raw material used to make plastic bags is produced from natural
gas.'® The industry claims that newer plastic formulations do photo-degrade (i.e., exposure to
sunlight causes the breakdown of the components into smaller and smaller pieces. Plastic
polymers consists of molecular chains. The radiation from the sun breaks the large chains down
into smaller molecules. Although these smaller molecules are still too tough to digest. Overtime,
sunlight will eventually degrade these molecules further so that eventually they can be recycled
into organic molecules that are not harmful. Unfortunately, this final degradation process is likely
to take 500 years or more.?°

An article by the U.K. Environmental Agency, “Life Cycle Assessment of Supermarket Carrier
Bags” also is critical of the research findings on the effect of plastic bags on the environment.?!
This article also supports that fact that plastic bags can be the most environmentally friendly
option at checkout. New generation bags are 100 percent reusable and recyclable. Standard
reusable cotton grocery bags must be reused 131 times "to ensure that they have lower global
warming potential than" a plastic bag used only once.?? It would take 7.5 years of using the same
cloth bag (assuming one grocery trip per week) before it's a better option for the environment
than a plastic bag reused three times.??

Bag bans and taxes cannot guarantee a reduction in litter or an improvement in life of our
wildlife. Various studies show supposed “greener” alternatives actually place a greater burden
on the environment. This increased burden is due to the requirement of more natural resources
to produce and transport when factoring in costs on per use. Claim is also that most alternatives
to plastic bags are less recyclable.?* Other studies show that bag bans and taxes don't
meaningfully reduce litter or the amount of waste going to our landfills.?> Without plastic grocery
bags, people purchase replacement bags — often made of thicker, heavier plastic — and then
send those bags to the landfill.?® The proponents of the bag ban in Washington D.C. claim that
over the 4 years in which a tax on disposable bags has been effect, there has been a 60 percent
drop in household bag use and thus fewer plastic bags littering the streets. But the fees collected
have held steady at $150,000 to $200,000 per month and lend doubt to this reduction. See Table
1 for the progressive growth in fees over the years 2010 through 2013.%”
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Table 1. Washington D.C. Effects of the Plastic Bag Ban

Year Bag Fees Penalties Voluntary License Total Percentage
Tax | Plate Fees Change

2010 | $1,510,088 S0 $18,107 S0 $1,528,195

2011 | $1,845,413 $650 $69,849 $6,493 $1,922,405 25.8% 1

2012 | $1,993,183 $1,409 $64,117 $10,670 $2,069,379 7.6% 1T

2013 | $2,001,575 $2,602 $58,120 $10,753 $2,073,050 0.2% 1

Total | $7,350,260 $4,661 $210,194 $27,917 $7,593,032

Source: The Washington Post, "Tax data cast doubt on claims about declining use of plastic
bags in D.C."; January 2014.

Mixed support for the D.C. bag-ban law was provided by a survey of both individual
households and businesses conducted by Opinion Works of 600 randomly selected residents by
telephone and 177 businesses (73% which were independent businesses). Although there exists
concerns about how the individual survey was conducted which might invalidate the validity of
its findings. First, respondents claimed a reduction of plastic bag litter use, even though residents
failed to see any improvement in the level of trash in their neighborhoods. Second, an
overwhelming 80% of residents stated that they have reduced their usage of disposable bags
since the 5-cent fee was introduced. And finally, residents estimate of disposable bag usage in a
7 day period before law’s passage at 14.51/10 bags (mean/median) dropped to 6.99/4 bags
(mean/median) after its passage.

Four key finding from the business survey were reported. First, businesses reported a 50%
reduction in bag use on average (median). Second, 68% of businesses saw fewer plastic bag litter
around their stores. Third, 79% reduced the number of bags provided by 40%/35%
(mean/median). And fourth, the actual reduction in disposable bags purchased by businesses
dropped 47/50% (mean/median).?® The planned uses for the funds raised were notable focusing
on education, assistance for the poor, and cleanup.?® A follow-up article in the Washington Post
guestioned the actual benefits from the law. According to a city audit and The Washington Post’s
review of the fund set up to capture the collection of fees and taxes weaken the proponent’s
position. Criticized were the measurements for success that relied on nonscientific survey
techniques. Additional criticism was directed at the use of the fund set up to collect the fees and
taxes associated with the law. Detailed revealed that the funds were frivolously spent on field
trips for schoolchildren and employee salaries, rather than on tangible cleanup projects on the
river or its watershed.3° The auditor findings show the following distributions: 31.8% for
personnel; 21.7% for grants; 19.6% for community relations and advertising; 16.2% for capital
projects; and 10.7% for administration. The Post’s review showed only about one-third of the
spending went toward beneficial projects such as trash traps to clean the river, rain barrels and
rain gardens to catch runoff, green roofs, tree planting, or stream restoration.

The Environmental Protection Agency calculates that plastic bags, by weight, account for just
0.3 percent of the U.S. municipal solid waste stream.3! According to the 2015 Litter Survey
Ranking conducted by Environmental Resources Planning, plastic retail bags comprise a very
small portion —less than 2.0 percent — of litter.32 Also, to date, there is no proof that Washington,
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D.C.’s bag tax has done anything to actually decrease use of plastic bags or litter. According to a
Washington Post investigation, D.C. collected roughly $10 million—since 2010—without making
any environmental progress.3® Other studies also support these views.3*

The substitution effect of exchanging one object for another of equaling bad environmental
impact is illustrated by a ban in South Australia (SA).3 Bin liners, which are plastic bags used to
line garbage bins, have seen sales doubled since free plastic shopping bags were banned more
than two years ago. Most bin bags are made of thicker plastic than traditional bags, which means
they take longer to break down in the environment. This doubling is supported by firms such as
Woolworths. Coles, another department store note that sales of kitchen bags increased 40
percent in the year following the ban. Glad, a bin bag manufacturer, reported over a 50 percent
jump in kitchen-tidy bag sales in the first year of the ban in SA, compared with only a 5.5 percent
increase nationally in non-ban areas. For instance, 48 million Glad bin bags were bought in 2008,
rising to more than 73 million in 2009 and 84 million in 2010. The figures raised concerns about
whether the plastic bag bans are effective.

Even with mixed results of bag bans, there has been a push for a national ban on plastic one-
use bags. For instance from the Congressional Record—Extensions of Remarks (April 23, 2009),
Congressman James Moran from Virginia introduced Bill E947: The Plastic Bag Reduction Act of
2009. Claims cited for the bill include the giant “garbage patches” in our oceans caused by the
accumulation of garbage of which plastics of all types, including plastic bags are causing great
harm to wildlife. Data cited show 267 species have been endangered form entanglements and
ingestion. The proposed law encourages consumers to choose reusable bags by imposing a 5 cent
tax on single-use carryout bags beginning as early as January 1, 2010. On January 1, 2015, the
amount of the tax would increase to 25 cents per bag. The tax would apply to paper as well as to
plastic single-use carryout bags. To encourage recycling, for each 5 cents collected, the retailer
has the opportunity to apply for a tax credit of one cent to support a qualified bag recycling
program. An additional cent would be transferred to the Land and Water Conservation Fund. The
bill would also direct the Comptroller General to conduct a follow-up study of the law’s
effectiveness and to evaluate whether imposing a tax on other products, such as food wrappers
and containers, could also reduce their use. Since the bill was not pasted, it was reintroduced the
following year (April 22, 2010 Congressional Record—Extensions of Remarks E627) and again
failed to generate the necessary support for passage.

Reintroduced again in 2013 as the Trash Reduction Act of 2013, Representative Moran again
failed to generate much support or interest. Yet again he tried to shame his colleagues to win
their support by citing the facts supporting the extent of the problem. For instance, “Just how
bad is the trash problem? According to the U.S. EPA, the average American throws away about
4.4 pounds of trash each day or 1,600 pounds per year. That’s nearly 248 million tons of American
garbage each year. To put that in perspective, it's enough trash to fill a football-field-sized hole
over 93 miles deep. Or create a similar-sized stack of garbage that reaches low earth orbit. This
amount of trash could cover the state of Texas two and a half times or fill enough trash trucks to
form a line to the moon.”3¢

One thing is certain, there is a problem with not only plastic bags, but plastic containers and
bottles in general. An example of the destruction that plastic has had on sea birds such as
albatrosses, which roam across our oceans. Albatrosses and similar seabirds frequently grab food
wherever they can find it. For instance on Midway Island, which comes into contact with parts of
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the Eastern Garbage Patch, albatrosses give birth to 500,000 chicks every year. Two hundred
thousand of them die, many of them by consuming plastic fed to them by their parents, who
confuse it for food. In total, more than a million birds and marine animals die each year from
consuming or becoming caught in plastic and other debris.3’

Thus plastic bags can be hazardous, but the passage of the plastic one-use bag ban in
California to reduce litter and save wildlife cannot be claimed a success. At least, not yet. There
is little proof that this ban will produce any meaningful results, especially since one-use plastic
bags are such a small aspect of the total litter and garbage problem. Also complicating the process
is the introduction of “bans” on the bags bans. Michigan just passed a law (PA 389, December 28,
2016) that bans the banning of plastic bags. More specifically, the law prohibits local ordinances
from “regulating the use, disposition, or sales of, prohibiting or restricting, or imposing any fee,
charge, or tax on certain containers—plastic bags, cups, bottles, and other forms of packaging.32
Similar legislation was recently introduced in the Texas Legislature by State Senator Bob Hall
(Senate Bill 103, filed November 11, 2016; open for testimony March 14, 2017; pending).?® So
laws, both for and against plastic bags, continue to be enacted showing that the same “evidence”
is being used to justify both causes.
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10.

Endnotes
The July 1, 20015 date only applied to large grocery chains and pharmacies. Convenience
stores and liquor stores were to be phased in the following year on July 1, 2016.
https://leginfo.legislature.ca.gov/faces/bilINavClient.xhtmI?bill_id=201320140SB270

A “yes” vote supported the bag ban won 53.27% (7,228,900 votes) versus a “no” vote
46.73% (6,340,322).

https://ballotpedia.org/California_Proposition_67, Plastic_Bag_Ban_Veto_Referendum_(20
16)

For those that chose not to participate, the laws does permit stores to sell plastic bags for a
fee of not less than 10 cents per bag. This may seem like an incidental cost and to those in
the middle class or above, it is. But for the poor, it is an additional expense added to their
weekly food budget they can ill afford. Thus, the legislature put in a provision that exempts
customers using a payment card or voucher issued by the California Special Supplemental
Food Program for Women, Infants, and Children.Card/vouchers pursuant to Article 2
(commencing with Section 123275) of Chapter 1 of Part 2 of Division 106 of the Health and
Safety Code or an electronic benefit transfer card issued pursuant to Section 19972 of the
Welfare and Institutions Code.

See
https://www.savesfbay.org/sites/default/files/news release/Fact%20Sheet%20single%20us
e%20bags MASTER%205-9-14.pdf

See note 4 for additional details.

See https://www.cawrecycles.org/list-of-local-bag-bans/ for a summary from 151 California
cities and counties bag bans results prior to the statewide ban.

See “Hawaii’s plastic bag ban goes into effect, but. . . “ by Margaret Badore
http://www.treehugger.com/environmental-policy/hawaiis-plastic-bag-ban-goes-into-
effect-but.html

See http://www.latimes.com/local/politics/la-me-pol-brown-bills-20141001-story.html

“Charges for plastic bags: Motivation and behavioral effects” (volume 40, December 2014,
pp. 372-380 by Adrina Jekovcevic, Linda Steg, Nadia Mazzeo, Romina Caballero, Paul Franco,
Natalia Putrino, and Jesica Favara
http://www.sciencedirect.com/science/article/pii/S0272494414000863

“Economic Incentives and Residential Waste Management in Taiwan: An Empirical
Investigation” by Hai-lan Yang and Robert Innes, Environmental & Resource Economics
(2007) 37:489-519 http://web.b.ebscohost.com/ehost/command/detail?sid=91263d9a-
2270-469a-95f0-8b37de0b1f26%40sessionmgr120&vid=4&hid=124
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https://www.savesfbay.org/sites/default/files/news_release/Fact%20Sheet%20single%20use%20bags_MASTER%205-9-14.pdf
https://www.cawrecycles.org/list-of-local-bag-bans/

11.

12.

13.

14.

15.

16.

17.

18.

19.

“Analysis of the plastic-bag levy in South Africa” by Johane Dikgang, Anthony Leiman, and
Martine Visser, Resources, Conservation and Recycling 66 (2012) 59-65. http://ac.els-
cdn.com/S0921344912001073/1-s2.0-S0921344912001073-main.pdf?_tid=ae7e4d22-f918-
11e6-9622-00000aacb362&acdnat=1487779688 cbfba03572b493c9dd7d969590ef0a93

“Carbon footprint of shopping (grocery) bags in China, Hong Kong and India” by
Subramanian Senthilkannan Muthu, Y. Li, J.Y. Hu, and P.Y. Mok Atmospheric, Environment
45 (2011) 469-475. http://ac.els-cdn.com/$135223101000840X%/1-s2.0-
$135223101000840X-main.pdf?_tid=7e2bc504-f919-11e6-9ee5-
00000aacb360&acdnat=1487780036_a23c119ee63089373a8a22a468138320

“The introduction of a single-use carrier bag charge in Wales: Attitude change and
behavioural spillover effects” by Wouter Poortinga, Lorraine Whitmarch, and Christine
Suffolk. Journal of Environmental Psychology 36 (2013) 240-247 http://ac.els-
cdn.com/S0272494413000686/1-s2.0-50272494413000686-main.pdf?_tid=3a0425de-f91d-
11e6-9c26-00000aacb360&acdnat=1487781640_809fe9854celbd7d48eala814787668d

Other uses for plastic bags used to dispute their one time use can be found at
http:www.bagtheban.com/learn-the-facts

See University of Oregon College of Arts and Sciences, "Paper or Plastic? The Answer Might
Surprise You"; Fall 2012 for the complete interview summary
https://cascade.uoregon.edu/fall2012/expert/expert-article/

See https://www.epa.gov/smm/advancing-sustainable-materials-management-facts-and-
figures

U.S. Energy Information Administration article, "How much oil is used to make plastics?"
(April 2016) https://www.eia.gov/tools/fags/faq.cfm?id=34&t=6

Natural gas is used for process heat in the production of precursor chemicals and plastics
and as a feedstock for those precursor chemicals. Petrochemical feedstock naphtha and
other oils refined from crude oil are used as feedstock for petrochemical crackers that
produce the basic building blocks for making plastics. However, the primary feedstock for
U.S. petrochemical crackers are hydrocarbon gas liquids (HGL), of which 82% were
byproducts of natural gas processing in 2014. The remaining 18% of the HGL were produced
by U.S. refineries and contain both alkanes and olefins. Alkanes can used as feedstock for
petrochemical crackers, whereas refinery olefins, primarily propylene but also minor
guantities of ethylene and butylenes, can be used as direct inputs into plastics
manufacturing.

U.S. Energy Information Administration, "How much oil is used to make plastics?"; April
2016
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20

21.

22.

23.

24,

25.

26.

27.

28.

29.

. See http://scribol.com/environment/waste-and-recycling/the-north-pacific-gyre-100-
million-tons-of-garbage-and-growing/

(February 2011) http://www.bagtheban.com/learn-the-facts/environment

U.K. Environmental Agency, “Life Cycle Assessment of Supermarket Carrier Bags”, February
2011.

U.K. Environmental Agency, “Life Cycle Assessment of Supermarket Carrier Bags”, February
2011.

University of Oregon College of Arts and Sciences, "Paper or Plastic? The Answer Might
Surprise You", Fall 2012.

Environmental Protection Agency, “Advancing Sustainable Materials Management: Facts
and Figures”, April 2016.

The Scottish Government, "Proposed Plastic Bag Levy - Extended Impact Assessment";
August 2005 and The Advertiser, "Bin line sales double nation average after plastic bag
ban", August 2011.

The Washington Post, "Tax data cast doubt on claims about declining use of plastic bags in
D.C."; January 2014 (https://www.washingtonpost.com/local/dc-politics/tax-data-cast-
doubt-on-claims-about-declining-use-of-plastic-bags-in-dc/2014/01/09/7b8c2302-7870-
11e3-b1c5-739e63e9c9a7_story.html?utm_term=.f8d285ac3ele)

See
http://ddoe.dc.gov/sites/default/files/dc/sites/ddoe/publication/attachments/DDOE%2020
13%20Bag%20Law%20Survey%20Final%20Report%20%282%29.pdf

Specifics cited include: (1) A public education campaign to educate residents, businesses,
and tourists about the impact of trash on the District's environmental health; (2) Providing
reusable carryout bags to District residents, with priority distribution to seniors and low-
income residents; (3) Purchasing and installing equipment, such as storm drain screens and
trash traps, designed to minimize trash pollution that enters waterways; (4) Creating youth-
oriented water resource and water pollution educational campaigns for students at the
District public and charter schools; (5) Monitoring and recording pollution indices; (6)
Preserving or enhancing water quality and fishery or wildlife habitat; (7) Promoting
conservation programs, including programs for wildlife and endangered species; (8)
Purchasing and installing signs and equipment designed to minimize trash pollution; (9)
Restoring and enhancing wetlands and green infrastructure; (10) Funding community clean-
up events and other activities that reduce trash; (11) Funding a circuit rider program with
neighboring jurisdictions to focus river and tributary clean-up efforts upstream; (12)
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30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

Supporting vocational and job training experiences in environmental and sustainable
professions; (13) Maintaining a public website that educates District residents on the
progress of clean-up efforts; and (14) Paying for the administration of this program.

The Washington Post, "Is D.C.’s 5-cent fee for plastic bags actually serving its purpose?";
May 2015 (https://www.washingtonpost.com/investigations/nickel-by-nickel-is-the-dc-bag-
fee-actually-saving-the-anacostia-river/2015/05/09/d63868d2-8a18-11e4-8ff4-
f093129¢9c8b_story.html?utm_term=.13a05c1c101b

Environmental Protection Agency, "Advancing Sustainable Materials Management: Facts
and Figures 2013"; June 2015.

Environmental Resources Planning, LLC, "ER Planning PR Bags Report Brief — 2015 Litter
Survey Rankings"; 2015.

The Washington Post, "Tax data cast doubt on claims about declining use of plastic bags in
D.C."; January 2014 and The Washington Post, "Is D.C.’s 5-cent fee for plastic bags actually
serving its purpose?"; May 2015.

See http://www.bagtheban.com/learn-the-facts/environment#sthash.lklzCh7H.dpuf

The Scottish Government, "Proposed Plastic Bag Levy - Extended Impact Assessment";
August 2005 and The Advertiser, "Bin line sales double nation average after plastic bag
ban"; August 2011 (http://www.adelaidenow.com.au/news/bin-line-sales-double-nation-
average-after-plastic-bag-ban/news-story/5110eblecbe8e10e3e18d16e11545940)

See April 23, 2013 Congressional Record—Extensions of Remarks E511.

LA Times August 2, 2006 “Altered Oceans Part Four: Plague of Plastic Chokes the Seas by
Kenneth R. Weiss http://www.latimes.com/world/la-me-ocean2aug02-story.html

As reported in the Washington Post. See https://www.washingtonpost.com/news/energy-
environment/wp/2016/12/30/yes-this-is-real-michigan-just-banned-banning-plastic-
bags/?utm_term=.4dbd7e9809dc

SB 103 http://www.capitol.state.tx.us/BillLookup/Text.aspx?LegSess=85R&Bill=SB103

103 | Page



Appendix: Recycling Programs and Requirements by State

Table Al: Enacted Plastic Bag State Legislation

State Citation Status

2015 Ariz. Sess.

. Laws, Chap. |,
Arizona 271 (2015 SB Enacted
1241)
California 201458270 | UttO
———  |Referendum

California 2011 CA S 567 [Enacted

Cal. [Public
Resources]
Code § 42357.5
(2010 SB 228)

California Enacted

California 2006 AB 2449 |[Enacted

2009 HB 15;
Delaware /Amended by |Enacted
2014 HB 198

District of

Columbia 2010B 150 Enacted

Idaho* 2016 HB 372 [*Enacted

Summary
Prevents a city, town or county from regulating the
sale, use or disposition of plastic bags and other
“auxiliary containers” by an owner, operator or tenant
of a business, commercial building or multifamily
housing property. The law does not prevent a city,
town or county from continuing a voluntary recycling
and waste reduction program.
As of July 1, 2015 certain large stores are prohibited
from providing a single-use plastic carryout bag to a
customer, unless the retailer makes that bag available
for $0.10 and certain conditions are met.
Prohibits the sale of plastic products labeled as
compostable, home compostable, or marine
degradable unless it meets standard specifications.
Provides for a civil penalty for a violation.
Requires manufacturers of compostable plastic bags
to ensure that the bag is readily and easily identifiable
from other bags. Prohibits a compostable plastic bag
sold in the state from displaying a chasing arrow resin
identification code or recycling symbol in any form.
Retail stores must adopt an at-store recycling
program. Plastic bags used at retailers must have
clearly printed “Please Return to a Participating Store
for Recycling” on the bag.
Encourages the use of reusable bags by consumers
and retailers. Requires a store to establish an at-store
recycling program that provides an opportunity for
customers of the store to return plastic bags and
requires all plastic carryout bags to display a recycling
message.
Protects the aquatic and environmental assets of the
District of Columbia, bans the use of disposable non-
recyclable plastic carryout bags, establishes a fee on
all other disposable carryout bags provided by certain
retail stores, and establishes the recurring Anacostia
River Cleanup and Protection Fund.
States that any regulation regarding the use,
disposition or sale of plastic bags or other “auxiliary
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http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=200920100SB228
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=200520060AB2449
http://legis.delaware.gov/LIS/lis145.nsf/vwLegislation/HB+15/$file/legis.html?open
http://legis.delaware.gov/LIS/lis147.nsf/vwLegislation/HB+198/$file/legis.html?open
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https://www.legislature.idaho.gov/legislation/2016/H0372.htm

lllinois 2016 HR 1139 |Adopted

Maine 2010 SB 131 Enacted

Maine 1991 LD 1166 |Enacted

Missouri 2015 HB 722 *Enacted

New York 2008 AB 11725 Enacted

NortIT 2010 SB 1018 |Enacted
Carolina ———
Rhode 108 5B 2565 [Enacted
|S|and -

containers” shall be imposed only by a statute
enacted by the legislature.

Establishes “Recycle Thin Film Friday” in the State of
Illinois as an effort to reclaim used thin-film plastic
bags and to encourage consumers to use reusable
bags.

Convenes a work group, through a partnership with
state agencies and other appropriate entities, to work
towards a viable solution to the checkout bag issue to
achieve environmental benefits, maintain financial
viability for manufacturers and retailers and avoid
cost impacts, provides for a report to the legislature.
Retailers may only provide customers with plastic
bags if there is a receptacle to collect used plastic bags
within 20 feet of the entrance and all plastic bags
collected are then recycled.

Provides all merchants doing business in the state
with the option to provide either paper or plastic
bags. Prevents localities from imposing a ban, fee, or
tax upon the use of either paper or plastic bags.
Plastic Bag Reduction, Reuse and Recycling Act;
retailers of stores are to establish in-store recycling
programs that provide an opportunity for the
customer to return clean plastic bags to be recycled.
The plastic carryout bags provided by the store must
have printed on them “Please Return to a
Participating Store for Recycling.”

Reduces plastic and non-recycled paper bag use on
North Carolina’s Outer Banks. A retailer subject to
certain provisions shall display a sign in a location
viewable by customers saying “[county name] County
discourages the use of single-use plastic and paper
bags to protect our environment from excess litter
and greenhouse gases. We would appreciate our
customers using reusable bags, but if you are not able
to, a 100% recycled paper bag will be furnished for
your use.”

This legislation promotes the use of paper bags by
retailers. Retail establishments must offer the use of a
paper bags to the consumer. Every retail
establishment that provides customers with plastic
bags must provide conveniently located receptacles
where customers can return their clean and dry
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*(Pre-emption bills denoted with *)

plastic bags to be recycled. Failure to comply with
these laws is punishable with fines up to $500.

Table A2: 2015-2016 Pending State Legislation Summaries

State Bill
Number
Delaware HB 202
Hawaii HB 1507
Illinois SB 2224
Illinois HB 4202
MassachusettsHB 4168
MassachusettsHB 739

Massachusetts HB 1501

Massachusetts SB 434

MassachusettsSB 2286

Status

Pending —
Carryover

Pending —
Carryover

Pending

Pending —
Carryover

Pending
Pending —
Carryover
Pending —
Study

Order

Pending —
Carryover

Pending

Summary

Requires stores to charge five cents for every single-use
carryout bag that is provided to customers. Establishes
reporting requirements to track fees that are charged and
distribution of bags. Expands existing at-store recycling
program.

Convenes a working group to study methods of reducing
use of single-use plastic bags and non-recyclable paper
bags. Though all of Hawaii’s counties have enacted bag
bans, differences exist between them.

Creates the Plastic Bag and Film Recycling Act. Requires
manufacturers of plastic carryout bags to register with the
Illinois Environmental Protection Agency and pay to the
Agency an initial registration fee and annual registration
renewal fee.

Creates the Plastic Bag and Film Recycling Act. Requires
manufacturers of plastic carryout bags to register with the
Illinois Environmental Protection Agency and pay to the
Agency an initial registration fee and annual registration
renewal fee. (similar legislation to IL SB 2224)

Beginning Aug. 1, 2018 stores may no longer provide
single-use carryout bags to customers at point of sale.
Reusable bags, recycled paper bags and compostable
plastic bags may be sold for a minimum of 10 cents each.
Prohibits retail stores from distributing plastic carryout
bags at the point of sale. Retailers who provide carryout
bags must use recycled paper bags.

Requires every store to pay to the Commissioner of
Revenue an excise of two cents per plastic bag provided
to customers during the tax year—50 percent returned to
store; 50 percent retained by the Commonwealth.
Requires the Department of Environmental Protection to
promulgate regulations to prohibit the use of plastic
carryout bags by 2019.

Prohibits a vendor at a farmers market from providing a
single-use carryout bag to a customer. Makes exceptions
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http://legis.delaware.gov/LIS/lis148.nsf/vwLegislation/HB+202/$file/legis.html?open
http://www.capitol.hawaii.gov/session2015/bills/HB1507_.HTM
http://www.ilga.gov/legislation/fulltext.asp?DocName=&SessionId=88&GA=99&DocTypeId=SB&DocNum=2224&GAID=13&LegID=93193&SpecSess=&Session=
http://www.ilga.gov/legislation/fulltext.asp?DocName=&SessionId=88&GA=99&DocTypeId=HB&DocNum=4202&GAID=13&LegID=90984&SpecSess=&Session=
http://www.ilga.gov/legislation/fulltext.asp?DocName=&SessionId=88&GA=99&DocTypeId=SB&DocNum=2224&GAID=13&LegID=93193&SpecSess=&Session=
https://malegislature.gov/Bills/189/House/H4168
https://malegislature.gov/Bills/189/House/H739
https://malegislature.gov/Bills/189/Senate/S1501
https://malegislature.gov/Bills/189/Senate/S434
https://malegislature.gov/Bills/189/Senate/S2286

Massachusetts SB 2305 Pending

New lJersey

New lJersey

New York

New York

New York

New York

New York

New York

New York

New York

AB 2396 Pending

AB 3671

bend
/5B 2349 FENding

AB 1991 |Pending—
/ SB 703 Carryover

AB 3636 [Pending—
/ SB 4536 Carryover

Pending —
Carryover
Pending —
Carryover

SB 3098

SB 3329

Pending —

AB 5954
—  |Carryover

SB 7336/

% .
AB 9904 Pending

SB 7085 |Pending

AB 10368 |Pending

for bags without handles provided to protect items from
damage, contamination or to contain an unwrapped food
item.

Refers to the “Plastic Bag Reduction Act”, which states
that no store shall provide a single-use carryout bag to a
customer at the point of sale.

Provides for the decrease and eventual ban on use of
non-compostable plastic grocery bags.

Beginning June 1, 2017, store operators must charge a
five-cent fee for each single-use carryout bag provided to
the customer. Exemptions: customers 65 years of age or
older and individuals enrolled in SNAP, WIC or the Work
First New Jersey program. Dedicates revenue from the fee
to the Health Schools and Community Lead Abatement
Fund.

Creates the “Pennies for Park” program to provide funds
for capital expenditures at state parks and historic sites.
Imposes a one cent fee on single-use plastic carryout
bags.

Prohibits grocery stores from providing plastic carryout
bags requiring them to provide recyclable paper bags
instead at no charge.

Requires stores to charge five cents for each plastic bag
provided to customers.

Increases number of stores subject to the Plastic Bag
Reduction, Reuse and Recycling Act.

Requires greater number of stores in New York City to
provide a recycling bin for plastic bags. Grants co-
enforcement authority to the city over certain provisions
of the law.

Prohibits the imposition and/or collection of any tax, fee
or local charge on carry out merchandise bags.

Improves access to plastic bag collection bins by moving
the bin to the entrance of the store. Requires a sign be
placed above the bin to clarify that many other types of
plastic bags can be recycled at these locations and that
the bin must be emptied regularly. (similar to AB 10368)
Relates to certain recycling program requirements;
requires regular emptying of the bins; requires that
information already collected by retailers regarding
recycled plastic is transmitted to the Department of
Environmental Conservation; requires stores to maintain
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https://malegislature.gov/Bills/189/Senate/S2305
http://www.njleg.state.nj.us/2016/Bills/A2500/2396_I1.HTM
http://www.njleg.state.nj.us/2016/Bills/A4000/3671_R1.HTM
http://www.njleg.state.nj.us/2016/Bills/S2500/2349_I1.HTM
http://assembly.state.ny.us/leg/?default_fld=&leg_video=&bn=A01991&term=2015&Summary=Y&Text=Y
http://assembly.state.ny.us/leg/?default_fld=&leg_video=&bn=S00703&term=2015&Summary=Y&Text=Y
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http://assembly.state.ny.us/leg/?default_fld=%0D%0A&leg_video=&bn=S3098&term=2015&Summary=Y&Text=Y
http://assembly.state.ny.us/leg/?default_fld=%0D%0A&leg_video=&bn=SB+3329&term=2015&Summary=Y&Text=Y
http://assembly.state.ny.us/leg/?default_fld=%0D%0A&leg_video=&bn=AB+5954&term=2015&Summary=Y&Text=Y
http://assembly.state.ny.us/leg/?default_fld=%0D%0A&leg_video=&bn=SB+7336&term=2015&Summary=Y&Text=Y
http://assembly.state.ny.us/leg/?default_fld=%0D%0A&leg_video=&bn=a9904&term=2015&Summary=Y&Text=Y
http://assembly.state.ny.us/leg/?default_fld=%0D%0A&leg_video=&bn=SB+7085&term=2015&Summary=Y&Text=Y
http://assembly.state.ny.us/leg/?default_fld=%0D%0A&leg_video=&bn=A10368&term=2015&Summary=Y&Text=Y
http://assembly.state.ny.us/leg/?default_fld=%0D%0A&leg_video=&bn=A10368&term=2015&Summary=Y&Text=Y

records of recycling of plastic bags and make such records
available.
Declares that there shall be a tax of five cents upon plastic
New York AB 8479 |Pending |and paper shopping bags used to transport every sale of
tangible personal property by consumers.
Imposes a two-cent fee on each plastic bag supplied by
SB 540/ PPending— retail establishment. A portion of the collected fees will
HB 1431 Carryover be used for the improvement of recycling practices,
education and compliance.
*Pending — Prohibits the imposition of a ban, fee, or tax on the
Carryover |provisions of plastic bags at the point of sale.
Pending — [Establishes the Plastic Bag Recycling Advisory Board.
Carryover |Provides for a study and report.
Prohibits retail sales establishments from making
available plastic checkout bags, or plastic water bottles or
expanded polystyrene disposable food containers at the
point of sale.
Source: http://www.ncsl.org/research/environment-and-natural-resources/plastic-bag-
legislation.aspx

Pennsylvania

Pennsylvania HB 1280

Pennsylvania HB 1281

Rhode Island SB 2527 Pending
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The Search and Seizure Implications for Motor Vehicle ‘Stops’ Due to the Decriminalization of
Marijuana: Will probable cause be going up in smoke?

Richard H. Hubbard, Esq., J.D.
New England College

Marijuana law reform is going on practically throughout the country. According to the
National Conference of State Legislatures, as of April 2017, twenty-nine states have either
decriminalized the manufacture, sale, and possession of marijuana for medical purposes, or
legalized it in small quantities. ! In seven, first-time possession of a small amount of marijuana
for recreational use is punishable only by a fine.? At the federal level, on the other hand,
marijuana remains classified as a Schedule | substance. 3 This article examines the ‘search’ and
‘seizure’ implications of these law changes, with a specific focus on the ‘probable cause’
requirement for law enforcement investigatory activity when making a motor vehicle stop.

Decriminalization v. Legalization.

As a preface, it is important to weigh the differences of these terms in both the legislative
and judicial context. Ultimately, as this article details, the semantics may, for ‘probable cause’
determinations, become quite important. Over the past few decades, states have been evolving
their positions on marijuana, including decriminalization initiatives, legal exceptions for medical
uses, and the legalization of certain quantities for recreational use. As a beginning point though,
it is useful to understand that marijuana decriminalization differs markedly from legalization.

A. Decriminalization.

Essentially, ‘decriminalization’ means that a state has repealed, or amended, its law to
remove criminal penalties so individuals would not be subject to prosecution, having a criminal
record or receiving a jail sentence. Infractions are punishable by a ‘civil’ fine only. 4 For instance,
if a state decriminalizes the possession of marijuana in small amounts, possession of marijuana
within the specified small amount would be still violate state law; however, it would constitute a
‘civil’ offense and subject the individual to a civil penalty, not criminal prosecution. By
decriminalizing possession of marijuana in small amounts, states are not legalizing possession.

! See http://www.ncsl.org/research/health/state-medical-marijuana-laws.aspx.

2 In these jurisdictions, first-time possession of a small amount of marijuana is punishable only by a fine and/or
participation in an examination, drug education, or drug treatment: Seven states have legalized possession of a
small amount. (Alaska, CA, Colorado, Maine, Massachusetts, Nevada, Oregon and Washington and D.C).

3 Possession of marijuana in any amount remains a federal offense. See Title 21, U.S.C. Section 844(a). In October
of 2009, the Obama administration sent a letter to federal prosecutors encouraging them not to prosecute people
who distribute marijuana for medical purposes in accordance with state law. See “Justice Department Update to
Marijuana Enforcement Policy’ dated August 29", 2013. Any probable cause determination in a federal case would
be unaffected by state marijuana initiatives and case law discussed in this article.

41n Massachusetts as an example, aa person in possession of an ounce or less of marijuana is subject to a civil
penalty of $100. See, e.g., MGL, Chapter 94C, Section 32L and Chapter 40, Section 21D.
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B. Medical Marijuana.

In 1996, California became the first state to amend its drug laws to allow for the medicinal
use of marijuana. California has since legalized possession. And now, over half of the states, and
the District of Columbia, allow for the medicinal use of marijuana. Typically, qualified users of
medical marijuana are exempted from state prosecution.

C. Legalization.

Colorado and Washington are two examples of states which have voted to legalize, regulate,
and tax small amounts of marijuana for recreational use. This has been followed by legalization
initiatives in Alaska, Oregon, and the District of Columbia. These recreational initiatives all
legalize the possession of specific quantities of marijuana by individuals 21 years or over. Some,
like Colorado, Alaska, Oregon, and the District of Columbia allow for private citizen cultivation.
Also, several specify that the operation of a motor vehicle while under the influence of marijuana
remains a crime.> Others, like Colorado, allow any individual over 21 to grow small amounts of
marijuana for personal use, but specifies that marijuana may not be consumed ‘openly or publicly
or in a manner that endangers others.” ® But importantly in any ‘probable cause’ determination,
in these states possession as authorized, is neither a criminal or civil violation.

D. Summary.

Within each context, it is necessary and informative, if not controlling, that each state’s law
be examined for the specific uses allowed and conditions thereof, and penalties provided,
especially for subsequent violations. The determination of ‘probable cause’ in any given instance
may very well ultimately hinge on the specific state’s laws, wording and legislative intent as the
following analysis will demonstrate.

Probable Cause in a Motor Vehicle Context.

It is firmly established that a police officer has probable cause to conduct a search when ‘the
facts available to him would warrant a person of reasonable caution in the belief that contraband
or evidence of a crime is present.” ” The Supreme Court has ruled that a “practical, non-technical
probability that incriminating evidence is involved is all that is required.” & Probable cause is a
totality of the circumstances decision and exists when a reasonably prudent person is justified in
finding a fair probability that evidence of criminal conduct will be found. ° For several decades
now, the smell, or sight, of marijuana alone has been held to be adequate probable cause to
search a vehicle.1®

It has been widely recognized that, provided the original stop is legitimate, the smell of pot
coming from a vehicle would typically provide probable cause to justify, under the Carroll

5 See Washington Initiative 502, http://sos.wa.gov/_assets/elections/initiatives/i502.pdf.

6 See Colorado Amendment 64, Colo. Const. art. XVIII, Section 16, cl. 3.

7 Texas v. Brown, 460 U.S. 730, 742, (1983) (plurality opinion) (quoting Carroll v. United States, 267 U.S. 132, 162
(1925).

8 Brinegar v. United States, 338 U.S. 160, 176 (1949).

9 Illinois v. Gates, 462 U.S. 213, 238 ( 1983 ).

10 United States v. Johns, 469 U.S. 478, 482 (1985).
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doctrine 1%, a search of the entire vehicle, including all packages and containers inside the vehicle
so long as those packages and containers would be capable of concealing contraband.'?2 However,
within the context of the automobile exception, some courts have now ruled that, due to their
state’s decriminalization initiative, the odor of burnt marijuana alone now does not give rise to
probable cause to search a vehicle. At this time, these jurisdictions are in the minority.

A. No Probable Cause

For example, in Commonwealth v. Cruz 13, on June 24%™, 2009, Officers Christopher Morgan
and Richard Diaz were in the Hyde Square neighborhood of the Jamaica Plain section of Boston.
Patrolling in plain clothes in an unmarked Ford Crown Victoria automobile, the officers saw a
vehicle parked in front of a fire hydrant. The vehicle’s windows were rolled down and it was light
outside. Inside, the officers could see a driver, and the defendant who was sitting in the front
passenger seat. As the officers drove down the street, Officer Diaz saw the driver light a small,
inexpensive cigar that is commonly known to mask the odor of marijuana smoke. Both officers
recognized the defendant as a neighborhood resident.

Pulling up next to the car, Officer Morgan asked the driver to explain why he was parked in
front of the fire hydrant. The driver replied that he was waiting for his uncle who lived in a house
nearby. While the officers were stopped next to the car, Officer Morgan saw the defendant
smoking the cigar. At this point, both officers got out of their unmarked cruiser and walked
toward the car. Officer Morgan approached the driver’s side and Officer Diaz went to the
passenger side. From the driver’s side, Officer Morgan could smell a ‘faint odor’ of burnt
marijuana. Officer Morgan noticed the driver was ‘very nervous’, had trouble breathing’ and ‘it
almost looked like he was panicking’. When asked whether he had been smoking marijuana, the
driver replied that he had smoked “earlier in the day’. Morgan asked the driver if there was
anything inside the car that the officers ‘should know about’. The driver responded, ‘No.’

Meanwhile, Officer Diaz also saw that the defendant appeared ‘nervous’ and made little eye
contact with Diaz, choosing to look straight ahead or down. Neither officer saw any contraband
or weapons within plain view in the car. There was no evidence that either driver made furtive
gestures or threatening movements. The officers did not ask for his license and registration.
Neither officer conducted any field sobriety tests to determine if the driver was presently under
the influence of marijuana. Instead, the officers called for backup, and four additional officers
arrived, and ‘based on the odor of marijuana and just the way they were acting,” both the driver
and the passenger were ordered out of the car.

As the defendant stepped out of the car, Diaz asked him if he had ‘anything on his person.’ In
the presence of the six police officers, the defendant told Diaz he had ‘a little rock for myself’ in

11 Generally, for a search of an automobile a law enforcement officer must obtain a warrant. See Riley v. California,
134 S.Ct. 2473, 2482 ( 2014 ). One exception to the warrant requirement is the ‘automobile exception’, under
which a law enforcement officer may conduct a warrantless search of a vehicle base on probable cause. See
California v. Acevedo, 500 U.S. 565, 569 ( 1991 ). The automobile exception originates from the case of Carroll v.
United States, 267 U.S. 132 ( 1925).

12 See generally, Wyoming v. Houghton, 526 U.S. 295 (1999) and United States v. Ross, 456 U.S. 798 (1982).

13 Commonwealth c. Cruz, 459 Mass. 459,472, 475-476 (2011). In 2008, because of an initiative petition adopted
by the voters, possession of one ounce or less of marijuana changed from being a criminal to a civil offense in the
Commonwealth. See G. L. c. 94C, §§ 32L-32N.
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his pocket. Diaz reached into the defendant’s pocket and retrieved the item, which Diaz
estimated to be four grams of crack cocaine. The lower court had concluded, in granting the
Defendant’s motion to suppress, that the police had permissibly approached the car because it
was parked in front of a fire hydrant, a civil traffic violation. The court found, however, that since
the stop was made in daylight, and the defendant made no furtive or threatening movement,
and the defendant was known to the officers, the officers should not have ordered the defendant
out of the car based on the odor of burnt marijuana alone. The court reasoned that since the
decriminalization by the Legislature of possession of one ounce or less of marijuana, coupled with
the driver’s statement that he had been ‘smoking earlier in the day’, suggested that any
marijuana that remained would be less than one ounce. Finally, it found that ‘there was no
probable cause to believe that the defendant or the driver were committing any criminal offense.
Therefore, the court ruled the officers were not justified in ordering the defendant out of the car
and granted the motion to suppress.

The state appealed the order to the Massachusetts Judicial Supreme Court. It argued the odor
of burnt marijuana may still provide the police with probable cause or, at least, reasonable
suspicion, that a crime is occurring justifying the vehicle exit order by the police. It contended the
stop’s location, a high crime neighborhood; the defendant’s nervous demeanor; and the
occupant’s sharing of a cigar were facts which, when coupled with the odor of burnt marijuana,
created the suspicion of criminal activity justifying the exit order.

The court disagreed. It stressed the defendant lived on the very street on which the
encounter occurred and was known to one of the officers. Further, the defendant’s nervous
demeanor was not a sufficient factor on which to base suspicion of criminal activity. And, most
importantly, the court found that there were no articulable facts to support a reasonable
suspicion that the defendant possessed more than one ounce of marijuana. The court held the
exit order was unsupportable based on ‘reasonable suspicion’ as required for a lawful Terry stop,
or investigative detention.*

Finally, the court addressed the important issue of whether despite the lack of any basis for
the exit order the officers had probable cause to conduct a warrantless search of the vehicle
under the ‘automobile exception’ 1> Here, the Commonwealth’s argument was that, if the police
have probable cause to believe that contraband, i.e., any amount of marijuana, is in a vehicle,
the police may validly conduct a warrantless search.

The Massachusetts Supreme Judicial Court, however, was not persuaded by this reasoning. It
determined there were no facts to support probable cause to believe that a criminal amount of
contraband was present in the car. The court stated the same standard for the issuance of a
search warrant to search a car should apply. It found that standard could not be met and,
therefore, it was unreasonable for the police to order the defendant out of the car to facilitate
the warrantless search.

1) A ‘Burnt’v. ‘Unburnt’ Analysis

1% Terry v. Ohio, 392 U.S. 1, 20-21 (1968 ). Under Terry, the police must be able to point to ‘specific’ and
‘articulable’ facts that give rise to the reasonable suspicion of criminal activity. When properly applied, it
permits officers to interdict crimes as they are occurring or about to be committed.

15 Carroll v. United States, 267 U.S. 132 (1925 ). Under the automobile exception, a warrantless search of an
automobile is permitted when police have ‘probable cause to believe that a motor vehicle on a public way contains
contraband or evidence of a crime.
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Also in Massachusetts, the Cruz decision has subsequently been applied in a 2014 case.® In
this case, law enforcement officers responded to a vehicle collision in which the defendant’s
vehicle had rear-ended another vehicle. One of the officers noticed a strong odor of fresh
marijuana near the defendant’s vehicle. The defendant was asked whether his vehicle contained
marijuana. He replied in the affirmative and provided the officers with the key to the glove
compartment. Inside, the officers found a bag of marijuana (search # 1). After removing the bag
of marijuana, the officers continued to detect a strong odor of marijuana in the car. When
guestioned again, the defendant admitted that his vehicle contained more marijuana. Next, the
officers began a search of the car ( search # 2 ). They found a backpack in the backseat
containing more marijuana.

The trial court denied his motion to suppress the bag found in the glove compartment.
However, it granted the motion as to the marijuana found in the backpack.!’ The State appealed
and, while the case was pending in the intermediate appellate court, the Supreme Judicial Court
of Massachusetts transferred the case on its own order. The Court vacated the trial court’s
granting of the motion to suppress and remanded with instructions to determine whether there
was probable cause to arrest the defendant after they seized the marijuana in the glove
compartment. The Court cited its earlier decision in Cruz where it held the odor of burnt
marijuana alone did not suggest criminal activity.

The Court stated that, although the strength of the odor of burnt marijuana might correlate
to the amount of marijuana more closely than the odor of fresh marijuana, it did not follow that
a strong odor of fresh marijuana indicated a criminal amount establishing probable cause. It
noted that the record contained no evidence that the officers had undergone specialized training
that would allow them to discern, by odor, not only the presence and identity of a controlled
drug, but also its weight.'® The Court stated:

“In sum, we are not confident, at least on this record,

that a human nose can discern reliably the presence of a criminal
amount of marijuana, as distinct from an amount subject only to a
civil fine. In the absence of reliability, a neutral magistrate would
not issue a search warrant and, therefore, a warrantless search

is not justified based solely on the smell of marijuana, whether
burnt or unburnt.*®

B. Probable Cause Exists.
In contrast, there are several courts which have held that, despite the decriminalization of
marijuana in small amounts for personal use, when an officer has probable cause to believe a

16 Commonwealth v. Overmeyer, 11 N.E. 3d 1054 ( Mass. 2104 ).

17 1d. at 1057.

18 d. at 1059.

19 Courts in Maine, Oregon, California, Minnesota and Colorado have reached this conclusion. See State v. Barclay,
398 A.2d 795 ( Me. 1979 ); State v. Smalley, 225 P. 3d 844 ( Or. App. 2010 ); People v. Waxler, 224 Val. App. 4" 712
(2014 ), as modified on denial of reh’g ( Apr. 3, 2014, review denied ( June 11, 2014 ); State v. Ortega, 749 N.W. 2d
851 ( Minn. Ct. App. 2008), aff’d, 770 N.W. 145 ( Minn. 2009 ); People v. Zuniga, 372 P. 3d 1052 ( Colo. 2016 )
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validly stopped automobile contains any quantity of marijuana, a warrantless search is justified
based on the likely presence of contraband. 2°

A good illustration of the majority view of the issue is Robinson v. Maryland. ?* This case is a
consolidated set of appeals where defendants challenged warrantless searches of their vehicles
by officers who based probable cause only on a strong ‘odor’ of marijuana. As of October 1%,
2014, under Maryland law, possession of less than ten grams of marijuana became a ‘civil
offense’ that is punishable by a fine.??

Distilled succinctly, the defendants argued that Carroll v. United States is not determinative
because possession of less than ten grams of marijuana was no longer a criminal offense as a
result of Maryland’s decriminalization changes and the fact that the odor of marijuana indicates
only its presence, not its amount. Central to the argument posited was the premise that law
enforcement officers cannot conduct warrantless searches for civil offenses.

The State, on the other hand, contended that the decriminalization of possession of less than
ten grams of marijuana does not affect existing case law which permits a warrantless search of a
vehicle based on the odor of marijuana. It argued that the Carroll doctrine permits these
warrantless searches, regardless of whether the offense is ‘criminal or ‘civil’ because, despite
decriminalization, marijuana remains contraband which is subject to seizure.

In its opinion, the court reiterated the standard of probable cause:

“Probable cause exists where, based on the available facts, a person of reasonable caution
would believe ‘that contraband or evidence of a crime’ is present.” 23

The court then examined an earlier Maryland case in which the Maryland Court of Appeals
concluded that the decriminalization of possession of less than ten grams of marijuana did not
alter the status of marijuana as contraband in Maryland. 2% It also cited the four other jurisdictions
which have addressed the issue similarly.

For instance, the Supreme Judicial Court of Maine has held, that despite a statute that made
possession of a small amount of marijuana a ‘civil violation’. marijuana remained contraband
subject to seizure.?> In Barclay, a law enforcement officer stopped a vehicle that the defendant
was driving because the vehicle’s exhaust system appeared to be faulty. While at the driver’s side
of the vehicle, the law enforcement officer smelled marijuana smoke. He searched the vehicle
and found two pipes and several marijuana cigarette butts, which were tested and found to
contain marijuana. The defendant moved to suppress the marijuana, contending that the search
was unlawful because the Fourth Amendment does not permit a search for evidence of a civil
violation.

The court held that the police officer had probable cause to believe that the vehicle in
guestion contained marijuana. Key to the court’s rationale was the determination that a law
enforcement officer may search for goods whose possession is punishable only by a civil violation,
as those items can be the subject of a search warrant under Maine statutes. Thus, it held that,

20 See State v. Smalley, 233 Or. App. 263, 265, 270-271 ( 2010 ).
21 See Robinson v. Maryland, 152 A. 3d 661 ( 2017 ).

22 see Md. Code Ann., Section 601©(2).

23 See Florida v. Harris, 133 s. Ct. 1050, 1055 ( 2013 ).

24 Supra n. 22 at 664-65.

25 Statev. Barclay 398 A.2d 794 ( 1979.
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notwithstanding its new status under decriminalization, marijuana remains contraband and thus
subject to search.

Oregon courts have reached a similar result. In State v. Smalley 28, a police officer stopped a
vehicle in which the defendant was a passenger. The driver consented to a search of the vehicle.
The officer noticed an odor of marijuana coming from a backpack behind the driver’s seat. He
searched the backpack and discovered marijuana. The passenger then admitted the backpack
belonged to him. In a motion to suppress, the defendant argued that a police officer cannot
search for marijuana without probable cause to believe that there is a criminal amount of
marijuana present. The trial court granted his motion to suppress.

On appeal, the court concluded the police had probable cause to believe that the backpack
contained “at least some amount of contraband’ based on the officer’s testimony concerning the
odor of marijuana emanating from the backpack.?’” The Court rejected the argument put forth
by the defendant stating:

“probable cause to believe that a lawfully stopped automobile which was mobile at the
time of the stop contains contraband or crime evidence justifies an immediate warrantless
search of the entire automobile for the object of the search...”?®

The Court concluded that the terms “contraband or crime evidence” are not identical. It
reasoned the word “contraband” includes anything that is ‘illegal’ to possess, including marijuana
in any amount. And, therefore, police may search for goods that encompass that definition, even
if the goods did not constitute evidence of a crime.?°

In a recent Minnesota case 3, a police officer stopped a vehicle in which the defendant was
a passenger. The officer noticed an odor of burnt marijuana coming from the vehicle’s passenger
compartment. The driver consented to a search of the vehicle and the officer asked the driver to
exit. As the officer patted the defendant down, the defendant handed him a small amount of
marijuana. As well, a narcotics dog was present and he alerted to the vehicle’s center console
and the seat where the defendant had been sitting. The police officer searched the vehicle’s
center console and found a rolled-up dollar bill with cocaine on it. He then searched the
defendant more thoroughly and found a folded dollar bill also with cocaine on it.

The trial court denied his motion to suppress. On appeal, the Court of Appeals of Minnesota
affirmed finding the officer had probable cause to search the vehicle based on the odor of
marijuana.3! It held that the police officer had probable cause to search the defendant after he
handed over a non-criminal amount of marijuana because, whether detected by sight or smell,
the presence of marijuana in any amount in one location indicates that there may be more in
another location.??

26 225 P. 3d 844 ( Or. Ct. App. 2010)

27 |d. at 847.

28 |d. at 848.

2 |d.

30 State v. Ortega, 770 N.W. 2d 145 ( 2009 )
31d. at 854.

32 d.
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Medical Marijuana Only States.

With respect to a probable cause determination, will it matter that it is a state, or jurisdiction,
has passed only medical marijuana laws. The answer is ‘possibly’, if a recent decision out of New
Jersey is any indication based on its analysis. 33 In 2010, New Jersey passed its ‘Compassionate
Use Medical Marijuana Act’ ( CUMMA ).3* The CUMMA law created a limited exception allowing
possession of marijuana for medical use by qualifying patients who obtain the appropriate
registry identification card. 3°

Sometime after 1:00 a.m. on January 7, 2012, New Jersey State Police received a report of
three gunshots near an intersection in Fairfield Township. Trooper Matthew Gore was dispatched
and arrived two minutes later. Gore observed three parked cars near a residence where there
was a party. Gore approached the only occupied car, containing three males, to ask about the
reported gun shots. The defendant rolled down the driver’s window of the car. He denied seeing
or hearing anyone fire a gun. Gore then asked the defendant if he had attended the party.
Defendant replied he had just arrived to pick up his cousins but he had been at the residence
only for a short time.

After conversing with the defendant for one or two minutes, Trooper Gore continued up the
street to the residence and spoke to the young female holding the party. She said she heard three
gunshots but was unclear who fired the shots. While walking back to his vehicle, Trooper Gore
heard a woman a couple of houses away yelling at defendant’s vehicle which had pulled into her
driveway. She was telling the defendant to get his car out of her driveway. Gore approached the
defendant’s car to speak with him. As he did so, he detected the odor of burnt marijuana coming
from the car. Gore asked the defendant and the other two males to exit the car. All three were
arrested and searched. In the search incident to arrest, Gore found a small baggie of marijuana
in an exterior pocket of defendant’s jacket, and a handgun in the interior pocket.

The defendant was charged with unlawful possession of a handgun and possession of
marijuana. He moved to suppress both the gun and drugs. The trail court denied the motion. In
his appeal, the defendant argued, as a result of CUMMA, marijuana was no longer ‘per se
contraband’ and that the odor of marijuana was no different than an officer smelling alcohol
emanating from the vehicle. Under a New Jersey ruling in 1999, the court had held that odor of
alcohol on a driver’s breath was not sufficient probable cause to search the vehicle for open
containers of alcohol without a warrant because the use of alcohol is not a per se violation of the
law.3®

The appeals court, however, distinguished ‘marijuana’ from ‘alcohol’. It observed that alcohol
was a ‘lawful’ product, whereas ‘marijuana’ remained ‘illegal’ except in the instance of a
registered, qualifying patient. It held that, absent evidence of the person suspected of possessing
or using marijuana having a registry identification card, the detection of marijuana by a sense of
smell provides an officer with the necessary probable cause to believe that the crime of unlawful
possession has been committed. 37

33 State v. Myers, 122 A. 3d 994 ( 2015 )

34 N.J.S.A.. 24:61-1to -16

35 N.J.S.A.. 2C:35-18.

36 See State v. Jones, 326 N.J. Super. 234, 241 ( App. Div. 1999 ).
371d. at 244-45.
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Odor of Marijuana in a SIA context under Gant.

Under Arizona v. Gant, a ‘search incident to arrest’ of a person into a vehicle is now only
permissible when the arrestee is (1) unsecured and within reaching distance of the passenger
compartment at the time of the search, or (2) it is reasonable to believe that the vehicle contains
evidence of the crime for which the person is arrested. 38 In these situations, officers can, under
the prescribed circumstances, conduct a limited search (in terms of scope) into the passenger
compartment of a vehicle.

While making an arrest, for instance of the driver who is ‘unsecured’ and within ‘reaching
distance of the passenger compartment, what if the officer detects an odor of marijuana in the
vehicle during the Gant- based search? It is very likely any probable cause determination to
conduct a further, enlarged search of the vehicle, under the ‘automobile exception’ will depend
on the particular analyses above. In other words, as long as lawful arrest has been made of a
driver or an occupant (for example other than for marijuana possession related offense), and the
Gant criteria are present and can be established, the elongation of the vehicle search based on
the odor of marijuana would be no different in any jurisdiction. There would be a clear, separate
judicial determination of the probable cause for the extended search based on how that
jurisdiction interprets situations discussed herein. In other words, where the Gant search ends
and the ‘automobile exception’ search began. Any analysis of the probable cause inquiry would
follow the respective lines of reasoning, for that jurisdiction, discussed herein.

Canine Sniffs

Lastly, the use of canines around vehicles is also pertinent to the issues already reviewed. Up
until now, without the consent of a driver to search the vehicle, the police may develop probable
cause using a drug sniffing dog as an investigative tactic. A police officer can circle a canine around
the car while the citation is being issued, or stop being conducted. 3° If the dog ‘alerts’, this will
give the police the probable cause to search the car. ° But, in the absence of a driver’s consent,
the police cannot ‘exceed’ a traffic stop in order to use the drug sniffing dog and search the
vehicle following the dog’s alert. 4

Whether the jurisdiction has decriminalized or legalized, the circling of a canine around a
vehicle, during the stop, will remain constitutionally appropriate. This investigative step is not a
Fourth Amendment search. 4? In jurisdictions that have changed their marijuana laws, the issue
of whether the ‘alert’ constitutes probable cause will likely be no different from that of an officer
who smells the odor. The probable cause analysis would be no different from any of the foregoing
examples.

Conclusion.
In jurisdictions that have either decriminalized, or legalized, what will be the most persuasive,
judicial rationale for the probable cause determination in the motor vehicle context can be a
‘toss-up’ as we are seeing in some of the early decisions in this area. What is clear is that the

38 Arizona v. Gant, 556 U.S. 332, 343, 351 ( 2009 ).

39 llinois v. Caballes, 543 U.S. 405, 409 ( 2005 ).

40 See Florida v. Harris, 133 S.Ct. 1050,1057 ( 2013 ).

41 See, e.g., Rodriquez v. United States, 135 S.Ct. 1609, 1612 ( 2015)
42 See lllinois v. Caballes, supra at note 40.
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beginning point will be an examination of the state’s precise statutory language and legislative
intent.

A strong argument for prosecutors might be that probable cause is established in such an
instance because, whether in is a decriminalized or legalized state, the scent of marijuana gives
an officer the basis to confirm compliance with the law’s dictates, i.e., that the amount possibly
in the vehicle is less than the legal amount. The only way to determine this would be to conduct
a search of the vehicle. Since several courts have interpreted the marijuana law changes as still
meaning remains ‘contraband’, the odor alone could mean that a unlawful amount is in the
vehicle.

There has even been a privacy issue found by at least one court. 3 The concern cited is that,
in a medical marijuana jurisdiction, these patients could become second-class citizens who lose
their privacy if the scent of marijuana furnishes probable cause to search.

Ultimately, there are likely two key issues here that will be determinative as these cases move
through other courts in the country. First, is how a court views the status of marijuana is likely to
be very important. Typically, possessing any amount over the specified quantity is still a ‘crime’.
In any probable cause inquiry, the key analysis is whether a reasonably prudent person would
think that a fair probability exists that the vehicle contains ‘contraband’ over the allowable
guantity. This, of course, could depend on many factors. But, detection of an odor alone is likely
to continue to provide law enforcement with the argument that a reasonable person would
believe that there is a fair probability that the vehicle contains evidence of a crime or contraband.
And reasoning so, most courts will continue to allow these motor vehicle searches as legitimate
‘automobile’ exceptions to the Fourth Amendment’s warrant requirement, whether it is the
officer, or his dog, that does the detection.

43 See State v. Sisco, 359 P.3d 1, 10 ( Ariz. Ct. App. 2015 ) ( vacated 373 P. 3d 549 ( Ariz. 2016 ).
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Doing More with Less: Exploring Public Defenders’ of Workplace Challenges

The challenges of public defenders (PDs) are well documented, particularly those issues
related to resource constraints and excessive caseloads, and the resulting morale and turnover
issues. Other challenges are less well covered, including challenges related to defending solely
indigent clients, mistreatment by court personnel, and an inability to decline cases. Additionally,
little research has explored how public defenders perceive these challenges and the ways in
which it impacts their work. Drawing upon semi-structured interviews, the current inquiry
provides a qualitative assessment of frequently and less frequently covered challenges, and the
ways it impacts the work of public defenders. Findings indicate that public defenders feel
confident representing their clients in plea negotiations, but feel greater stress when cases go to
trial. Public defenders are frustrated from interactions with clients, the public, and court officers.
The current inquiry also finds that indigent clients present unique challenges due to intersections
of poverty with unemployment, homelessness, and racial or ethnic background as it relates to
treatment by the courts. Furthermore, public defenders report systemic organizational
challenges to compliance with the American Bar Association (ABA) recommendation that they
refuse to accept cases they feel unprepared to defend. Implications for future research and
policy are discussed.

Michael T. Rossler, Ph.D.
lllinois State University

Lillie Seggelke, B.A.
lllinois State University

Tara Thomas, B.S.
The John Marshall Law School

The Sixth Amendment to the U.S. Constitution, written in 1789, guarantees the right to have
the Assistance of Counsel for a citizen’s legal defense. It was not until 1963 that the U.S. Supreme
Court decision Gideon v. Wainwright extended the right to court appointed counsel beyond
capital cases. The promise of Gideon, along with other decisions such as Escobedo and In re Gault,
was the provision of effective counsel for those who cannot afford an attorney. The extension
of counsel to less serious cases and additional stages in the criminal process led to expansion of
pro bono counsel and public defenders’ offices.

The required expansion for provision of court appointed counsel in criminal trials for indigent
defendants led to a remarkable increase in pro bono counsel for the indigent through a variety
of different models (Johnson, 2014).! The public defender model is likely the most familiar model
to most Americans, as virtually every county with a population over 750,000 uses the public

! The most commonly used models are assigned counsel, contract, and the public defender, although most
jurisdictions use some hybrid of these models (Spangenberg and Beeman, 1995). As of 1986, about 37 percent of
U.S. counties used the public defender model.
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defender model (Spangenberg and Beeman, 1995). The workplace challenges of public
defenders have only increased since Gideon, as the resources provided have not kept pace with
the increased crime and incarceration rates from the 1960s to the present day. The expansion
of demand has left public defenders’ offices with inadequate resources, heavy caseloads, and
diminished workplace morale.

While the issues with these systems have been noted, little research has inquired public
defenders directly about the impact these challenges have on their work and morale. The reality
is that public defender systems are woefully underfunded (Carmichael et al., 2015; Giovanni and
Patel, 2013; Ogletree, 1995), have inadequate access to investigative resources, have excessively
high caseloads (Carmichael et al., 2015; Leftstein, 2011; Ogletree, 1995), and suffer from morale
issues (Leonetti, 2015; Ogletree, 1995). The existence of these challenges is documented, but
the perceptions of how these issues impact the working lives of public defenders are less well
researched.

In addition to these well covered challenges, other challenges have received scant research
attention, including those related to interactions with impoverished clients and a workplace
culture that prevents the refusal of accepting new cases even if the attorney knowingly cannot
provide adequate representation. While the issues have been identified (Leonetti, 2015;
Ogletree, 1995), they have not received systematic inquiry.

Drawing upon semi-structured interviews with public defenders from two lllinois counties,
the current inquiry seeks to explore the ways public defenders perceive their work-related
challenges. Public defenders were asked about excessive caseloads, treatment by other court
personnel, community perceptions, and morale issues. Adding to these commonly identified
challenges, respondents also discussed challenges related specifically to representing indigent
clients, and the cultural and workplace barriers to refusing new cases.

Literature Review

The Bill of Rights guarantees individuals the right to the assistance of counsel via the Sixth
Amendment. It was not until the early 1960s that this Constitutional guarantee became a reality
for most individuals who are accused of crimes, via the landmark US Supreme Court case Gideon
v. Wainwright. Gideon provided the promise of legal counsel even to those who could not afford
their own attorneys, when charged with a crime by the state. This ruling then led to a variety of
systems to provide for indigent defense including private bar appointments and an exponential
increase of assorted public defender programs (Johnson, 2014; Spangenberg and Beeman, 1995).

Upon the formation of these public defenders’ offices, the challenges and pressures of
offering legal assistance to all indigent criminal defendants became quite clear. Following the
dramatic increase in arrests, convictions, and incarcerations from the 1970s to the mid-2000s,
these challenges increased dramatically and became well documented (Johnson, 2014; Leonetti,
2015; Ogletree, 1995). The most commonly identified challenges are that public defenders lack
resources, have extremely high caseloads, suffer from mistreatment by other court personnel,
and have poor office culture and morale.

State public defenders’ offices are notoriously underfunded and lack resources comparable
to their prosecutorial counterparts. In 2007, the Bureau of Justice Statistics concluded that about
$2.3 billion was spent on indigent defense across the 50 states and District of Columbia (Langton
and Farole, 2010), which equated to a little less than 40 percent of the 5.8 billion spent on
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prosecution (Perry and Banks, 2012; See also Giovanni and Patel, 2013)2. The deficiency of
resources can have a significant impact on the ability of public defenders to do their jobs. Public
defenders who are underfunded lack the corresponding staff of investigators and paralegals that
assist in the operations of prosecutors’ cases, and even those of privately funded attorneys
(Langton and Farole, 2010). Public defenders also then lack funding to provide for essentials (e.g.,
client and witness interviews, and compensation for expert witnesses) in the more complex cases
(Ogletree, 1995). This disparity results in real world consequences, where the treatment under
the law for indigent defendants becomes unequal to those with greater means. Consequently,
there is significant disparity in the administration of justice falling largely upon economic and
racial lines, as evidenced by the higher rates of incarceration and exonerations for blacks and
African-Americans (Gross, Possley, and Stephens, 2017; Mauer and King, 2007).

A closely related challenge for public defenders is an excessively high caseload. In 1973 the
National Legal Aid and Defender Association (NLADA) posited that individual attorneys should
not handle over 150 felony cases per year, or over 400 cases if limited to only misdemeanors
(Carmichael et al., 2015). Today it is clear that this number may actually be on the high end of
the range, with various research studies all reporting lower numbers, and attorneys estimating
that about 90 felonies and 200 misdemeanors would be appropriate for them to handle the cases
sufficiently (Carmichael et al., 2015). High caseloads can put excessive pressures on indigent
defense attorneys to encourage their clients to plead, make them less effective at trial due to
inadequate case preparation, and may even lead to wrongful convictions (Lefstein, 2011).

Public defender’s offices have also been accused of being places where a toxic work
environment exists, leading to diminished morale and burnout. The psychological and emotional
impact of this work environment leads to a perception that people have low job satisfaction
(Ogletree, 1995). Some of this arises from mistreatment inside the courts, such as dealing with
hostile judges, prosecutors, and clients. News comedian John Oliver, host of Last Week Tonight
(HBO, 2015), highlighted an extreme example of this when he examined news coverage of a
fistfight between a judge and a public defender in Florida. Others have noted organizational
pressures to conform to court expectations (Leonetti, 2015; Ogletree, 1995). Job stress and
dissatisfaction may result from internal pressures not to “rock the boat” in a way that
compromises the courtroom workgroup relationship (Leonetti, 2015), but little research has
actually examined the potential for outright discrimination against public defenders in the
courtroom. Other research has noted that they may experience social stressors outside of the
courtroom, such as perceptions from within their family or social circles that they work to free
the guilty or “bad guys” (Newton, 2009).

Less Covered Challenges
One of the frequently overlooked aspects of the work of public defenders is that they are
often the only government agent that indigent people have contact with who are actually an
advocate for them (Giovanni and Patel, 2013). Indigent persons charged with a crime frequently
suffer from mental illness (Lamb and Weinberger, 1998), drug abuse (Mumola and Karberg, 2006;
see also Giovanni and Patel, 2013), unemployment, and homelessness (Giovanni and Patel,

2 1t should be noted that the figures for public defenders excluded other providers of indigent defense, such as
assigned counsel or contracting models.
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2013). This may result in public defenders spending precious time they really do not have to
arrange for treatment, employment, and housing assistance. Despite the obvious challenges,
little research has explored the additional impact that these issues may have on the ability of
public defenders to adequately represent their clientele.

The perceived inability of public defenders to decline to take cases is another area that has
received a moderate amount of attention, though little empirical inquiry. In many instances,
cases are assigned from the judge without consideration to the existing caseload of the attorneys
(Lefstein, 2011). The public defenders, existing in a submissive capacity, elect not to refuse cases
on the basis that they are unable to provide a legal defense in a manner they feel is appropriate
(Lefstein, 2011; Leonetti, 2015). This practice may persist in courthouses across the United States
despite ABA guidelines instructing defense attorneys to do exactly the opposite.

Current Inquiry

Based upon the existing literature, the current research seeks to obtain public defender
impressions of their work-related challenges. The current inquiry will examine public defender
perceptions of more commonly covered issues such as resource and caseload problems, and how
these impact their disposition of cases. More commonly covered issues such as mistreatment by
other court personnel, as well as client and public perceptions will also be addressed.
Additionally, the impact these common challenges have on morale, burnout, and turnover are
also examined. Given the limited previous research, the current inquiry also seeks to examine
the less well covered challenges related to the poverty of clients, and consequences of the
inability to refuse cases. To accomplish this, the current inquiry completed phone interviews
with eight public defenders across two counties in the State of lllinois.

Methods

The current research uses interviews conducted via telephone with public defenders working
in two counties in the State of lllinois. Upon review of the Institutional Review Board, telephone
interviews were completed to prevent re-identification of the public defenders. Roster
information was collected from the two counties, and participants were randomly selected to be
contacted via email. In total, 12 public defenders were randomly selected for phone interviews,
and eight agreed to participate, resulting in a response rate of about 67 percent.

Respondents were provided with an information sheet prior to being contacted via phone
interview. The respondents then provided project staff with a phone number and convenient
time to call. Respondents were asked if they understood the consent sheet, if they had any
guestions about the research, and then were asked if they agreed to voluntarily continue the
interview. Respondents were asked questions from a structured-interview instrument. The
interview instrument consisted of eight questions, including the obstacles that public defenders
face, public perceptions of defenders, reasons for choosing their career path, supervisors,
caseload, ability to adequately represent clients, and office social pressures. The interviews took
about 30 minutes to complete. The answers that respondents provided were noted via
shorthand, and then narratives were authored directly following the completion of the
interviews.

Following the completion of all interviews, the narratives were coded via a two-cycle process.
The first cycle coding method that was used is structural coding (MacQueen et al., 2008; Namey
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etal., 2008; See also Saldafa, 2009). According to Saldafia (2009; p. 66) “Structural coding applies
a content-based or conceptual phrase representing a topic of inquiry to a segment of data that
relates to a specific research question used to frame the interview”. Structural coding is also well
suited for semi-structured interviews that seek to identify major themes (Saldafia, 2009). The
second cycle coding technique used is referred to as pattern coding (Miles and Huberman, 1994;
Saldafia, 2009). This strategy allowed for development of major themes from the data, by
encapsulating the first codes into larger themes (Saldafia, 2009).

Findings:
Commonly Covered Challenges

Resources and Caseloads.

The heavy caseloads of public defenders have long been believed to impact their preparation,
plea bargain rate, and morale. It is also believed by many to be the greatest obstacle for their
success and job satisfaction. Indeed, these issues weighed heavily on the minds of the public
defenders interviewed. Four of the eight interviewed indicated that caseload was the biggest
obstacle they faced compared to private attorneys. When asked “What are some obstacles that
you believe public defenders face, that other defense attorneys do not”, one public defender
from a large county in lllinois, Andrew, had this response:

Heavy caseloads, and we don’t have any control over our caseloads. It all depends on
the Judge and location as to what your caseloads are. And seniority [determines] what
courtroom you work in.

Andrew highlights the fact that the caseloads are not uniformly demanding across the board,
and in fact, four of the eight public defenders did not point toward high caseloads as their primary
obstacle, instead indicating other factors such as disrespect from court personnel, client
perceptions of their advocacy, and bias in the courtroom. So, while caseloads are high, it stands
to reason that the pressures effect some more than others, either due to coping mechanisms or
variation in the caseloads managed.

Previous research indicates that recommended caseloads vary with the seriousness of the
cases being defended, ranging between 91 and 152 cases for felonies and between 162 and 400
for misdemeanors (Carmichael et al., 2015). However, some authors have claimed that caseload
may not even be an accurate measure of the demand placed on attorneys, and that those who
clear cases more effectively and efficiently are essentially punished by receiving additional cases
(Leonetti, 2015). We attempted to address this question by asking if caseload was a proper
indicator of workload, and if this workload was evenly distributed throughout the office. Even
though the majority of PDs viewed their workload as a primary obstacle, all but two indicated
that there were no problems with the way that cases were distributed. Amelia, who works in the
larger county representing serious felonies, observes that in a large county the workload often
varies geographically between courthouses:

No, but it is for different reasons, one being geography. My felony trial is the second
largest to Municipal Courthouse on [omitted]. [Omitted] County has felony, and
misdemeanor, and juvenile, and domestic cases. These are higher caseloads [than
serious felony cases]. If you go over to [omitted] courthouse, they have a smaller
caseload.
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Andrew was also able to illuminate differences based on courthouse geography:

No. Attorneys at [omitted] street have many more cases. Most courts have two attorneys

with 50 cases each, which is a lot for felony cases.

Ultimately, the larger question for public defenders is the extent to which caseload
impacts their ability to effectively represent indigent clients. Carmichael and colleagues (2015)
highlight that the potential consequences of higher than recommended caseloads are that they
contribute to a meet-and-plead system, prevent investigations, prevent identification and
interviews of key witnesses, and promote mistakes and miscommunication with the prosecution.
As Hanson and colleagues (1993) have noted, public defenders plea bargain at a higher rate than
private attorneys, but there is not a remarkable difference. It stands to reason that public
defenders may be able to inform about how these caseloads actually impact their thought
processes when it comes to workplace decisions. To assess these issues, we asked the public
defenders if they knew of any other public defenders who accepted cases knowing they could
not adequately defend the client. Additionally, we asked them how many cases they handled in
the previous year, and what percent of those they felt prepared to defend.

The responses to the first question fell along county lines. Public defenders in the smaller
county indicated that they did not know attorneys who accepted cases knowing they could not
provide an adequate defense, while those in the larger county unanimously agreed that they had
met someone who engaged in this behavior. Nathan brought up a recent interaction he had with
a fellow attorney at a trial lawyers’ seminar:

We were discussing caseloads and someone from [omitted] County said they had over 300

felony cases at one time. That is against the advisement of the American Bar Association

and dangerous to the clients!

When asked about caseload and the percent of cases that they felt they could adequately
defend, the results were somewhat more positive, with four attorneys stating they were 100
percent prepared for all of their cases, while four indicated they would have liked to have been
more prepared.> Samantha, who works in the larger of the counties and handles both
misdemeanors and felonies short of murder, helps highlight the way that she views her workload
and ability to represent all clients:

I average about 10 new cases a month, so about 100 new cases a year. Most of those are

fairly straightforward. A very small percentage, about 5 percent, are serious enough to

make me think ‘man, | really wish | had more time to do some things different with the
case’.

Similarly, Robert, who works in the smaller of the two counties in the felony department
shares some similar perceptions:

I’m not exactly sure...maybe 2007 | do feel that | can represent all of them, but | would

not if they went to trial.

Amelia indicated that she is willing to take cases to trial that require it, but it comes at a
personal hardship and that the cases she will represent as plea bargains are neglected in the
interim:

3 Somewhat inconsistently, an attorney from the smaller county indicated they did not know anyone who accepted
cases they could not adequately defend, then indicated they were prepared for all cases unless they went to trial.
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If | know a case is going to a jury trial, what ends up happening is that the other cases
get neglected. Even at home, my house is a mess, | only focus on the trial. The trial case
is the show. Then you have to play catch-up on the other cases.

These statements highlight the higher level of comfort and control that attorneys feel when
representing their client in plea bargains, and the level of discomfort they feel when taking cases
to trial. The burden of excessive caseloads increases the power held by the State and
prosecution. Trials result in great discomfort for public defenders, either through an internal
perception that they are unprepared, or as Amelia highlighted, through the acceptance of
personal and professional neglect to ensure that they are prepared. The resulting power
imbalance further encourages plea bargaining given the perception by public defenders that they
will not have adequate time and resources to prepare for a jury trial.

Morale and Burnout.

While our line of questioning sought to examine social pressures that attorneys face from
inside and outside the office, the stories of public defenders really highlight issues related to
stress, burnout, and morale effectively to the point where they merit inclusion. Dealing with
hostile judges, prosecutors, clients, and the general public (Ogletree, 1995), as well as
expectations for bureaucratic compliance (Leonetti, 2015) are identified by previous research as
the major sources of stress in the occupation. The current inquiry also identifies that in some
instances, low morale among public defenders may also be an issue, and it may also demonstrate
a non-recursive relationship that creates a positive feedback loop of further diminishing morale.

Four of the eight public defenders indicated that treatment by court personnel or
perceptions of clients were an obstacle they faced that private attorneys do not. Amelia was able
to summarize the lack of respect that occurs across the board in the courthouse. She identified
the lack of respect from the court in general as the obstacle she faces that private attorneys do
not:

[My largest obstacle is] the lack of respect that comes from the court in general. This

includes the judge, the courtroom staff, the sheriff, the State’s Attorney, and even the

clerks.

Hostile judges.

Samantha is able to illuminate some of the sources of stress in the courtroom that arises
from hostile judges. She notes that some judges permit all private attorneys to present their
cases before public defenders are allowed:

In the courtroom, private attorneys get a certain leeway that public defenders do not.

Private attorneys get their cases called first, the judges give more latitude and time on a

case for a private attorney. Private attorneys are sort of a visitor in the courtroom. Also,

private attorneys get to pick their caseload. Public defenders do not have that option

[assigned by judges]...It naturally happens, and it is more effective for private

[attorneys] to go first. However, it comes down to awareness on the judges. They need

to understand that public defenders are lawyers too, and give PDs a chance to handle

their cases equally. It’s a matter of responsibility on the individual judge.

Samantha does note the potential benefit from having public attorneys go first, likely due to
observing the sentences obtained via pleas in other cases, the streamlined organization of
proceedings, and her clients having an opportunity to observe the process. The priority in
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appearance seems to simply be yet another aspect of the latitude and time that private attorneys
receive from judges that public defenders do not.
Prosecutors.

Robert highlights the pressures that arise from internal and external role conflict of trying
to do the best for the client, while maintaining ethical standards of representation and managing
a relationship with prosecutors and judges. He often receives pressure from prosecutors and the
court to make plea deals:

When | push cases to trial, the State comes back with a misdemeanor...It’s my job to be

my clients voice in the courtroom...the court is asking me why | am not making a plea
deal...that is not my purpose.

While certainly private attorneys feel pressure to plea, and the difference in rates of plea
bargains between public defenders and private attorneys is not exorbitant, the increased
demands placed on public defenders may be part of the cause for this disparity. Additionally,
public defenders feel pressure from the judges to engage in plea bargaining, which Robert
mentions, which may make it more difficult for public defenders to resist given the defender-
judge power dynamic.

Clients.

The negative perceptions many clients have of their appointed counsel may be what wears
most on public defenders. While the adversarial system would indicate that they occasionally
conflict with prosecutors, the lack of respect, appreciation, and confidence that clients have in
public defenders seems to especially bother these attorneys emotionally (Five of eight listed it as
a significant obstacle or workplace pressure). Cynthia, who works in the smaller county, lists
perceptions of clients as the largest obstacle to her job not faced by private attorneys:

Public defenders generally have a bad reputation. The clients are under the impression

that they will not have adequate representation, so the obstacle has been proving them

wrong.

She indicates that being underappreciated by skeptical clients is the biggest challenge that
she faces in her work as a public defender, above caseload and resource issue. When asked how
the residents of his county view him, Robert spoke more explicitly about the clients he had back
when he was in misdemeanor court several years prior:

When | was in misdemeanor court, | would meet with about 20 clients a week and they

always asked ‘Am | in real trouble here, do | need to get a real attorney?’ | believe that

there is a lack of real desire of ownership from the client, and the PDs are kind of forced
upon them. They cannot choose their own attorney and are kind of forced into the
relationship.

Samantha reported similar experiences:

People have the feeling public defenders aren’t real lawyers, they think they will not fight

as hard, and they believe that they work for the state [prosecution].

General public.

Public misperceptions and assumptions about who they are, the quality of their work, and
their chosen professions seem to be a source of stress for public defenders as well (Newton
2009). Public defenders, despite working in the same field and in the same courtrooms with
judges, prosecutors, and private attorneys, do not enjoy the same occupational prestige. Public
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defenders view themselves as being every bit as competent and skilled as prosecutors and other
defense attorneys (in fact, many have worked in these other capacities), but are denied equal
status among those outside of the profession. Robert explains social pressures in his office and
how he is viewed by community members in his county:
Like most other public defenders’ offices. [They] probably believe we aren’t good
enough to get “real” attorney jobs...People also ask public defenders often when they
are going to go private. They assume this is just a starting point...People asking me how
I am comfortable with constantly “getting people off” or “helping bad guys”.

Martin provided a similar response, placing the work he does in juxtaposition to the work
done by private defense attorneys:

The poor people appreciate a public defender versus privileged or higher class people
who would probably only have the opinions of what they see on TV. They believe that
public defenders only defend the guilty people. They wouldn’t say that about a person
with a million-dollar attorney.

Martin presents a very important point in the societal view of public defenders, one that
pervades every aspect of their work. Society views his clients as more likely to be guilty, less
deserving of representation, and views him as somehow less than, a failure, or standing on a
stepping stone simply because the people he defends are indigent. His statements make it clear
that this challenges wears on his personal morale in the profession, and represents a challenge
to his courtroom success.

Turnover
The morale challenges may then lead to a situation where people are either unhappy in the
office, or simply leave because it is difficult to function in the office climate with the work that is
required (Leonetti, 2015). Andrew explains the difficulty in managing personal expectations with
reality when it comes to how effective the attorneys can be with such unmanageable caseloads
and limited resources:
The ones who have made it understand that this is as good as it gets, but some people
leave. We are losing good public attorneys because of the working conditions, but |
sympathize with both sides of the spectrum. It is very unfortunate that we are losing the
people we are, because they will never be replaced.

Less Covered Challenges

The preceding sections covered several commonly reported challenges that public defenders
face. While substantial research has reported on these areas (Giovanni and Patel, 2013; Newton,
2009; Lefstein, 2011; Leonetti, 2015; Ogletree, 1995), little research had taken an in-depth look
at how these issues impact public defenders in their daily operations and thought processes. The
following section will explore some of the challenges faced by public defenders that are less well
covered in prior research, namely the challenges posed by representing the indigent and an
inability to decline cases.

Indigent Defendants.
In previous research inquiries, the primary area of concern with respect to public
defenders has been caseload. One area that has not been covered as thoroughly when it comes
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to workplace challenges is the intersection between poverty (i.e., the reason people are provided
an attorney) and other social considerations such as mental iliness, homelessness, transportation
issues, and race. All of these factors add an additional element to the work of public defenders
that is likely less prevalent in the work of private attorneys.

One of the more frequently occurring complaints from public defenders was that their clients
failed to make appointments. A relatively junior attorney, Vivian, from the smaller county
studied, works in the traffic court and frequently deals with no shows:

We do not get paid, so the clients believe that we are not real lawyers. The clients don’t

show up for appointments.

While Vivian attributes the no shows to a lack of perceived legitimacy on the part of her
clients, Nathan reports a more likely cause of many of the no shows to appointments with public
defenders:

Other obstacles are the ones with indigent clients themselves. [They have] no permanent

address, no phone, [they are] homeless. It’s hard to contact the clients sometimes.

If defending well over the recommended number of cases was not challenging enough,
Nathan points out that now simply getting in touch with clients to inform them of progress in
their case can be a serious impediment to his work on their defense. As has been shown in
previous research, issues such as homelessness and mental illness can impact contacts with the
criminal justice system (Roy et al., 2014). This prevalence of homelessness and mental illness
becomes a larger challenge in the work of PDs, particularly given the fact that many of these
individuals will be required to rely on the services of public defenders.

Another challenge noted by Nathan is that court personnel such as judges and
prosecutors, as well as lay participants such as juries, have biases against the poor. This is
particularly true when the client is a person of color:

The criminal justice system is geared towards indigent people. It is not a ‘fair’ system

like it is said to be. People say ‘justice is colorblind’, | don’t agree. There is a lot of

prejudice against minorities in the courtroom.

Nathan goes on to say that status as an indigent person of color results in poorer treatment
from the judge and prosecution:

The big concern is with the judiciary and State’s Attorney prosecution. Many times

minorities are charged with crimes that a person from the suburbs would not be.

Nathan even states that the perception of indigent, nonwhite defendants impact the jury’s
presumption of innocence:

More of the presumption [guilty until proven innocent] is to the minorities, facts of cases

would be analyzed differently if someone were white and privileged...People view

minorities as expendable. | have heard jurors say “well if he wasn’t guilty of this, he was
guilty of something else”. So are people really “presumed innocent”? | challenge anyone
to spend a week in my courtroom and not say that it’s the exact opposite.

Certainly, these issues make the work of public defenders substantially more challenging.
Whether they are perfectly aware of the issues, choose to ignore them, or must openly combat
them, the additional challenges placed on defenders of the poor with regard to contacting them
and overcoming courtroom biases certainly adds another layer of difficulty.
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Inability to Decline Cases.

Perhaps the biggest issue that has not been covered in previous research is the inability of
public defenders to decline cases when they are feeling particularly pressured and unable to
provide an adequate defense. Several of our participants indicated they could handle all of their
cases, others indicated there were only particular times that they became overwhelmed (e.g.,
preparing for a trial), and others indicated they were in the 90-95 percent range in terms of
adequate preparation. The inability to have some type of arrangement for these attorneys to
recuse themselves from cases they are unprepared to adequately defend represents a significant
amount of stress, and it seems to be an all or nothing proposition for them due to the way cases
are assigned to PDs (i.e., from the judge in individual courtrooms). Amelia informs of the process
by which cases are assigned, the lack of concern judges have when public defenders inform them
that the number of cases assigned is excessive, and stated the manner in which they are assigned
is not in the best interest of attorneys or clients:

We do not have the option to say no. There is no choice. | have been told by a judge that
they don’t care. [Omitted], a public defender in our office, started to contest the amount
of cases she was assigned due to conflict of interest. We have a murder case with
multiple defendants. The defendants were assigned out, and the remaining defendants
got dispersed to other public defenders’ offices in [omitted] County. This causes
conflicts, the PDs know each other, they are friends, they go to each other’s weddings.
But the courts have insisted there is not a conflict.

Martin, a supervisor in the larger county, was asked if he knew of any public defenders who
accepted cases knowing they could not adequately defend the client:

They do what they are told. Doing more with less is almost the motto for public
defenders. We are not experiencing issues like Orleans Public Defenders Office
[refusing to take new cases], but we don’t have an issue, as an office as a whole.

Andrew reports a more definitive experience:

Yes, every day. We don’t have a choice and management doesn’t have a choice to help
us. We are losing attorneys because of the horrible work conditions and the low morale.

Samantha takes it one step further, explaining that she has been assigned cases that went to
trial the same day:

We don’t have the ability to say no, so yes, absolutely. Sometimes we get assigned a case
and the judge says that it’s going to trial that day, we have to scramble to get it done.
It’s an assignment, not a choice.

Even Robert, who is an experienced attorney in the smaller county, reported the same
sentiments, though he does not currently have those issues in his office:

Louisiana head public defenders’ statewide manager put a halt to new cases, national
news. Basically said their office is too overwhelmed with cases and they won’t take
anymore. You either suck it up or you take a stand. We don’t have that issue in
[omitted] County.

The inability of public defenders, their supervisors, and entire management structure to find
a way to halt cases when they knowingly cannot represent the client adequately is indicative of
a broken system. This may be perhaps the most substantial problem faced by these attorneys,
and the causal process has not been addressed with policy nor attracted much research
attention. Individual attorneys need an ability to refuse cases they cannot adequately represent,
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or supervisors need the ability to distribute cases efficiently and fairly. Neither the threat to the
clients nor the threshold for the number of cases a public defender takes should depend on the
judge or courtroom case assignment. Even if no more resources were provided, cases could be
distributed more efficiently and effectively if supervisors were given more control over individual
attorney caseloads.

Discussion and Policy Implications

The current inquiry used phone interviews with eight public defenders across two lllinois
counties to obtain information about how commonly research occupational challenges such as
limited resources, high caseloads, mistreatment by court personnel, and client and public
perceptions impact their functions at work and the office climate. Additionally, the less
commonly covered occupational challenges of representing the indigent and the inability to
refuse cases are also addressed. Given the findings, the current research is able to suggest
avenues for future research, as well as some tempered suggestions for potential policy
implications.

Not surprisingly, half of the public defenders interviewed mentioned caseload as their most
significant challenge they faced compared to private attorneys. Fortunately, the attorneys seem
to be fairly confident about their ability to represent the clients they are given and do so
effectively. The respondents also tended to indicate that these cases are fairly well balanced in
terms of the number of cases and workload that is assigned to each attorney. So while the public
defenders agree that they have too many cases, they typically do not see a gross imbalance in
the workload between lawyers in their respective offices.

One substantial hurdle seems to be the reluctance of public defenders in these offices to feel
comfortable taking cases to trial. Even if the case seems appropriate for moving to trial over a
plea bargain, the public defenders report that this is the stage where their ability to adequately
defend their clients will break down. Public defenders feel good about obtaining justice in plea
bargains, but trials simply exhaust too many resources for them to feel adequately prepared.
Plea negotiations seem to be the process public defenders feel they can use to achieve justice
given the reality of resource deprivation. While the current research is unable to assess whether
these feelings are common among other attorneys acting in the capacity of indigent defenders,
or all defense attorneys, it certainly appears to be a significant concern among public defenders.

An additional commonly covered issue faced by public defenders is morale, burnout, and
turnover within the office. One of the questions we asked the public defenders was how they
were perceived by the public in their county. Several indicated that they were bothered by the
perception that they were not “real lawyers” or that people in their social circles viewed their
chosen profession as a stepping stone. They also frequently encountered individuals who
guestioned them about their desire to protect “guilty people”. These issues likely serve as
significant sources of stress for public defenders, who typically view themselves as equally skilled
when compared to prosecutors or private attorneys and who got into the profession to help
those they perceived to be at risk of mistreatment by the system.

The perceptions clients held of them was also commonly listed as a challenge that public
defenders face, but private attorneys do not. Public defenders were frequently bothered by the
belief of their clients that PDs were agents for the prosecution or simply uninterested in actually
representing them. The juxtaposition of personal sacrifice to help the indigent, pressed against
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the belief of clients that public defenders are somehow coopted by the state or not “real
attorneys” is an additional source of stress that may lead to workplace dissatisfaction and
burnout (see Ogletree, 1995). Future research should seek to quantify the impact of client
perceptions of legitimacy (or attorney impressions of how they are viewed by clients) on public
defender stress levels.

Perhaps the more intriguing portion of the current inquiry is some of the less covered issues
faced by public defenders. One of the more enlightening issues uncovered by this research is the
difficulties associated with defending the indigent amid intersections of homelessness, mental
health, and systemic racism. Public defenders reported that they have clients who do not reliably
meet with them due to issues related to their indigent status (such as homelessness and mental
health issues). Furthermore, these public defenders are of the belief that the status of their client
as indigent, and the intersections of poverty, race, homelessness, and mental health create an
accumulated systemic bias that erodes the presumption of innocence in the courtroom.

Building upon this challenge, public defenders themselves feel mistreated in the courtroom.
One respondent reported a two-tiered system where private attorneys were all permitted to
present their cases first, while public defenders were forced to wait. Public defenders have also
reported pressure from judges to engage in a plea deal. This may not be particularly egregious,
but these attorneys are at the mercy of the court when it comes to caseload assignments and
other issues related to the courtroom power structure. There should be some protections from
judicial pressure to engage in plea negotiations if the public defender feels it is not appropriate.

Perhaps the greatest threat to justice, and fair treatment of indigent defendants and the
attorneys who represent them is the culturally normative practice that public defenders are
expected to accept new cases, even if they knowingly cannot provide an adequate defense. The
occupational expectation is that judges assign cases and public defenders then defend the cases.
As one respondent put it: you either suck it up or you take a stand. This cultural expectation
directly contradicts the recommendation of the most prestigious professional organization in the
field, the ABA. The ABA (1992; 68) recommends in their Standards of Criminal Justice: Providing
Defense Services that:

Whenever defender organizations, individual defenders, assigned counsel or contractors
for services determine, in the exercise of their best professional judgment, that the
acceptance of additional cases or continued representation in previously accepted cases
will lead to the furnishing of representation lacking in quality or to the breach of
professional obligations, the defender organization, individual defender, assigned
counsel or contractor for services must take such steps as may be appropriate to reduce
their pending or projected caseloads, including the refusal of further appointments.

The public defenders’ experiences fly directly in the face of this recommendation. There are
no safety valves that allow for the PDs to engage in behavior consistent with this
recommendation. They perceive management can do nothing to assist, and their only recourse
of refusing to accept cases is not seen as a viable option.

Limitations
Of course, the current inquiry is not without limitations that bear mentioning. The first
limitation of this research is the low number of respondents. Eight public defenders, while more
than several other research inquiries into this topic, is certainly a limitation in terms of
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generalizability. Second, while the inquiry used data from two substantively different counties,
(one of which contained a mid-sized metropolitan area but was largely rural and the other
primarily urban) both of these counties were from the State of lllinois. This also limits the
generalizability given the financial situation of the state, which did not have a state budget passed
in nearly two years at the time of the interviews in 2017. A final limitation is that this inquiry did
not interview attorneys who represent the indigent through alternative models, such as the
assigned counsel or contract models. All of these limitations should be considered when
developing future research or designing policy responses to the outlined problems.

Policy Implications

Based on these findings, we humbly offer a few potential policy suggestions that courts and
public defenders offices may want to consider exploring and subsequently evaluating. Certainly,
given the limitations of this research, these are not to be considered best practices but rather
avenues for exploration. The first policy that should be explored is public education about the
role of public defenders, their function in the modern courts system, and why they deserve
respect and appreciation from the general public and their clients. While Americans certainly
seek justice and do not want innocent people imprisoned, we place little emphasis on properly
funding and respecting the people whose job it is to fight for those most at risk of being
wrongfully convicted in our population. The public defender institutions are woefully
underfunded, and this stems from an unwillingness to recognize the value of protecting the
indigent largely because of the blame that is placed on the impoverished and the intersectionality
of stigmatized groups (e.g., people of color, people with mental iliness, and the homeless) among
those needing public defenders. The only way to combat this issue is to increase awareness of
how the system is functioning with respect to the risk poor criminal defendants face, and the
social consequences of ignoring our financial obligations to ensuring justice.

A second potential policy implication is to maintain not only race and gender diversity, but
also economic diversity in jury pools. A major concern of several of the public defenders was that
they and their clients experience discrimination to the extent that it may impact the presumption
of innocence for the client. An economically diverse jury pool may be more likely to understand
the plight of the indigent defendant, and not assume they are guilty simply because they are
impoverished.

A third policy implication to address issues related to poverty, mental illness, and
homelessness among indigent defendants would be to have public defenders’ offices improve
their working relationship with social workers (Giovanni and Patel 2013). Public defenders could
make referrals for indigent defendants who may benefit from having a social worker. Similarly,
social workers may be able to assist with issues such as contacting defendants, getting
defendants a home address, and ensuring that defendants attend scheduled meetings. This
increased communication could make the challenges associated with defending the indigent
outside of the courtroom easier for public defenders.

A final policy implication, and perhaps the most important, is offering some type of protection
or remedy for public defenders who need to refuse taking on additional cases. The current
research uncovered a cultural expectation that judges assign cases, and public defenders accept
those cases without regard to their ability to offer an adequate defense, in direct violation of ABA
suggested protocols. Public defenders report being assigned trials the same day, excessive
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caseloads, and being prepared to defend cases only if they do not go to trial. Public defenders’
offices need to establish a process by which they are able to reassign cases within the office to
match the workload, rather than having judges provide the only say in who will be representing
a case. Public defenders also need outlets to protect “whistle blowers” who identify they cannot
adequately represent a case, or who need to pass cases on to fellow attorneys. The courts need
to provide some sort of reprieve, without stigma or punishment, for the instances in which public
defenders identity they cannot provide adequate representation.
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Internet Grooming: An Analysis of the Issue and a Search for Solutions

Instances of child sexual abuse which were preceded by online grooming have caused
grooming to become an area of interest for legislators and law enforcement professionals. This
paper analyzes the impact of online grooming on child victims and addresses the shortcomings
of current legislative measures for controlling online grooming activity. The author proposes
measures for more effectively regulating grooming through legislation at the state and federal
levels. Recommendations for a more effective law enforcement response to grooming through
adequate training, specialized divisions and personnel, adopting a collaborative approach, and
fostering partnerships with schools and youth-serving organizations are made. The author
endorses a societal response to grooming by means of age-appropriate guidelines, education,
and discussion within schools and youth-serving organizations, as well as with both peers and
parents. The author also recommends that the reporting process, social awareness campaigns,
and social vulnerability of children be addressed.

Laura Woods Fidelie, J.D., M.B.A
Midwestern State University

Introduction

Child sexual abuse has long been a concern throughout the world. For many years, this was
something that most people thought of in the context of person-to-person contact between a
child and an adult. However, as both children and adults have greatly increased their use of the
Internet, online communications have become a reality of life for the vast majority of people.
Communicating online can be an incredibly useful thing, as it opens up the ability for people to
stay in touch with one another from anywhere in the world, to make valuable contacts that would
never would have been established otherwise, and kish to conduct business that would be
impossible if it weren’t for an online presence.

However, there is also a dark side to these online communications, one which involves adults
communicating with children in a way that prepares those children for a process of horrific sexual
abuse at the hands of their online “friends”. This process, known as grooming, is exacerbated by
the fact that most children now have almost constant access to the Internet on computers,
tablets, phones, and other mobile devices. Grooming and the subsequent sexual abuse that
generally follows can have a devastating impact on a tremendous number of children and
adolescents. Because of its great complexity, grooming is an issue that requires a multifaceted
approach involving the legislature, law enforcement, and members of society in order to
successfully prevent, deter, and punish this inappropriate and damaging behavior.

What is Grooming?

Grooming is defined as the “act of deliberately establishing an emotional connection with a
child to prepare the child for child abuse” (U.S. Legal). An alternative definition is “specific
techniques used by some child molesters to gain access to and control of their child victims”
(Lanning, 2018, p. 6). The most common grooming behaviors through which perpetrators gain
the trust of and access to their victims include acts of attention, affection, and kindness, as well
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as giving gifts, alcohol, drugs, money, and privileges to the child. Other frequently observed
grooming activity includes playing games with a child, teaching him or her a sport or instrument,
giving gifts as a bribe, taking the child on an outing or day trip, and showing a child affection and
understanding. Grooming may also involve providing a safe environment for a child to disclose
information, giving compliments, and convincing a child to either do something or say something
incriminating. This places the abuser in a position of power and makes it problematic for the child
to tell someone about the abuse that is taking place (Elliott, Browne & Kilcoyne, 1995).

The process of grooming a child victim generally involves identifying children who would
make good potential targets; obtaining information about the unique weaknesses and
susceptibilities of that child; and gaining access to the child in order to begin building a
relationship of trust. A perpetrator most often gains access to a child over the Internet by
establishing a relationship by means of filling a preidentified need in the child’s life; saying things
to make the child feel special; or making the child feel that he or she can trust the online
perpetrator (Lanning, 2018, p. 11; Lanning, 2010). A very important component to the grooming
process is for the perpetrator to make the child believe that the perpetrator is a good person
who can be trusted (Lanning, 2018). Once a child has become vulnerable from the perpetrator’s
establishment of rapport and trust, the perpetrator often subjects that child to atrocities such as
sexual abuse, exploitation, sex trafficking, child pornography, and child prostitution.

While grooming is certainly intended to be followed by sexual abuse or sex-based crimes, the
grooming process itself is most often not particularly sexual in nature. Grooming generally does
not include any physical contact, but instead involves the perpetrator developing a relationship
with and gaining the confidence of a child or adolescent. The development of this type of
relationship places children in a position of trust with the perpetrator, and thus gives the
perpetrator an opportunity to abuse that trust and take advantage of the child. While there are
many types of behavior that may be encompassed in the definition of grooming, whatever form
of behavior the perpetrator chooses to employ, it is always to achieve the end of establishing an
emotional bond with the child victim (Lanning, 2018, p. 6).

The Extent of the Issue

There are currently over 130,000 cases of child sexual abuse reported in the United States
each year (Sedlak et al., 2010). Though this is alarming in and of itself, what is perhaps even more
problematic is that this number is not a true representation of how often child sexual abuse takes
place, as most instances are never reported and go undetected by both law enforcement and the
guardians of child victims. This often leads to significant long-term harm that endures throughout
these children’s lives, as well as a snowball effect for grooming and subsequent sexual abuse as
those who commit these crimes without being caught and punished are highly likely to reoffend.
The potential for long-term damage to victims is exacerbated by the fact that children who are
at a heightened risk for becoming targets of online grooming are frequently those who have
experienced issues in various aspects of their lives such as low self-esteem, unstable home life,
sexual identity issues, lack of friends, lack of parental involvement, and other factors that put
them in a generally higher risk category (Wolak et al., 2010; Mitchell et al., 2007).

In the U.S., grooming activity constitutes approximately 25% of arrests for computer-related
sex crimes (Wolak, Mitchell & Finkelhor, 2003). 1 in 4 children has been exposed to sexual
pictures or images via the Internet against that child’s wishes. 1 in 5 U.S. children has been
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sexually solicited online, while 1 in 17 has been harassed or threatened in an online environment
(Finkelhor, Mitchell & Wolak, 2000). The majority of online grooming activity is targeted at young
females (Finkelhor, Mitchell & Wolak, 2000, p. 16). One recent study showed the rate of online
grooming for young females being twice as high as that of males, with rates of 66% for females
and 33% for males (Jones, Michell & Finkelhor, 2012). The rate of online grooming among
children aged 13-17 is significantly higher than that of children who are 12 and younger
(Baumgartner et al., 2010). Indeed, one study showed a sample in which 73% of children who
had been the targets of online grooming were between the ages of 13 and 15 (Wolak et al., 2009).
Children in this age range are particularly susceptible to grooming and subsequent sexual abuse
due to the insecurity and vulnerability that often arises during the young teenage years, as well
as the greater frequency with which young teenagers use the Internet and mobile devices in
comparison with children in younger age categories.

The real danger that arises from online grooming activity is that these acts are committed as
a means of preparation for inflicting some form of sexual abuse to that child. A significant number
of child sex abusers have admitted that they engage in various forms of communications and
planning techniques to identify children who are particularly susceptible to sexual abuse, who
are unlikely to report the abuse, and to prime the child for impending sexual exploitation by
making them believe that there is nothing wrong with this type of adult-child interaction (Seto,
2008). The sexual abuse that takes place after a period of online grooming can lead to many
significant issues, both immediately and later on in the child’s life. Victims of childhood sexual
abuse frequently experience problems with mental health, depression, sexual dysfunction,
anxiety, and a heightened risk for suicide throughout their lives (Gijn-Grosvenor & Lamb, 2016,
p. 577). Furthermore, those who experience sexual abuse after grooming are much more likely
to repeat the behavior themselves as adults, thus furthering the cycle of abuse (Gijn-Grosvenor
& Lamb, 2016, p. 577). The need to clearly define and regulate grooming activity is extremely
important, as being able to identify such behavior can help prevent more extensive abuse, as well
as to aid in corroborating incidents of sexual abuse that do take place so that the offenders can
be appropriately punished (Bennett & O’Donohue, 2014, p. 958).

Current Legislation
One of the biggest challenges with regulating online grooming is that there is currently very
little statutory law that addresses this behavior, and virtually none of the existing law defines or
regulates grooming in a comprehensive manner. 18 U.S.C. §2422 states that:

“(a) Whoever knowingly persuades, induces, entices, or coerces any individual to
travel in interstate of foreign commerce, or in any Territory or Possession of the United
States, to engage in prostitution or in any sexual activity for which any person can be
charged with a criminal offense, or attempts to do so, shall be fined under this title or
imprisoned not more than 20 years of both.

(b) Whoever, using the mail or any facility or means of interstate or foreign commerce,
or within the special maritime and territorial jurisdiction of the United States knowingly
persuades, induces, entices, or coerces any individual who has not attained the age of 18
years, to engage in prostitution or any sexual activity for which any person can be charged
with a criminal offense, or attempts to do so, shall be fined under this title and imprisoned
not less than 10 years or for life.”
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Essentially, this federal statute makes it a crime to attempt to entice a minor child to become
involved in sexual activity through use of the mail or in interstate commerce. Furthermore, 18
U.S.C. §2425 criminalizes the act of transmitting information about a minor for the purpose of
causing them to engage in sexual activity, while 18 U.S.C. §2252A(a)(6) makes it a federal crime
to attempt to persuade a minor to engage in illegal conduct through child pornography. In
addition to these federal regulations, 49 states have enacted statutes that make online
solicitation of a minor a criminal offense (American Bar Association). However, these state and
federal statutes are extremely limited in their application to online grooming, as will be discussed
later.

Internationally, England and Wales have taken a somewhat more proactive approach to
regulating grooming. England and Wales made online grooming a criminal offense in 2003 and
the number of grooming prosecutions has increased steadily since that time (Kool, 2011, p. 47).
In these countries, Section 15 of the Sexual Offences Act of 2003 makes it a crime to either
arrange a meeting or to actually meet with a child under the age of 16 with the intent of having
a sexual encounter with that child. This act also makes it a criminal offense to arrange such a
meeting on behalf of another person. This is a good starting point for model grooming legislation
because this statute permits prosecution for both the arrangement of the meeting and the
meeting itself. This is a far more proactive approach to grooming regulation than any of the
existing U.S. statutes because an individual can be punished for an offense even if the perpetrator
never actually meets the child. However, the Sexual Offences Act is still limited by the fact that
some type of action toward a sexual encounter with the victim is required for a conviction.

Issues with Existing Legislation

One of the biggest challenges with prosecuting cases of online grooming is that there is no
clear and uniform definition of what does and does not constitute grooming a child in preparation
for sexual abuse. One look at the various definitions of online grooming that have been
promulgated makes it readily apparent that there is very little uniformity among both scholars
and legislators as to what constitutes grooming behavior (Bennett & O’Donohue, p. 959).
Grooming has been judged to a large degree under a sort of “you know it when you see it”
standard. This is highly problematic for securing criminal convictions. Because it takes place in an
online environment, grooming will undoubtedly cross jurisdictional lines, which makes the lack
of uniformity in defining grooming highly problematic for both law enforcement and prosecutors.

Perhaps one reason for the lack of definitional uniformity is that it is extremely difficult to
develop a comprehensive list that encompasses all or most forms of grooming behavior within
the text of a statute. Because online grooming involves a tremendously broad range of behavior,
designing and implementing legislation that encompasses all or even most of this behavior, yet
is not so overly broad as to face constitutional challenges, is quite challenging. Indeed, one of the
primary criticisms of grooming legislation is that it criminalizes thoughts rather than actions.
These hurdles to effective legislation are further enhanced by the fact that in online grooming
cases, it is the context of the activity, rather than the activity itself, that makes it problematic.
Many communications that could be considered grooming of a child in certain instances also take
place quite innocently in many normal relationships between adults and children. Things such as
establishing trust, gift giving, taking children on outings, and encouraging children to share things
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about themselves takes place regularly in healthy relationships between children and their family
members, teachers, clergy, and other trusted adults (Bennett & O’Donohue, p. 959). This makes
it tremendously challenging to both define grooming and to separate instances of grooming in
preparation for sexual abuse from normal communications between adults and children.

Another challenge in developing effective grooming legislation is that while grooming is
indeed a precursor to sexual abuse, the grooming behavior itself is usually not explicitly sexual.
Grooming is relatively easy to identify after the fact, but is very hard to detect while it is taking
place. If examined in a vacuum, it is likely that a significant amount of grooming behavior would
not be seen as harmful or inappropriate by an objective viewer. It is only when it is examined
through the context in which the behavior occurs that it is seen as something that has the
potential to inflict a significant amount of harm upon child victims. However, these contextual
factors that are so important are very difficult to encompass within an enforceable statute.

Because this behavior is most often not explicitly sexual or inappropriate in nature, children
and adolescents frequently have a difficult time saying no and explaining why they want the
behavior to stop. Children often feel that it is rude or bad manners to tell someone who is
showing them love and attention to stop what they are doing because it makes them feel
uncomfortable. Children may also be very sensitive to hurting the perpetrator’s feelings. Because
individuals who engage in grooming often have a close relationship with the victims and their
families, many victims feel like they will create more problems if they try to protest behavior that
may not appear to be inappropriate. As such, victims are very unlikely to report sexual grooming
to their parents or authorities (Lanning pp. 8-9).

Another problem that contributes to the difficulty in identifying grooming is that due to lack
of life experience, young grooming victims tend to normalize this behavior. They may think that
the person who is grooming them for sexual abuse just likes them and is attempting to pursue a
close but consensual relationship. Because they have no real experience with romantic
relationships, victims often believe that this is the type of activity that takes place in normal
dating scenarios. They often feel flattered by the attention rather than recognizing it as being
highly inappropriate. This is particularly true when the perpetrator is someone who the victim
admires, such as a teacher, coach or trusted adult friend. This may lead to the victim being both
excited about the attention and acquiescent in allowing the behavior to continue and escalate
(Berliner, 25). As such, victims of sexual abuse that stems from grooming often experience a
significant amount of shame and self-blame for what has happened to them since they never
asked for it to stop (Berliner, 25).

Law enforcement professionals also face tremendous challenges in effectively dealing with
online grooming. Because this is a rather new area of law, many law enforcement officers simply
lack experience in how to handle these types of cases. The lack of funding for training and hiring
specialized personnel that many police departments experience only compounds the problem
and contributes to the ineffectiveness of the law enforcement response to online grooming.
Additionally, law enforcement is challenged by the fact that most individuals who engage in
online grooming do not fit within a well-defined list of characteristics. Rather, we find that
individuals of virtually all genders, sexual persuasions, socioeconomic classes, and ages may
easily fit within the definition of a sexual predator who grooms children prior to abusing them
sexually (McCartan and McAlister, 2012; McCartan, 2008). Therefore, designing methods to
effectively identify and prosecute offenders is often extremely difficult for law enforcement.
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Another law enforcement challenge in regulating online grooming is that sexual offenders are
quite effective in modifying their behaviors to avoid being caught (McCartan, 2008). Child sexual
abusers are quite adept at understanding when they should pursue a victim, when they should
cease pursuit, and how to change or vary their activities to thwart detection (McCartan &
McAlister, 2012, p. 258). This means that once regulations have been implemented to control
their existing behavior, offenders will find other methods of targeting and soliciting children in
an online environment that is not yet encompassed by valid laws or which has not yet been
identified by law enforcement professionals. If law enforcement officers have not received
adequate training to help them anticipate these behavioral changes, this will further compound
the difficulties in identifying and punishing online groomers before the behavior escalates into
full-scale sexual abuse of a child.

Legislative Recommendations

Due to the fact that many cybercrimes take place across state lines, it is frequently
recommended that federal legislation be the first line of defense in prosecuting and punishing
crimes that take place over the Internet. However, online grooming is somewhat different from
other cybercrimes in that the victim and perpetrator know one another in most instances.
Because of this, it is extremely important that states enact their own grooming legislation, as it
is in state courts where a grooming conviction is most likely to be sought when a victim and
perpetrator know one another and likely live within the same state’s legal jurisdiction. It is
recommended that the federal government lead the way in developing grooming legislation from
which states can model their own statutes, but that each state develop its own legislative
measures for grooming activity with the intent that the state statute will be the first line of
defense for ensuring that this behavior is both regulated and punished appropriately. So that
online grooming can be punished consistently, it is important that the states and the federal
government define grooming activity in a substantially similar manner with little variation among
legal jurisdictions.

It is also important that any legislation be specific to grooming behavior. One of the most
significant issues in regulating grooming under current legislation is that law enforcement and
prosecutors are forced to apply statutes governing other crimes, such as online solicitation, to
online grooming cases because this is the only option available. This is a highly inefficient process
which greatly dilutes the ability to regulate and stop grooming activity before it reaches the point
of sexual abuse to a child. Instead, governments should enact legislation that is specific to
instances of online grooming, which will allow this activity to be regulated in a more effectual
way, and which will give all parties clear notice of what type of behavior is and is not permissible
when interacting with children in an online environment.

So that grooming to be appropriately regulated and stopped before sexual abuse takes place,
it is absolutely essential that any grooming legislation clearly and unequivocally define what is
considered grooming behavior. Though there is some variance in definitions of grooming, there
has been a significant amount of scholarly research that has identified common areas of
frequently observed behavior patterns in online grooming. These areas of consistency should be
included in the definition of grooming that is found in any type of legislation or regulatory
measure (Bennett & O’Donohue, 2014).
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An outstanding example of grooming legislation can be observed in a recent resolution
drafted by the American Bar Association’s Young Lawyer Division. This resolution promotes the
implementation of grooming legislation at all levels of government, and proposes language to be
used within such a statute. The proposed statutory language states that “A person commits an
offense of grooming when he or she knowingly uses a computer on-line service, internet service,
or any other device capable of electronic data storage or transmission, with the intent to seduce,
solicit, lure, or to attempt to seduce, solicit, lure, or entice, a child to commit any sexual conduct
prohibited by state law.” This language was developed after a survey of all 50 states’ grooming
legislation was undertaken and was found to be quite lacking in adequately protecting children
from online predators who engage in grooming behavior (American Bar Association). The ABA
YLD’s sample statute provides an outstanding starting point for developing effective and
enforceable legislation, as it addresses many of the concerns with such legislation being so overly
broad as to render it unenforceable on Constitutional grounds. This language is narrowly focused
on an online groomer’s intent to use an electronic device for the specific purpose of facilitating a
sexual event with a minor child. This resolution is also commendable in that it encourages states
which have already enacted some form of grooming legislation to review their legislation and
make it align more closely with the ABA’s proposed statute, along with the implementation of
any measures or concerns that may be of special concern in that particular jurisdiction.

One of the primary issues in developing grooming legislation is that this behavior is something
which might be considered normal and harmless in many cases, but which is objectively
inappropriate based on various factors within that particular set of circumstances. This creates
significant obstacles to both law enforcement and prosecutors in identifying and securing a
conviction for grooming behavior. For instance, a prosecutor would need to establish that the
situation indicates that it is more likely than not that sexual abuse would take place if the
behavior continued. This can be extremely challenging when the behavior may appear quite
benign on its face. As such, it is recommended that the legislative definition of grooming be
accompanied by several example scenarios illustrating exactly how the requirements of this
statute can be established. While this is certainly not a comprehensive solution, it would provide
prosecutors a starting place from which to apply the statute and to explain its application to a
factfinder at trial. Providing scenarios would also give the public a clearer sense of what behavior
is and is not permitted, which could help the statute stand up to potential due process claims.

Many attempts at grooming legislation have been criticized based upon the idea that such
regulatory measures criminalize thoughts rather than actions. As discussed previously, it is the
inappropriate nature and intent, rather than the actions themselves, that define online grooming
behavior. The criminal law actus reus requirement makes it extremely difficult to prohibit an
action that is defined primarily by the intent of the perpetrator. It is necessary that the definition
of grooming require that some type of action be taken before this legislation can survive
Constitutional scrutiny. In order to balance these issues, it is recommended that U.S. grooming
legislation follow the example taken in England and Wales, which requires a perpetrator to either
intentionally meet a child under age 16, or to travel with the intention of meeting the child for
the purpose of inflicting sexual abuse upon that child at some point in time (Sexual Offences Act,
2003). It is not necessary that the child know that the meeting is for sexual purposes, and it does
not have to be shown that sexual abuse was to take place at that particular meeting. So long as
the meeting was part of a course of conduct intended to eventually lead to sexual abuse, the
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requirements of the statute have been met. While this requirement is problematic in that it does
not allow for a prosecution of online grooming in its earliest stages, it does allow law enforcement
to focus its efforts on apprehending online groomers who have decided to expand their activity
to the type of interaction in which real harm can be inflicted upon the victim. Just as importantly,
enacting this requirement means that such grooming legislation comports with the actus reus
criminal law requirement, and that resulting convictions under said legislation will not be
overturned for this reason.

Due to a shortage of resources and the nature of the crime, the reality is that many
perpetrators who are convicted of a grooming offense will not be placed in any type of detention
facility. As such, any U.S. grooming statute should include sanctions such as sex offender
registration and allowing law enforcement to monitor the perpetrator’s home and electronic
devices. It is recommended that grooming legislation permit the imposition of both criminal and
civil sanctions, depending upon the specific circumstances involved in each case. The United
States should also follow the example set in England and Wales by making use of Sexual Risk
Orders (SROs) and Sexual Harm Prevention Orders (SHPOs) in grooming cases. SROs and SHPOs
are civil orders which were enacted in 2014. An SRO or SHPO may be implemented when a court
finds that such an order is necessary to protect the victim from some type of sexual harm. The
terms of these orders can vary to include whatever restrictions a judge determines are necessary
to protect the victim from harm based upon the circumstances of that case. SROs in particular
can be quite beneficial in such cases because they can be imposed even in the initial phases of
grooming, as well as when the perpetrator has no previous convictions (Kool, 2011). Though
there are many benefits to utilizing SROs and SHPOs in grooming cases, constitutional principles
dictate that U.S. courts would have to implement such orders using the least restrictive means
possible to prevent the resulting harm, as well as to give the offender adequate specificity about
what behavior is and is not allowed under such an order.

It is also recommended that any statute include a degree of flexibility in punishing grooming
offenses. As this is a crime that may encompass a wide variety of circumstances, it would be
beneficial for legislators to look outside the scope of exclusively punitive sanctions such as
incarceration or fines. As an example, the Dutch Criminal Code allows for the imposition of
punitive sanctions, as well as such as more educational punishments such as paying money to a
public fund and taking care of the victim’s interest (Kool, 2011). Since online grooming is a crime
that inevitably involves children, one can certainly envision numerous scenarios in which thinking
outside the scope of a more traditional retributive punishment could be extremely beneficial for
helping to rehabilitate offenders, to provide a sanction that has a more meaningful impact on the
victim, as well as an educational opportunity for both the victim and the perpetrator.

Law Enforcement Recommendations

Providing appropriate training to law enforcement is extremely important because
individuals who engage in online grooming of children and adolescents are quite adept in
maneuvering and changing both their tactics and their utilization of technology in order to avoid
being caught. Because technology and techniques used to circumvent protective measures are
constantly changing, it is very important that law enforcement professionals who deal with
cybergrooming cases engage in training and technological updates on an ongoing basis. One-time
training in this area will only be useful in the short term. In addition to being effective in modifying
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their behaviors, child sexual abusers are also extremely proficient in embracing changing
technology and technologic advances to pursue and solicit children in an online environment
(McCartan & McAlister, 2012). Law enforcement professionals also need to be trained in how to
interpret cybergrooming legislation in identifying what behavior is in violation of such statutes.
Officers who handle cybergrooming cases must also be continuously educated and updated on
legislative changes and advancements in sexual grooming cases. Such training should include
how to identify what behavior has the potential to escalate into sexual abuse of a child and should
be given the highest priority when assessing cases. Officers who handle cybergrooming cases also
need to be educated in how to effectively communicate with victims of this behavior, as the vast
majority are children who need to be handled in a particularly sensitive manner throughout the
investigation process.

Depending on the size and resources of a particular law enforcement agency, having either
specific personnel or entire units dedicated to identifying and processing cybergrooming cases
would also do a tremendous amount to help stop this activity before it escalates into sexual abuse
of children. These individuals would receive more intensive training on cybergrooming and would
also be able to work with schools and youth-serving organizations on educating children on how
to identify and deal with online grooming directed at them or their peers. Due to their additional
training and knowledge, such units or specialized personnel would also be a logical place for
cybergrooming instances to be reported and for a subsequent investigation to be initiated.

Because all cybercrimes, including grooming, have the potential to transcend jurisdictional
borders, it is essential that various states, as well as countries throughout the world work
together in order to combat online grooming. As previously stated, this will be made significantly
easier if grooming legislation is as consistent as possible throughout various jurisdictions.
Regulation of cybercrimes often necessitates that numerous law enforcement agencies be
involved in the successful resolution of a case. Due to the collaborative nature of these cases, it
is very important that each agency or entity have a clearly defined role in the resolution of a
grooming case in order to avoid a duplication of services and to prevent wasting precious law
enforcement resources. It is also very important that leaders within law enforcement agencies
foster a culture in which working collaboratively with other agencies is both expected and
encouraged. Law enforcement leadership should foster a culture within that particular
department that identifies grooming as a real threat that has the potential to inflict devastating
harm upon children if left unchecked. Seeing this type of example from superiors will help
encourage law enforcement professionals at all levels to take instances of grooming seriously
and to do all they can to assist the victims of this crime.

It is also recommended that there be a blending of law enforcement and societal responses
by giving local law enforcement the opportunity to work with schools and youth serving
organization on prevention, awareness, and reporting of cybergrooming. This type of partnership
would allow children to be educated in a way that corresponds with the real-life enforcement of
cybergrooming. It will also allow them to become familiar and comfortable with law enforcement
professionals, which will then give them a realistic avenue for reporting such behavior so that it
can be identified and stopped at the outset.
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Societal Recommendations

As children spend the majority of their time in school and with peers, it is very important that
schools be involved in safety discussions of children’s online communications. School
involvement is also necessary as many parents will either be unable or unmotivated to engage in
discussions with their children about these important topics and safety protocols. Schools should
purchase and utilize some type of interactive curriculum, of which many are available, that meets
the needs of that particular school system and which gives students the information necessary
to both identify and report grooming behavior. Whatever curriculum is chosen for use, it should
incorporate some type of “real life” components in which students can hear the stories of abuse
victims with whom they can easily identify. Seeing someone to whom students can relate and
hearing how easy it was for someone like them to become a victim will be far more effective than
simply presenting information in a more abstract manner, as students may take in the
information but fail to relate it to their own scenario.

In addition to disseminating information and safety messages, it is recommended that
schools also provide a forum for open and ongoing discussions among peers about online
grooming and sexual communications (Wurtele & Kenny, p. 340). While many children may be
afraid or cautious about sharing this information with adults, talking to their peers is far less
intimidating. If a child is able to share his or her experiences with a trusted peer, and see that the
friend has had similar experiences, it will likely give that child confidence in coming forward and
reporting the inappropriate behavior. This is particularly important since while most youth and
adolescents do not tell their parents about sexual abuse, they will often confide in their peers
about such things (Wurtele & Kenny, p. 341).

Addressing grooming from an educational perspective is very important, given the fact that
this behavior is so difficult to encompass in the text of a statute, as well as the challenges
encountered by law enforcement in policing this activity. For these reasons, it is anticipated that
bodies outside the government, such as schools, parents and peers, may be the most effective
at preventing grooming by teaching children about this crime and providing a forum for open
dialogue about grooming and sexual abuse. Likewise, education and awareness will be much
more effective than monitoring and control over children and adolescents’ online activity. If they
are given the opportunity to participate in the solution, this will empower children to take action
to report grooming and sex abuse.

The reality of today’s youth is that most live in households with working parents, which means
that they spend the majority of their time at school and then in some type of after school care
program until the evening hours. As such, programs and organizations that provide care to minor
children should also engage in conversations about online grooming and the resulting sexual
abuse that can occur. These programs should establish clear guidelines about the use of
electronic devices while children are in their care. They should go over the guidelines and
expectations with both children and parents, and explain why these guidelines are in place.
Because many children spend a significant amount of time in the care of such programs and
organizations with their peers, these also provide a valuable opportunity to help educate and
engage with children about protecting themselves from online abuse. Many children form
trusting relationships with the leaders and caretakers in after school programs and
extracurricular activity organizations. These leaders can do a significant amount to provide a safe
place for a child to report grooming and abusive behavior.
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Because of the nature of the relationship between the child and the leaders or caretakers, it
is strongly recommended that these programs and organizations establish strict guidelines and
ongoing education to those who have contact with children about what behavior is and is not
permitted; what the consequences are for violating these rules in their interactions with children;
and how to recognize signs that a child may be the victim of online grooming. These rules and
policies should be explained in detail to parents, children, and staff so that there are numerous
levels of accountability, which increases the likelihood that inappropriate behavior will be
reported by one of the parties involved.

It has been observed that making a distinction between grooming children for sexual activity
and simply mentoring and providing support for children in a positive way is one of the greatest
challenges faced by youth-serving organizations (Lanning, 2018, p. 13). This also applies to
schools, churches, sports organizations, and other entities that work with children on a regular
basis. Technological measures, such as software that prevents children from accessing certain
Internet sites while at that organization’s location, and which allows parents to view a child’s
browsing history during that time are certainly a first line of defense. However, these should not
be relied on exclusively, as children are often far more technologically savvy than adults and
many may be aware of numerous ways to circumvent these protections. As such, these measures
should be used in addition to, not in place of, education and ongoing discussion about the
dangers of online grooming and sexual abuse. Because online groomers may target children of
various ages, this type of discussion and education should take place in an age-appropriate way,
with more information and details being given to adolescents and teenagers.

The highest risk factor for a child being groomed online is social vulnerability. There are many
factors that may contribute to a child’s social vulnerability, including bullying activity, sexual
identity issues, being isolated from peers, and other factors (Kool, 2011; Ybarra & Mitchell, 2004).
As such, it is crucial that those who work with children regularly keep an eye out for these issues
and be able to direct children with such susceptibilities to resources that can help them overcome
such factors and reduce that child’s risk for becoming a target of online grooming.

It is also vital that children have a place where they can report grooming and online abuse.
Since these children are clearly comfortable communicating online, it would ideally be a place
where children could report such activity via the Internet. The existence and location of such a
reporting service would need to be marketed extensively and be made well known to children
who are of an age to have an online presence. It has been noted that though there are a number
of websites and public service announcements that promote safety for adolescents online, these
are flawed in that most do not adequately address the real picture of what takes place in online
sexual solicitations of children and adolescents (Wurtele & Kenny, 2016, pp. 337-338). These
websites tend to warn young online users of the risks of instant messaging and chat rooms, to
keep identifying information private, and to never meet individually with a person that they
encountered online. However, very few of these websites specifically address sexual solicitation
and how to handle an inappropriate online relationship with an adult who is known and trusted
by the child (Wurtele & Kenny, p. 338). Since this comprises a substantial number of grooming
cases, it is very important that these messages be disseminated as well.

Likewise, awareness campaigns against sexting and sending sexual content tend to be aimed
at sexting among peers rather than sending this type of information to an adult (Wurtele &
Kenny, p. 338). The effectiveness of these websites and public service announcements is also
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guestionable because it is quite likely that many adolescents either do not access them at all, or
upon seeing them, disregard them as something that applies to someone else but not to them.
In order for these public awareness campaigns to be effective, they must be presented in a way
that resonates with the intended audience, and they must be presented in such a way that
encompasses grooming behavior from an adult. By doing this, it is anticipated that such websites
and public awareness campaigns can indeed bring about a great good to the public by deterring
the type of behavior and resulting sexual abuse to children that they are intended to address. It
is recommended that forums for reporting grooming and sexual solicitation be established both
online and via text. Especially since many youth who experience this behavior are marginalized
individuals with insecurity issues, being able to report this behavior in way that does not initially
involve face-to-face interaction is crucial to catching grooming behavior in its early stages before
it has escalated to full-scale sexual abuse.

Parental involvement and supervision is absolutely essential to preventing grooming and
resulting sexual abuse of children. In order to effectively prevent their children from becoming
the victims of sexual abuse from online grooming, it is very important that parents communicate
openly and frequently with their children; establish close and trusting relationships with their
children; and closely monitor children’s online activities (Wildsmith et al.,, 2013). While
monitoring children’s online activities is important while they are young, it is equally as important
that parents help establish and reinforce safe online habits and protocols so that as children
become older and more independent, they are in a good position to protect themselves from
predators with less parental supervision. This is particularly important as older children and
adolescents are far more likely to have access to cell phones and mobile devices, and therefore
may access the Internet away from the parents with greater frequency than younger children.
Likewise, parents should also have ongoing and open discussions with their children about the
appropriate boundaries of adults initiating relationships with children. This dialogue should
increase as children become adolescents and begin to explore various aspects of dating and
romantic relationships. Parents should engage in these discussions in an open and non-
judgmental manner, which will give children a sense of security in confiding in their parents if any
relationship with an adult begins to push these boundaries of inappropriateness.

In order to address grooming and resulting child sexual abuse, an interagency approach is
crucial. There must be a working partnership of the police with both schools and youth-serving
organizations in order to provide a seamless process for reporting grooming behavior (Davidson
& Martellozzo, 2008). Indeed, a comprehensive study has shown great success in a UK-based
educational initiative called the Metropolitan Police Safer Surfing Programme, which stems from
a partnership between the London Metropolitan Police and area schools. The students who
participated in this program showed a heightened awareness for the warning signs of grooming,
what type of information should not be given out over the Internet, and what type of activities
could put them at risk for sexual abuse (Davidson & Martellozzo, 2008). It is recommended that
similar partnerships and educational programs be established and implemented between police
forces throughout the U.S. and the school districts that fall with that department’s jurisdiction.

Conclusion
Grooming is defined as purposely establishing a connection with a child for the purpose of
preparing that child for future sexual abuse. The act of grooming itself may appear harmless on
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its face, but it has the potential for inflicting a devastating impact on children if it is allowed to
continue. Children who are the victims of online grooming are at a heightened risk for mental
health issues, depression, sexual problems, anxiety, and suicidal behavior throughout their lives.
There is currently very little law that specifically addresses grooming behavior. Those legislative
measures that can be applied to grooming are ineffective at doing so in a comprehensive manner.
Due to the detrimental impact that this activity has on its child victims, it is essential that
legislators recognize grooming as a credible threat and enact appropriate legislation to effectively
define grooming behavior and punish perpetrators before the abuse becomes more extensive.

So that cybergrooming can be effectively dealt with through legislation, it is necessary that
both federal and state governments enact grooming-specific legislation that clearly and
unambiguously defines what constitutes grooming. These definitions should be consistent with
one another since grooming may need to be addressed on both an interstate and intrastate basis.
The resolution promulgated by the American Bar Association’s Young Lawyer Division should be
looked to for guidance on developing grooming statutes. Legislation must require that some
action be taken and should ideally include illustrative scenarios of grooming. Grooming laws
should include some flexibility in sanctions so that either a punitive or a more educational
punishment may be implemented as appropriate.

So that online grooming can be dealt with correctly, it is important that law enforcement
professionals receive detailed and ongoing training about how to identify grooming, process
grooming cases, and interact with grooming victims. Depending upon the size and resources of a
law enforcement agency, either a specialized grooming unit or designated personnel assignment
to sexual grooming cases is recommended. It is also imperative that law enforcement adopt an
interagency approach to working on grooming cases, and that case protocols be consistent
throughout agencies. Law enforcement should also establish partnerships with schools to both
educate children about grooming and to teach them what resources are available to them if they
become the victims of online grooming. Finally, it is essential that schools, youth serving
organizations, and parents take a proactive approach to both educating children about grooming
and how to take action if they become the victims of grooming. Doing this will make a
tremendous impact on stopping online grooming before it escalates into child sexual abuse, as
well as preventing the devastating impact this activity can have on our children.
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Manufacturing a Definition of the Situation: A Case Study of a Successful Investigative
Failure in a Homicide Case

While research on homicide investigations have examined how cognitive biases can mislead
investigations, few studies have examined cases where the police start an investigation based on
an incorrect definition of a situation. Utilizing the David Koschman homicide investigation as a
case study, this article illustrates how the Chicago Police Department used confusing line-ups,
incomplete canvassing, and inconsistent record-keeping practices to support a particular
definition of a situation that is based on a preconceived truth. Our findings demonstrate how the
police can use their considerable knowledge of investigatory procedures to arrive at a
predetermined outcome. We argue that this outcome can be partially explained through the
intersection of local police culture, political influence, and the information management
tools/procedures used to help investigate homicides.
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Introduction

The success of a homicide investigation can be measured in multiple ways, from its outcome
and adherence to procedural integrity to prevention and community impact (Innes & Brookman,
2013). Scholars have also shown that homicide clearance is shaped by factors that are extraneous
to police agencies, such as the level of social control that is embedded in a community (Regoeczi,
Kennedy, & Silverman, 2000), neighborhood characteristics (Jiao, 2007; Morris & Maguire, 2016;
Petersen 2017), community size (Pare, Felson, & Ouimet, 2007), weapons used (Alderden &
Lavery, 2007), and victim characteristics (Hawk & Dabney, 2014; Martin, 2014; Pierce et al.,
2014), as well as factors that are internal to police agencies such as case load (Jiao, 2007),
resources available to investigators (Carter & Carter, 2016), training provided to detectives (Keel,
Jarvis, & Muirhead, 2009), along with the pressures placed on officers to solve the crime
(Schlesinger et al., 2014; Snow, 2005). Whether the success of a homicide investigation is
measured in its clearance or adherence to departmental procedure and protocol, this aspect of
the literature presupposes an inquisitorial mode of police action, that the police have ‘good’
intentions to solve a homicide (Trainum, 2014) based on facts and the ‘truth’ of what happened.
Few have asked whether the police in fact intend to solve a case accurately by identifying and
arresting the correct suspect.
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There are good reasons to suspect that the police may not be interested or be able to solve
a case by identifying the correct suspect for a number of reasons. First, investigative decision
making occurs in the context of an organizational process structure that has the potential to lead
to misinterpretation and misidentification of suspects. Detectives have a pragmatic and fractal
view of the truth rather than an absolute one (Innes, 2002). Consequently, they may simply be
“carried along” by investigative structures and epistemologies when no obvious suspects are
identified during the initial stages of an investigation (Innes, 2002). Furthermore, detectives may
be operating under personal belief systems that tend to devalue certain victims (e.g., Blacks,
Latinos) while elevating the moral worth of some victims (e.g., White women) as a way of
managing the emotional strains of detective work (Hawk & Dabney, 2014; Martin, 2014; Pierce
et al., 2014). Both reasons have the potential to contribute to investigative failures.

Second, the organizational and process structures related to homicide investigations compel
unethical actions in conjunction with some of the cultural aspects of police work in general: police
routinely lie as part of their work (Alpert & Noble, 2009). Lying as part of police work is so
common that names have been given to two pervasive forms of police lying. “Reportilying” refers
to the practice of lying on police reports and other official forms while “testilying” refers to lying
during testimony (Hougland & Allen, 2015). It has been found that the most common crime that
police officers commit is perjury, which is committed to hide the incompetence of fellow officers
or to cover up a crime. Whether a lie is told deliberately to cover up a crime or through omission
of exculpatory facts in reports (Fisher, 1993), police lying represents a reality of police work that
militates against the view that the police strive to always identify the accurate suspect. Third,
researchers have shown that homicide investigations are pushed and pulled by stressors
unrelated to a case. For example, time and the pressure to “get a scene right” the first time are
significant sources of stress in a homicide detective’s workload, as well as constant oversight
from upper administrators (Dabney et al., 2013). While quantitative studies have shown little
impact of political influence on murder clearance rates, qualitative case studies have shown that
political influence affects investigative decision-making and case outcomes (Davies, 2007). As
Davies (2007, p. 146) notes, “media, local political figures, and prosecuting attorneys exercise
significant impact on police practices and procedures, investigative decision making, and even
fluctuations in murder clearance rates.” The actions of homicide detectives that lead to
investigative failures—intentional or unintentional—remain opaque from quantitative
methodologies and require qualitative approaches to uncover the forces that shape the outcome
of a case.

If political influence affects the outcomes of homicide investigations by impacting
investigative decision making, how are the process structures manipulated to achieve a desired
outcome? This question has not been asked in the previous literature. If the police are not in fact
rational entities trying to maximize performance, but an organization that seeks to secure
approval from ‘authorizing environments’ (Davies, 2007), then how do homicide detectives use
the existing investigatory methodologies and epistemologies (Innes, 2002) to accomplish an
investigatory failure in a homicide investigation? Using the homicide of David Koschman as a case
study, this article attempts to show how an investigative failure can function as a success that
protects the privilege of political power. It does so by showing how the homicide detectives at
the Chicago Police Department (CPD) began a homicide investigation with a predetermined
‘definition of a situation’ based on a preconceived truth and then proceeded to support their
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conclusions by manipulating conventional investigation protocol. This paper contributes to the
literature on homicide investigation by showing how the police retain a significant amount of
discretionary and narrative power to shape investigations toward a particular outcome based on
a manufactured definition of a situation, despite several technological, procedural, and political
checks and balances that have been built into the criminal justice system.

Prior work on homicide investigations

As one of the most “visible” crimes, homicides and their clearance face vigilant scrutiny and
accountability from various political entities, the public, and the media (Alison et al., 2013;
Davies, 2007; Puckett & Lundman, 2003). There is also general consensus that the outcomes of
homicide investigations are shaped by demographical characteristics of victims (Alderden &
Lavery, 2007; Litwin, 2004), social characteristics of neighborhoods (Petersen, 2017), as well as
bureaucratic and organizational pressures within police departments in general and homicide
investigation units in particular (Dabney et al., 2013). Although a successful homicide
investigation has been defined as one that concludes with the identification and arrest of a
suspect followed by an eventual conviction (Geberth, 2006), recent works have highlighted the
importance of alternative measures of success such as procedural integrity, community impact
reduction, and homicide prevention (Brookman & Innes, 2013).

Although traditional models of homicide investigations have mirrored an apprentice model
whereby new investigators shadow experienced detectives as a way of learning the skills of the
craft (Geberth, 2006), recent works have emphasized the processual and structural aspects of
police investigations as a complex task. The complexity in explaining this process lies in the use
and reliance on inference-based decision making and other subjective measures that are often
necessary for a homicide investigation (Snow, 2005). Furthermore, theories of homicide
investigation have gone beyond the dyadic classification such as a “dunker” and a “whodunit”
(Simon, 1991), and evolved into explicating the intricate process structures related to the two
canonical classifications related to murder investigations (Innes, 2002). Innes (2002) states that
homicides that are relatively easy to solve—self-solvers—revolve around three stages of
investigative activity: (1) establishing a definition of a situation; (2) information collection
involving interviews with various participants; and (3) case construction where detectives weave
a coherent narrative of the murder so that the motive for a homicide becomes evident (Innes &
Brookman, 2013). A whodunit, on the other hand, is not as simple as self-solvers since these type
of homicides tend to occur between strangers who do not have an established history of
interaction. Consequently, this type of investigation involves five stages where the following
sequential activities take place: (1) establishing a definition of the situation; since the suspects
may not be obvious in whodunit cases, detectives follow routine procedures such as interviewing
witnesses and canvassing neighborhoods to structure their activities (Brookman, 2005); (2)
information burst stage where police actions lead to an influx of information; (3) suspect
development; (4) suspect targeting; and (5) case construction (Innes, 2002). In both process
structures, establishing a basic definition of the situation—whether a homicide occurred or not—
determines the next series of actions.

Problems arise when investigative failures at one of the stages leads to publicized cases of
miscarriages of justice that involve wrongful convictions (e.g., Thompson-Cannino, Cotton, &
Torneo, 2009). Researchers have shown that investigative failures are likely to arise when
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detectives engage in tunnel vision, focusing an inordinate amount of time and resources into one
theory of murder rather than considering alternative hypotheses (Trainum, 2014) or base their
investigative decisions on preconceived biases toward various groups or populations (e.g., ethnic
minorities) (Schlesinger et al., 2014). Researchers have shown that a premature shift from
deliberation to implementation hinders an impartial information search that may be a significant
cause behind investigative failures. This premature shift leads to misidentifications, which then
leads to the closing of a case prematurely due to a lack of evidence, and wrongful convictions
(Fahsing & Ask, 2013). It has been argued that it is important to identify these decisional tipping
points—decisions that put a mindset focused on verifying the guilt of a suspect—to safeguard
against premature shifts that lead to investigative failures (Fahsing & Ask, 2013). Although
decisional tipping points have been conceptualized as a mindset that focuses on the verification
of guilt of a suspect, few have asked if mindsets can be politically influenced to construct the
innocence of a guilty suspect.

Although researchers and practitioners agree that homicide investigations do not follow a
linear approach (Geberth, 2006), notable investigative failures have spawned the creation and
implementation of formal structures to standardize investigative methodologies and
epistemologies. Investigative failures that have become notorious tend to center around
wrongful convictions or prolonged investigations that experience difficulties in identifying and
arresting a suspect, despite the presence of sufficient leads. The problem in these types of cases
has been a failure in information and data management rather than malicious intent or gross
incompetence of investigators (Keppel & Birnes, 2003, 2009). Consequently, standardized
reporting tracking systems such as Major Incident Room Standard Administrative Procedure
(MIRSAP) (Mooney, 2010) and Professionalizing Investigation Programme (PIP) have been
created and implemented in the U.K. (Maher, 2010) as a way of standardizing and developing
investigative skills, knowledge, and practice amongst police forces in order to professionalize
investigations and as a way of reducing linkage blindness in multijurisdictional investigations
(Egger, 1984). In the U.S., Washington State’s Homicide Investigation Tracking System (HITS)
emerged in the context of a prolonged effort to identify a prolific serial killer (Keppel, 1992).

Homicide investigations also have to be understood in the context of general police culture
and the unique norms of homicide investigation units. First, the capacity to exercise coercion by
police officers plays an important role in the creation and maintenance of a distinct police culture
(Bittner, 1978). This capacity distinguishes the police from the public and adds to the overall
cohesion of occupational police culture (Caldero & Crank, 2004). The police mandate and self-
identity impose a moral hue in the work that they perform (Herbert, 1998). Second, police culture
is heavily influenced by local politics and political figures (Wilson, 1968). Wilson’s (1968)
theoretical framework helps explain how local political culture and police styles influence the
actions of police officers. The police are likely to be guided by structural or organizational
motivations, ideologies and interests both internal and external to the organization (Manning,
2004). Third, police officers constantly have to navigate role ambiguity and uncertainty with
respect to supervisory expectations (Manning, 1995). This ambiguity is highlighted in the work of
homicide detectives who must perform multiple tasks at crime scenes, often under stress in the
presence of witnesses, families, supervisors, and media, and painstakingly document the
procedures and findings in paperwork (Dabney et al., 2013). Moreover, the uncertainty of not
knowing when they will be called in to work—even on their day off —and managing the conflicting
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reality of investigative work, lead to tremendous stress and pressure for detectives who have to
investigate the cases (Hawk & Dabney, 2014).

The literature on homicide investigations is pertinent to this paper in another way. The case
study that is examined in this paper involves a homicide investigation that was closed
prematurely. The premature closing was not brought about by tunnel vision or bias, but allegedly
due to the suspect’s identity: the suspect in the homicide case was the presiding mayor’s
nephew. The victim’s mother alleged that the case was cleared prematurely due to the political
influence the mayor’s family exerted on the case processes and outcome (Koschman v. City of
Chicago et al.,, 2014). It remains unclear how the homicide detectives carried out their
investigation in such a way that led to the exceptional clearance of the culpable person while the
traces of the victim were erased from the textual archives of police records. The current case
study as an example of a failed homicide investigation is important because the successful failure
may be related to a pattern that is reflected in the investigating agency’s record-keeping
practices.

Historians have shown that records of law enforcement’s criminal activity tends to be
manipulated, omitted, or destroyed altogether (Steinwall, 1986; Theoharis, 2004). In some
instances police agencies keep one set of “clean” records for public consumption and official
archives while another more accurate “street” records are kept for secret purposes or to recall
facts accurately prior to trial, without being subject to discovery motions (Fisher, 1993). The
Chicago Police Department in particular has a history of keeping parallel records maintaining
“street files” that withhold exculpatory evidence, despite court orders and internal directives
(Notice 82-2) from CPD Superintendent Richard Brzeczek directing all commanding officers to
release all records to defense counsel (Palmer v. City of Chicago). In the current case study, David
Koschman’s mother alleged that a similar pattern of parallel record-keeping led to the insulation
of the mayor’s nephew by hiding the existence of accurate interview notes from discovery and
prosecution (Koschman v. City of Chicago et al., 2014). It remains unclear how the parallel records
may have operated in the current case study to produce a failed investigation.

Background: The Homicide of David Koschman

On April 25,2004 Richard Vanecko (age 29) punched David Koschman (age 21) after a drunken
confrontation on a downtown street in Chicago in front of several witnesses. Koschman was 5
feet 5 inches tall and weighed 125 pounds. Richard Vanecko was 6 feet 3 inches tall and weighed
230 pounds. Richard Vanecko was also the presiding mayor’s (Richard M. Daley) nephew.
Koschman was accompanied by his friends Scott Allen, James Copeland, Shaun Hageline and
David Francis Jr. at the scene while Richard Vanecko was accompanied by Craig Denham, Kevin
McCarthy and Bridget McCarthy, celebrating an engagement party (Novak, Fusco, & Marin,
2011a). The altercation began when Koschman bumped into Denham, which caused Denham’s
glasses to fall off. After Vanecko punched Koschman, he fell backwards and hit his head against
the concrete pavement (Day, 2004). Richard Vanecko and two of his friends fled the scene.
Detective O’Leary and Detective Clemens of the CPD investigated the initial battery. They
interviewed Nancy Koschman (mother of David Koschman), Kevin McCarthy and two additional
witnesses, Michael Connolly and Philip Kohler, who were not a part of either of the groups
involved in the altercation.
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Eleven days after the incident, David Koschman died (Gilger, 2011a). Once the battery case
was reclassified a homicide, Detectives Yawger and Vilardita were brought on to assist with the
investigation. They conducted a series of interviews with witnesses and other key individuals who
had been involved with this case. An interview with Kevin McCarthy and his wife Bridget
McCarthy confirmed that Kevin McCarthy had lied to the police in his initial statement on April
25™, 2004 in which he stated that he did not know any of the involved individuals. Moreover,
these interviews led to the identification of Richard Vanecko and Craig Denham as the other two
involved individuals who had fled from the scene after Koschman was injured (Gilger, 2011a).
According to the CPD’s Case Supplementary Report (CSR) submitted on the 28" of February,
2011, however, none of the witnesses were able to identify Vanecko; McCarthy and Denham
were positively identified. Following the line-ups, it was concluded that no possible charges
would be sought since none of the witnesses could identify who punched Koschman. They also
concluded that the victim, David Koschman, was the aggressor whereas whoever punched
Koschman acted in self-defense. Based on the aforementioned conclusions, the Koschman
homicide case was classified ‘cleared closed/exceptionally’ (Gilger, 2011a; 2011b). A follow-up
investigation concluded that Vanecko had acted in self-defense (Giralamo, 2004).

Seven years later, the reporters from the Chicago Sun Times reinvestigated the case and
found several anomalies: files related to the Koschman case had disappeared (Downs, 2011);
eyewitness line-ups were conducted in ways that were inconsistent with departmental
procedures (Yawger, 2004b; Webb, 2013); the statements witnesses provided to the detectives
were inconsistent with the ones journalists found (Novak, Fusco, & Marin, 2011d). Nancy
Koschman, the victim’s mother, along with other relatives, petitioned for and was granted the
motion for the appointment of a special prosecutor (Circuit Court of Cook County, 2011). The
petitioners believed that the initial investigation, as well as the CPD’s reinvestigation of the
Koschman case, were purposely misguided due to the powerful influence of the Daley family in
Chicago (Koschman v. City of Chicago et al., 2014). The petitioners also requested that the special
prosecutor investigate the following: (1) whether the detectives from CPD prepared false reports;
(2) if Assistant State’s Attorney Darren O’Brien and the employees of the Cook County State’s
Attorney’s Office intentionally conspired to insulate Vanecko from criminal responsibility; and (3)
if charges could be brought against Richard Vanecko for the murder of David Koschman (Circuit
Court of Cook County, 2011).

Data and methods

A complex homicide case such as Koschman’s entails many investigative intricacies. In order
to examine these complexities, this article treats the Koschman homicide investigation as a ‘case’
and utilizes the ‘case study method’. This approach treats the Koschman homicide investigation
as a unit of analysis and as a focal point for intensive scrutiny. The case study method entails
providing rich in-depth descriptions of events, the actors involved, actors’ experiences,
motivations for behavior, outside influences, environmental factors, specific local cultures and
how each of these factors interact through time and space (Denzin & Lincoln, 2011; Gagnon,
2010). In qualitative research, the case study method can be used to build, extend, and validate
theory while simultaneously possessing a high degree of internal validity. Therefore, this method
is particularly useful for explaining social phenomena (Stake, 2009; Woodside & Wilson, 2003).
More specifically, the purpose of this paper is to analyze the investigative procedures followed
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by the CPD in the Koschman case as reflected in official reports used by the CPD. Treating the
Koschman homicide investigation as a case study allows us to demonstrate how police
investigations can start with a preconceived outcome and through considerable discretion amass
evidence to support said outcome.

Employing the case study design as the overarching method of research, content analysis was
utilized to analyze data from the available documents related to the Koschman case. With respect
to social research, content analyses are most appropriately used when studying recorded forms
of human communications such as newspapers, laws and legislations, letters, emails and more
(Berg, 2001). The data examined for this case study was gathered from official police records,
court documents, the special prosecutor’s report, the petitions filed with the court by
Koschman’s family, and the news reports that resulted from the Chicago Sun-Times investigation
of Koschman’s homicide. Two police records that were used to document the activities related
to homicide investigations are especially significant: CPD’s General Progress Reports (GPR) and
Case Supplementary Reports (CSR). These two forms are important because they entail open-
ended answers in the form of a narrative. These forms are filled out at regular intervals after
major steps in the investigation have been completed (witness interviews). Elsewhere, it has
been argued that the police wield intertextual authority to omit, alter, and fabricate witness
statements to create a disingenuous account of a homicide incident in these formats; that this
editorial power is just as significant as the coercive power of the police, contemporary
criminologists have ascribed this as the defining characteristics of the modern police (Zaidi,
O’Connor, & Shon, 2018). The detailed narratives of available police records were first analyzed
and verified against the findings from the investigation conducted by the Chicago Sun-Times.
When discrepant narratives arose, clarification was sought by examining court documents, the
special prosecutor’s report and the various petitions filed with the court.

This data collected was coded into mutually exclusive categories in order to illustrate how the
Koschman homicide investigation deviated from standard investigatory practices noted in the
literature (e.g., Innes, 2002; Maher, 2010). The process of coding allowed for this raw data to be
transformed and classified into conceptual categories for further analysis (Berg, 2001). Through
multiple unmotivated readings, it became evident that the process related to investigative failure
involved the following themes: 1) faulty line-up; 2) incomplete canvassing of the initial incident;
and 3) misplacement of physical records. The documents utilized for this investigation were
obtained from the Chicago Sun-Times website. The appendix to this paper contains the list of the
primary documents analyzed for the purposes of this article. These documents were originally
obtained by Tim Novak of the Chicago Sun-Times through a FOIA request and then uploaded to
the Chicago Sun-Times online database. The first and third author of this article submitted a
similar request to the CPD in January of 2015 but at the time of writing, no response had been
received. What follows is an analysis of the best available evidence pertaining to the investigatory
aspects of the Koschman homicide investigation.

Facilitating Investigative Failure in the Koschman case
The homicide of David Koschman was not a whodunit case. It morphed from a battery to a
homicide; unlike a true whodunit, there were multiple witnesses at the scene who observed the
encounter that began as an argument that turned into a homicide. Consequently, the five step
model of a whodunit murder investigation (Innes, 2002) would not have been applicable as leads
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did not have to be followed and there was no primary crime scene until a month after the initial
incident. The detectives had to interview witnesses and suspects, keep accurate records, and
compile them for prosecutors (Dabney et al., 2013).

A close reading of the primary (General Progress Reports and Case Supplementary Reports)
and secondary data (special prosecutors report, newspaper articles) revealed that homicide
detectives deviated from standard investigative procedures to create supportive documentation
in the official police records in order to buttress their preconceived idea about the case.
Moreover, it could be argued that the detectives facilitated investigative failure by conducting a
confusing line-up, conducting an incomplete canvassing, and a gross misplacement of records
related to the case that should have been produced through discovery motions by the defense
counsel. The preceding steps also were not consistent with the investigative steps noted in the
literature and existing CPD policy. In this section, we argue that three investigative steps
facilitated the investigative “failure” in the Koschman homicide investigation.

Conducting a confusing line-up

An identification line-up is a fairly common investigative procedure used by the police in their
investigations (Hobson & Wilcock, 2011). Previous research indicates that eyewitness
identification is considered to be a powerful and persuasive source of evidence within the
criminal justice system (Porter, Moss, & Reisberg, 2014). On the contrary, recent research on
eyewitness identification and police line-ups indicates that it is among the leading causes of
wrongful convictions (Pozzulo, Dempsey, & Crescini, 2009), that one in five witnesses is likely to
identify a filler rather than the actual suspect (Porter et al., 2014). Given such questionable
findings, research on identification line-ups has focused on factors such as appearance changes,
age of witnesses, and number of suspects presented that can influence validity and accuracy and
lead to misidentification (Hobson & Wilcock, 2011).

A close reading of the data revealed that change in appearance and time lapse between the
incident and the identification line-up as possible reasons for misidentification. The identification
line-up for the Koschman case was conducted on May 20", 2004. In this line-up, Koschman’s
friends and bystander witnesses were asked to identify Vanecko, Denham, and McCarthy. As
corroborated by court records, news reports, and the Special Prosecutor’s report, the manner in
which this line-up was presented was inconsistent with standard practices (Circuit Court of Cook
County, 2011). First, the line-up was conducted nearly a month after the incident had occurred.
Secondly, knowing that the witnesses had physically identified Vanecko by the virtue of his
relatively larger build, the detectives presented white male fillers who were physically larger than
Vanecko (People v. Vanecko, 2013). Moreover, the witnesses consistently reported that the
assailant was wearing a hat at the time of the altercation yet, none of the participants in the line-
up wore a hat (Koschman v. City of Chicago et al., 2014). The identification line-up presented
ideal conditions for misidentification: none of the witnesses were able to identify Vanecko as the
assailant.

It is almost impossible to prove or disprove why seasoned detectives selected fillers who
were physically larger than the alleged suspect or why they failed to have the fillers and suspects
wear hats, as indicated in the initial witness statements. It is difficult to impute malicious or
negligent intent to the actions of the seasoned detectives. However, what is indisputable are the
consequences of the confusing line-up that occurred: none of the witnesses was able to identify
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Richard Vanecko as the assailant who had punched David Koschman. We argue that this line-up
that was executed in confusing ways functioned as a first step in insulating the suspect from being
identified as the perpetrator.

Incomplete canvassing of the initial incident

Canvassing is one of the primary procedures which often marks the beginning of an
investigation. Within the preliminary fact-finding stage of the investigation, law enforcement
officials are supposed to complete a general canvas of the incident. The practice of canvassing
includes interviews with witnesses, involved parties, and individuals from the neighborhood or
the surrounding areas (Edwards, 2009). Prior research indicates that canvassing is a major lead-
generating procedure. Moreover, it is stated that canvassing creates a broad framework of data
which can be utilized at the various stages of the investigation (Geberth, 2006). A failure to canvas
appropriately can result in an overly complex and strenuous investigation (Snow, 2005). There is
consensus in the literature that inadequate canvassing can obscure the course of the
investigation as significant information pertaining to the case may remain concealed.

Examining the Koschman case revealed that standard investigative steps impacted the course
of the investigation. A notable shortcoming in the investigation involved the failure to secure
available video footage of the altercation from nearby surveillance cameras. As per CPD’s
standard investigative procedures, officers and detectives involved in an investigation are
expected to canvass the area for additional witnesses and evidence (Koschman v. City of Chicago
et al., 2014). This above-stated protocol was not followed by the detectives involved in the
Koschman investigation. If detectives had appropriately canvassed the scene, surveillance
footage of the initial altercation between Vanecko and Koschman would likely have been
acquired. There were at least 13 establishments that would have had video footage of the area
where the altercation took place; however no efforts at gathering such evidence were made
(Koschman v. City of Chicago et al., 2014). Consequently the investigation of the battery case was
concluded in a matter of a few hours. After the death of David Koschman and reclassification of
the case as a homicide, Detective Yawger, along with all other detectives assigned to the case
thereafter did not acquire surveillance footage that could have provided a factual account of the
altercation (Koschman v. City of Chicago et al., 2014; People v. Vanecko, 2013).

Again, it is almost impossible to prove or disprove why seasoned detectives did not canvass
the 13 establishments that could have contained footage of the altercation. Again, it is difficult
to impute malicious or negligent intent to the actions of the seasoned detectives. However, what
is clear is that the failure to obtain surveillance footage led to Vanecko’s actions as being
interpreted and reported as self-defense, thereby absolving him from criminal responsibility. It
has been shown elsewhere that witness statements were intertextually manipulated to create a
plausible context of a confrontational homicide as a way of framing the incident as one of self-
defense rather than a premeditated attack (Zaidi et al., 2018). This definition of the situation as
one of self-defense rather than a malicious and unprovoked attack was possible because the line-
up was not able to establish Richard Vanecko as the assailant. The assailant who punched David
Koschman was never established in the official records; only that David Koschman was punched
and fell backwards.

A 6 feet and 3 inch tall Richard Vanecko weighing 230 pounds punched 5 feet 5 inch David
Koschman who weighed 125 pounds, which caused him to fall and hit his head on the pavement
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and die from his injuries. Surveillance footage would have showed if Koschman was indeed the
aggressor or a peacemaker; the surveillance footage would have showed if Vanecko punched
Koschman in self-defense or out of the blue. What is clear is that the failure to thoroughly canvass
the neighborhood resulted in the insulation of Vanecko from being identified as the perpetrator;
instead, he became textually constructed as a reasonable person practicing self-defense. The two
preceding steps therefore were implicative in establishing a definition of the situation as being
related to self-defense rather than a malicious attack.

Inconsistent record-keeping practices

Although previous researchers have emphasized the role of cooperation amongst law
enforcement agencies as a key variable to improving homicide clearance rates (Carter & Carter,
2015), that a cooperative working relationship can be used to facilitate investigative failure has
not been noted. Such a possibility emerged in the reading of the secondary data related to the
Koschman case. The Cook County State’s Attorney’s Office (SAO) assigns an Assistant State’s
Attorney (ASA) to homicide units in Area Headquarters (at the time of the Koschman case, an
area consisted of 5 police districts) to conduct felony reviews. It was the ASA’s job, as head of the
Felony Review Unit, to provide advice or recommendations to homicide detectives, and to
document them in the unit’s case-tracking database. It was an integral part of the job of the Chief
of the Felony Review Unit to ensure that such guidelines were followed. However, a felony review
folder that should have been created and turned in for every case that was assessed for the
purpose of internal recordkeeping never occurred. ASA O’Brien did not turn in any records
related to recommendations. The felony review file pertaining to the Koschman case was
classified as ‘missing’ (Koschman v. City of Chicago et al., 2014).

After the Koschman case was sent to the State’s Attorney’s Office (SAQO), ASA O’Brien,
accompanied by Detective Yawger, re-interviewed some of the key witnesses. Both were highly
experienced and had well-renowned reputations for being thorough and detailed in their
investigations (People v. Vanecko, 2013). However, ASA O’Brien and Detective Yawger did not
take meaningful notes during the interviews that they conducted. The notes that they did
manage to take were destroyed afterwards, which was inconsistent with existing procedures.
Even with the existence of strict procedural guidelines, ASA O’Brien did not create or submit
mandated records. No records pertaining to the Koschman case were ever created in the Felony
Review Unit (People v. Vanecko, 2013).

As the reinvestigation of the Koschman case unfolded, more and more instances of missing
files began to emerge. A day after the FOIA request was submitted by the Chicago Sun-Times,
Detective Yawger, who had retired prior to the reinvestigation, called Detective Walsh to discuss
Koschman’s homicide file (People v. Vanecko, 2013). Detective Walsh later reported to CPD’s
Commander Yamashiroya that David Koschman’s homicide file was missing. That same file was
later recovered from Detective Walsh’s own office in an incomplete state (Downs, 2011). Among
many other records, the newfound homicide file was missing all the General Progress Reports
(GPRs) from the initial investigation in 2004 (Gilger, 2011c). These GPRs would have included
witness statements which were indicative of Vanecko’s unjustified assault on Koschman.
Nevertheless, the reinvestigation of the Koschman case was closed in March of 2011 without any
charges in question as had been decided amongst the officials at the CPD, SAO, and Mayor’s
office.
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Following the inconsistencies with respect to missing police records, the City of Chicago’s
Inspector General Office (IGO) launched an investigation on how the CPD had handled the
Koschman case. In April of 2011, the IGO sent a request to CPD in order to acquire all documents
pertaining to the Koschman case (People v. Vanecko, 2013). Following this request, telephone
records show that Detective Walsh and retired Detective Yawger had several conversations. A
day after their telephone conversation on June 28™, 2011, Detective Walsh was able to recover
a copy of the Koschman homicide file which appeared to be in an altered state (People v.
Vanecko, 2013). A day after the discovery of the Koschman homicide file, retired Detective
Yawger was able to recover his working file from the CPD locker room. These newfound files
remained in the custody of Detective Walsh and retired Detective Yawger before the eventual
turnover to the IGO (People v. Vanecko, 2013). Both of these newfound files appeared to be
altered; the consisting documents did not match the inventory sheets which is indicative of the
fact that materials within the files had been rearranged and removed (Koschman v. City of
Chicago et al., 2014).

The missing files again reiterate the parallel record-keeping practices of the CPD. Prior to the
Koschman case, the CPD was involved in another case that involved the maintenance of street
files that were excluded from discovery motions from defense counsel. The case involving Palmer
v. City of Chicago mandated CPD to alter its recordkeeping practices so that, where the plaintiffs
alleged that the defendants, acting through the CPD and the Cook County State's Attorney's
Office, were: “continuing their policy and practices of concealing basic investigative working files,
known as 'street files,' 'running files,' or 'office files,' in order to restrict and prevent the flow of
exculpatory evidence to criminal defendants, in spite of the Constitutional requirements of Brady
v. Maryland, 373 U.S. 83[83 S. Ct. 1194, 10 L. Ed. 2d 215] (1963) and the discovery rules of the
[llinois Supreme Court (Ill.Rev.Stat. ch. 38, Sec. 110-A, S.Ct. Rules 412, et seq.).”

That the Cook County State’s Attorney’s Office and CPD failed to maintain adequate records,
despite constitutional requirements imposed by Brady v. Maryland, the discovery rules from the
Illinois Supreme Court, and a direct order (Notice 82-2) from the CPD Superintendent Richard
Brzeczek to the Detective Division, mandating that “all current unit investigative files be
preserved intact; prohibits the permanent removal, destruction, or alteration of any unit
investigative report or file by any sworn or civilian member of the Department; establishes
procedures for Detective Division members to insure unit investigative files are properly
preserved and controlled” (Palmer v. City of Chicago, 1985) suggest that cooperation amongst
agencies and chain of command within police agencies may not overcome other more powerful
forces that operate in the nexus between police and politics.

The missing records from detective Walsh’s office were a violation of the CPD’s internal
policy. Although Detective Walsh was investigated by Internal Affairs Division for the missing
records, even the Special Prosecutor noted that Walsh and others involved in the original
investigation could not be charged due to a lack of evidence. Although impossible to verify, the
missing General Progress Reports and Case Supplementary Reports would have probably
revealed what the witnesses later told reporters from the Chicago Sun Times: that numerous
witnesses had Richard Vanecko as the assailant. This is the truth and the definition of the
situation that should have shaped the subsequent steps in the investigation. However, such a
definition of the situation would not have been consistent with the definition that detectives
crafted as a way of insulting the mayor’s nephew from criminal responsibility. The official records
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that were kept and turned over as discovery motions included only those records that had
textually constructed the incident as one related to a drunken brawl that resulted in a defensive
homicide. In the version created in the official records, David Koschman was the aggressor and
Richard Vanecko a peacemaker who defended himself from the aggressor. However, in the
records that never came to light and in the surveillance footage that was never obtained, the
witness statements corroborated the fact that David Koschman was punched without
provocation, that he was a victim of a sucker punch. This is the definition of the situation that the
records overlooked—wittingly or unwittingly.

Discussion & Conclusion

The homicide investigation of David Koschman was a failure because the detectives
prematurely closed the investigation, and allowed the person responsible for his death to escape
the sanctions of the criminal justice system. We have argued that the investigative failure began
when detectives imposed an erroneous definition of the situation. Rather than defining the
homicide as a street brawl that turned into a confrontation which turned lethal, the detectives
framed the investigation as a defensive homicide using omitted, fabricated, and altered witness
statements (Zaidi et al., 2018). We have argued that the investigative failure functioned as a
success, for it insulated the presiding mayor’s nephew from criminal responsibility. We have
argued in this paper that the investigative failure occurred because detectives wittingly or
unwittingly carried out their investigations that ultimately hindered it—which became its very
success.

First, by conducting a confusing line-up, the detectives were able to generate an official police
record which established that a suspect could not be identified by the available witnesses, thus
erasing Vanecko’s existence as a suspect from the archives of Chicago Police. Second, the
incomplete canvassing aided in the elimination of plausible suspects and the truthful definition
of the situation from police records. Since no video footage of the incident was obtained, the
information presented in official records was entirely reconstructed from altered, omitted and/or
fabricated witness statements and remained uncontested (Zaidi et al., 2018). Lastly, the
inconsistent record-keeping practices, as well as the misplacement of investigative files, are also
suggestive of the notion that the records pertaining to the Koschman case were not handled in
typical ways.

The findings of this case study indicate that the discretionary powers exercised by police
officials allow for the production of official documents that reflect the detectives’ definition of
the situation rather than the factual account of an incident. Our analysis indicates that CPD
detectives established an incorrect definition of the situation which was then supported with
inaccurate police records to support the initial account. This process afforded the Mayor’s
nephew with protection from legal consequences, for it erased the traces of his existence within
the documents. By conducting a confusing identification line-up, incomplete canvassing, and
inconsistent record-keeping practices, Vanecko’s involvement was never fully acknowledged or
investigated. This outcome appears to be based on the initial definition of the situation that the
detective presupposed, and the preconceived truth manufactured to support the initial
definition.

Police culture must be taken into consideration in order to understand the actions and
inactions of the police officials involved in the Koschman case. The underpinnings of theory of
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local political culture and police styles dictate that police behavior and culture are heavily
influenced by the overall political culture of their society (Wilson, 1968). Given the strong political
presence of the Daley family in Chicago, proponents of the local political culture and police styles
theory would posit that the investigative failures in the Koschman homicide investigation is
reflective of the political influence of the Daley family on the overall police culture of the CPD.

The Daley name has a distinguished history in Chicago politics, beginning with Richard J. Daley
who served as the mayor from 1955 to 1976, then his son Richard M. Daley who served as the
mayor from 1989 to 2011. William “Bill” Daley served as the Secretary of Commerce under the
William Clinton administration. Prior to serving numerous terms as mayors, Richard J. and
Richard M. Daley were integral players in the Democratic “political machine” in Chicago in
significant ways. Richard J. Daley was the chair of the Cook County Democratic Central
Committee; Richard M. Daley served as the Cook County State’s Attorney. According to the
affidavit filed by Nancy Koschman, it was this distinguished pedigree of Richard Vanecko that led
to the alleged investigative misconduct in the Koschman case (Koschman v. City of Chicago et al.,
2014). Even the special prosecutor noted that CPD detectives failed to follow proper investigation
protocol (Webb, 2013). That the main suspect in Koschman’s homicide was the presiding mayor’s
nephew may or may not have affected the outcome in verifiable ways. That truth is impossible
to verify: “short of an organized conspiracy of falsification from the very start of an investigation,
there are inherent checks on an officer’s ability to fabricate factual details from the start”
(Dorfman, 1999, p. 494). We might tentatively add that other agencies that worked closely with
the CPD, those agencies which had the duty to oversee and serve as a check on police powers
(e.g., Cook County State’s Attorney Office; lllinois State Police), failed to do so.

Despite illustrating important ways in which a police department can deviate from standard
investigatory procedures in a homicide case by beginning with an incorrect definition of the
situation, there are two key limitations that are essential to highlight. First, the data utilized for
this case study is limited by availability. That is, since the FOIA request for this research remains
unaddressed, the data presented in this article is solely derived from the documents that were
released to the Chicago Sun-Times and posted to their online archive. Future research on such a
topic can benefit from the disclosure and the examination of all police documents rather than a
selected few. Second, the findings of this research were gathered from the examination of a
single case study which obviously cannot be generalizable to every homicide investigation
conducted by the CPD or investigations done by other police departments. Therefore, having
more than one case for analysis could improve the overall generalizability of the results.

The Koschman case, although exceptional, raises several questions about the nature of
policing in contemporary times. First, and most obviously, is the question of how far policing has
evolved as a profession despite the implementation of major case and data management systems
(Mooney, 2010). That is, the evolution of policing is often described as starting with the political
era where police acted as service providers for the political realm before moving through the
reform era and the professionalization of the police. Currently, the police are thought to be in
the era of community policing and problem-solving (Kelling & Moore, 2006). As the Koschman
case demonstrates, the political era appears to wield considerable influence in policing in
Chicago. This suggests that rather than thinking of these as distinct eras, it would be more fruitful
to envision the characteristics of these three eras as being simultaneously present in police
departments but to varying degrees.
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Second, the Koschman case raises questions about how to best understand policing in a
rapidly changing society. That is, police have adapted to social changes by increasingly
standardizing procedures and forms. This standardization is meant to reduce risk by limiting
police discretion and to provide external institutions with risk knowledge. Given this trend, it is
argued that contemporary police should be primarily considered information and risk managers
(Ericson & Haggerty, 1997). The Koschman case illustrates how this standardization can be easily
circumvented and actually used to construct an alternative truth. In addition to coercive power
(Bittner, 1978), the power of the police may reside in their capacity to construct a narrative that
they control through their definition of the situation (van Maanen, 1978). In order to better
understand police discretion in the context of politics and risk society, further research is
necessary.

Finally, the Koschman case leaves us with difficult questions about what can be done to
prevent the police from starting an investigation with an incorrect definition of the situation and
a preconceived truth which is then supported through collected evidence. In the Koschman case,
the procedures that were meant to objectively guide investigations were in place, as well as other
oversight and external checks and balances. Yet, the political influence appears to have
overridden the existing controls. Part of the issue that may need to be further explored in the
future then is to examine how the trust that is embedded within the people in the system as well
as the technologies and standardized procedures that support their supposed objective work can
be removed from the political influences on policing in contemporary times. That remains a
significant question for future research.
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An Examination of the Interconnectedness of Traditional and Cyberbullying: Trends, Policies,
and Displacement Theory

This study fills a gap in the existing bullying literature by testing whether the traditional
method of bullying has been displaced from the schoolyard to cyberspace. Despite all of the
attention bullying receives in popular media and academic literature, there is little consensus on
whether the prevalence and types of bullying behaviors follow any identifiable trends. Some
research does suggest that overall traditional bullying may be declining nationwide, while
cyberbullying is on the rise. There has been an influx of new laws and policies over the past
decade that attempt to curb bullying behaviors. These two factors — the potentially changing
trends of a phenomena and the passage of new laws to address it — are commonly associated
with displacement theory. This theory suggests crime control efforts may not actually decrease
crime rates, but instead transform the nature of such behaviors; for example, perhaps traditional,
in-person bullying is not actually decreasing, but merely changing its form and moving online.
This study tests whether bullying has shifted from the schoolyard to cyberspace by using the
2009, 2011, and 2013 editions of the School Crime Supplement to the National Crime
Victimization Survey (NCVS). The results show that traditional bullying decreased through 2013,
as did the occurrence of cyberbullying, indicating that displacement is not occurring.

Stella Riskin, M.S.
Northern Arizona Univerity

Christine L. Arazan, Ph.D.
Northern Arizona University

Bullying is typically conceptualized with two categories, “traditional” and “cyberbullying”,
with traditional bullying broadly referring to in-person harassment and violence perpetrated by
one student against another and cyberbullying including those harassing behaviors done digitally
(e.g. Waasdorp & Bradshaw, 2015; Thomas, Connor, & Scott, 2015). There is little consensus on
the victimization rate or prevalence for either form of bullying, and only a few studies measure
their occurrence nationwide and over time. For example, Perlus, Brooks-Russell, Wang, &
lannotti (2014) found a decrease in traditional bullying behaviors over time. Since cyberbullying
is @ more recent phenomenon, however, there is even less research on its occurrence over time.
Despite the lack of empirical support, there is a general agreement among academic researchers
that cyberbullying appears to be on the rise (see Stauffer, Heath, Coyne, & Ferrin, 2012).
Mainstream media outlets make similar claims, sometimes asserting that cyberbullying is at
extreme levels. For example, cyberbullying has been labeled a pervasive problem and an ABC
News special argued “in the age of the Internet, bullies can do more damage faster than ever
before” with nearly half of American teenagers having experienced cyberbullying (see Peebles,
2014; Smith, Louszko, & Effron, 2015). Lastly, legislators have used this apparent increase in
cyberbullying to support the creation of new laws aiming to criminalize the behavior (see
Marsico, 2014; Salvi, 2017). Despite all of the attention cyberbullying receives from academics,

172 |Page



the media, and lawmakers alike, a thorough literature review on the topic did not produce any
studies that measure its prevalence over time.

The research to date tends to study only one type of bullying behavior, either traditional or
cyber, with few studies examining the concurrent trends for these types of bullying behaviors.
One assumption noted in the literature is that these two forms of bullying are distinct (Brown,
Jackson, & Cassidy, 2006). Yet this assumption appears to have left a void in the current literature
where bullying research does not adequately examine any potential connection between the two
forms of bullying. As a result, this study uses displacement theories of crime as a theoretical
framework to examine whether the patterns in bullying behaviors have changed significantly. In
a general sense, displacement refers to a phenomenon whereby existing laws or policies create
a superficial perception of a decrease in the undesirable behavior. In reality, however, the
targeted behaviors have actually transformed in ways that are not immediately obvious, thereby
obfuscating the true prevalence of the deviant phenomenon. Specifically, this study examines
whether method displacement has occurred in relation to school bullying by examining whether
traditional bullying is being replaced with cyberbullying. The National Crime Victimization Survey
(NCVS)’s School Crime Supplement (SCS) is used to examine bullying trends and is arguably the
most comprehensive compilation of data on bully behavior (Mosher, Miethe, & Phillips, 2002).

This study is exploratory and does not attempt to identify the cause of any displacement
discovered. Rather, this study is a descriptive analysis of whether evidence exists that supports
the hypothesis that displacement has occurred using the existing NCVS datasets. Specifically, it
will examine different indicators of method displacement to determine if there has been a shift
in recent years from traditional methods of bullying to cyber methods. This study employs a
criminological lens, something otherwise rare for a topic dominated by education researchers
and psychologists. This is especially important considering that bullying is becoming increasingly
criminalized in the United States (Salvi, 2017). If the results suggest the existence of
displacement, this study paves the way for future researchers to collect original data and isolate
the specific causes of this phenomenon. If the data, however, show a decrease in cyberbullying
it will call into question the disproportionate focus placed on virtual harassment by modern
researchers and the media.

Prior Literature
Definitions and Measurements

The term traditional bullying is used to distinguish conventional forms of schoolyard
harassment from its online counterpart. Despite the fact that traditional bullying has been a
recognized phenomenon significantly longer than cyberbullying, variations in its
conceptualization and operationalization are still common. Strohmeier and Noam (2012) explain
that bullying can be defined “as a subset of direct or indirect aggressive behavior characterized
by intentional harm doing, repetitive aggressive acts, and an imbalance of power” (p. 8).
According to Rigby (2011), bullies intentionally and repeatedly hurt or threaten their targets
through actions that “may be overt, as in face-to-face physical assaults and verbal abuse, or
covert, as in deliberate and sustained exclusion” (p. 274). Other researchers divide bullying into
three main types - physical, verbal, and social — and do not emphasize differences between in-
person and online platforms for bullying behaviors (Law, Shapka, Hymel, Olson, & Waterhouse,
2012).
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The variations in the measurement of bullying are even more common than the variations in
its definition. For example, Burton, Florell, & Wygant (2013) measured the occurrence of bullying
by asking students to respond to seven bullying related behaviors, such as “Someone threatened
me” and “Someone physically hurt me” (p. 107). One of the strengths of research such as this is
that the absence of the word “bullying” in the used measures allows more students to answer
more honestly, as they do not have to identify as victims. Many other studies measured the
occurrence of bullying by using the Olweus Bully/Victim Questionnaire (OBVQ; Olweus, 1996).
The OBVQ is a popular 40-question survey instrument covering different aspects of bullying
behaviors and provides a technical definition of the term ‘bullying’ for participants (Kyriakides,
Kaloyirou, & Lindsay, 2006). While this isa common approach to measuring bullying victimization,
the inclusion of the researchers’ conceptual definitions in the survey itself may influence
respondent’s answers (see Trochim, Donnell, & Arora, 2015).

Similar to ‘traditional’ bullying, one of the biggest barriers to determining the accurate
prevalence of cyberbullying are the variations in how the term has been conceptualized and
operationalized by researchers. Law et al. (2012) note that cyberbullying “is a relatively new
phenomenon. As such, consistency in how the construct is defined and operationalized has not
yet been achieved” (p. 226). For example, Smith et al. (2008) defined cyberbullying as “an
aggressive intentional act carried out by a group or individual, using electronic forms of contact,
repeatedly and over time against a victim who cannot easily defend him or herself” (p. 376). Law
et al. (2012) define it as the “willful and repeated harm inflicted through the use of computers,
cell phones, and other electronic devices” (p. 227). Other definitions fail to define the bullying
aspect of the concept and attempt to identify what makes harassment “cyber.” For example,
Olweus (2013) describes cyberbullying as any “...bullying performed via electronic forms of
contact or communication such as mobile/cell phones or the Internet” (p. 765). More recently,
Englander, Donnerstein, Kowalski, Lin, & Parti (2017) noted that there is still little consistency on
how to define the term and what nuances it should include.

These definitions, as well as many others used by researchers, have considerable overlap with
each other. They do differ, however, from the NCVS’ definition of cyberbullying that is used in
this study. The NCVS School Crime Supplement considers any behavior that causes “the
victimization of a student by one of their peers through the use of electronic means” to constitute
cyberbullying (Department of Justice [DOJ], 2013). This definition is somewhat unique in that it
does not require the acts to be repeated or specify that they must be accompanied by any
particular intent.

The measurements of cyberbullying utilized by previous research also differ significantly from
those seen in the NCVS. Smith et al. (2008) used a modified version of a survey developed by
Solberg and Olweus (2003), which asked participants directly if they have ever been the victims
of bullying. Students were provided with a definition of both cyber and traditional bullying and
then were asked how often they had experienced any of the described behaviors. Law et al.
(2012) utilized the popular Safe Schools and Social Responsibility Survey for Secondary Students
(SSSRSSS) to measure bullying behaviors. Similar to the survey instrument developed by Solberg
and Olweus (2003), the SSSRSSS provides a definition of each type of bullying and then asks the
respondents if they have ever experienced what was just described to them. As Law et al. (2012)
explain, “each form of bullying and victimization item was defined with examples in order to
increase precision in measurement” (p. 228). This approach, of first defining bullying and then
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asking participants to identify if and how often they have been victimized, was common among
the research reviewed for this study.

Prevalence

One of the most significant limitations to existing research on traditional bullying is that most
studies are cross-sectional and the different methodological approaches used make it difficult to
gauge any changes over time (see Burton et al., 2013). Perlus et al. (2014) conducted one of the
few studies examining bullying trends using data from the Health Behavior in School-Aged
Children (HBSC). They found that from 1998 to 2010, the number of students who reported being
the victims of bullying decreased from 13.7 percent to 10.2 percent, though the only statistically
significant decrease in victimization was among male students. Other studies found rates of
traditional bullying occurring more frequently than reported by Perlus et al. (2014). For example,
Schneider, O'Donnell, Stueve, & Coulter (2012) found a higher rate of schoolyard bullying, with
25.9 percent of their participants reporting they had experienced school bullying in the past 12
months. The researchers found that both female and male students reported similar levels of
victimization (25.1 percent of girls and 26.6 percent of boys). Additionally, students who did not
identify as heterosexual were considerably more likely than students who reported being
heterosexual to experience schoolyard bullying (42.3 vs. 24.8 percent, respectively). These
results, especially the latter data on the role of sexual orientation, provide an important
discussion of the occurrence of bullying in one geographical area. The sampling tec