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Abstract

Prosecuting attorneys enjoy broader discretion in making decisions that influence criminal case
outcomes than any other actors in the American justice system. That they do so with little or no
public scrutiny suggests questions about justice and fairness. This study examines the impact of
legal, quasi-legal, and extra-legal factors on case outcomes throughout the prosecutorial process. It
then examines how prosecutors weigh these factors in their decision making and explores the
formal and informal mechanisms that constrain or regulate prosecutors’ decision-making.

The study examines case screening decisions, charging decisions, plea offers, sentence
recommendations, and dismissals in two moderately large county prosecutors’ offices. It includes
statistical analyses of actual case outcomes, responses to a standardized set of hypothetical cases,
and responses to a survey of prosecutors’ opinions and priorities, as well as qualitative analyses of

two waves of individual interviews and focus groups. It addresses the following questions:

¢ How did prosecutors define and apply the concepts of justice and fairness?

e What factors were associated with prosecutorial outcomes at each stage?

e How did prosecutors interpret and weigh different case-specific factors in making decisions

at each stage?

e How did contextual factors constrain or regulate prosecutorial decision making?

e How consistent were prosecutors’ decisions across similar cases? What case-level and

contextual factors influenced the degree of consistency?

Two county prosecutors’ offices participated in the study—Ilabeled Northern County and
Southern County in project reports. Analyses of administrative data for Northern County examined
76,721 felony and misdemeanor cases screened between January 2009 and June 2011 that involved
person, property, drug, public order, domestic violence, weapons, or driving under the influence

offenses. Analyses of administrative data for Southern County examined 4,890 felony drug cases

screened between May 2007 and July 2009 and 1,164 felony person and property cases screened
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between January 2007 and June 2007. Analyses of a 76-item opinion survey conducted in the fall
of 2010 examined responses from 62 Northern County prosecutors (a 67 percent response rate) and
65 Southern County prosecutors (a 94 percent response rate). Analyses of decisions in hypothetical
cases examined responses to 10 vignettes by each of 62 prosecutors in Southern County in the fall
of 2011. Finally, two waves of interviews and focus groups were conducted in Southern County
during October 2010 and December 2010, and in Northern County during November 2010 and
March 2011.

Researchers found that prosecutors’ decisions were guided by two basic questions: “Can I prove
the case?”” and “Should I prove the case?” The relative influence of these questions was found to
shift over the course of a case. The first question was most influential at the outset of a case, where
the objective strength of evidence was the determining factor in most screening decisions. Later,
factors such as the seriousness of the offense, the defendant’s criminal history, characteristics of the
defendant and victim, and contextual factors became increasingly influential, as prosecutors
evaluated whether a case should go forward.

While prosecutorial discretion is generally seen as very broad and unconstrained, prosecutors
often rely on a fairly limited array of legal and quasi-legal factors to make decisions, and their
decision making is further constrained by several contextual factors.. These contextual constraints—
rules, resources, and relationships—sometimes trump evaluations of the strength of the evidence,
the seriousness of the offense, and the defendant’s criminal history. Future evaluations of
prosecutorial outcomes should consider these contextual constraints when assessing the impact of
case-level factors, and chief prosecutors and criminal justice policy makers should be alert to the
potential for contextual factors to influence and possibly distort the exercise of prosecutorial

discretion.
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Part 1. Introduction and Research Questions

1.1 Introduction

In the American criminal justice system, discretion is perhaps broader, more often available, and
less constrained in the hands of the prosecuting attorney than in the hands of any other system actor
(see, e.g., Davis, 2008). While discretion plays an important role in other parts of the criminal
justice system — police discretion at arrest, judicial discretion at sentencing, parole board discretion
at release — prosecutors have not been subject to the same level of public and scientific scrutiny and
formal regulation as their law enforcement, judicial, or parole board colleagues. Moreover, how
prosecutors utilize their discretion, and what goes into prosecutorial decision-making, is little
understood outside of the community of prosecutors.

In recent years, a growing body of scholarship has examined those factors that affect case
outcomes throughout the prosecutorial process, from the initial screening decision to final sentence
recommendation (see, e.g., Free, 2002; Hartley, Maddam, & Spohn, 2007; Kingsnorth &
Maclntosh, 2004; Spohn and Holleran, 2001). Research has shown that outcomes are affected by
legal factors (e.g., strength of the evidence, type and seriousness of the offense, and defendant’s
culpability), quasi-legal factors (e.g., legally non-relevant though potentially influential factors,
such as defendant-victim relationship, victim age, and defendant age), and extra-legal factors (e.g.,
legally impermissible factors pertaining to defendant and victim, such as race, ethnicity, or gender).
While this literature has begun to illuminate variables that may impact prosecutorial decision-
making, it is limited in three critical ways. First, prior studies tend to analyze a single decision point
— primarily the charging or screening decision — and are unable to determine the impact of different
factors across the prosecutorial process. Second, while studies have examined factors that relate to

characteristics of the defendant, offense, and victim, few have looked at the impact of prosecutor
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characteristics or contextual characteristics on these decisions (see, e.g., Franklin, 2010). Finally,
much of the prior research has focused on quantitative examination of the factors affecting case
outcomes; but little attention has been devoted to the qualitative study of how and when prosecutors
weigh these factors.

This project expands what is known about prosecutorial decision-making in several ways. Using
data from two large urban/suburban county prosecutors’ offices — Southern County and Northern
County — the project examines case outcomes and prosecutors’ decision-making processes through
a sequence of mutually reinforcing qualitative and quantitative research approaches, including
administrative data analysis, surveys of prosecutors, and focus groups with prosecutors and
managers. The study goes beyond the existing literature by looking at a wide variety of individual
and organizational factors that might affect prosecutors’ decisions throughout the entire
prosecutorial process. Furthermore, it looks at how prosecutors weigh both legal and extra-legal
factors and when these factors enter into their decisions in the course of a case. Finally, the study
examines internal and external, formal and informal mechanisms that regulate prosecutors’ decision
making, including office policies, office and court resources, and relationships with other actors in
the criminal justice system. Such information is central to facilitating and expanding the principled
use of prosecutorial discretion and to identifying and intervening in conditions conducive to its

unprincipled use.

1.2 Review of Relevant Literature

1.2.1 Theoretical Perspectives on Prosecutorial Decision-Making
Law may be seen as a balance between formally rational law and substantively rational law.
Formally rational law occurs when courtroom decision making is based only on legally relevant

factors and consistent rules of action; in other words, outcomes under a formally rational system
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“are primarily the result of legal rules and criteria applied equally” to all cases (Dixon, 1995, p. 61).
In contrast, substantively rational law occurs when courtroom decision making is based on factors
outside the law (e.g. defendant’s characteristics, needs, or circumstances) individually applied to
particular cases; moreover, substantive rationality is not guided solely by adherence to processes but
also by reference to “extralegal” goals and outcomes, such as social equality and justice or the
practical consequences of decisions for individuals (e.g. the defendant, the victim, etc.) and
organizations (e.g. the court, the prosecutor, etc.) (for a review see, e.g., Mears 1998).

Several theoretical perspectives seek to explain how substantively rational criteria interact with
formally rational criteria in criminal justice decision making. According to Albonetti (1991),
decision making reflects the use of bounded rationality, with courtroom actors making decisions
based on limited information about a defendant’s character or a particular case. This limited access
to information produces uncertainty that courtroom actors seek to minimize by engaging in
“uncertainty management” behavior (see, e.g., Ulmer et al. 2007). Albonetti (1991) combines the
uncertainty avoidance perspective with causal attribution, arguing that courtroom actors make
subjective attributions from stereotypes of defendant and case characteristics to reduce decision-
making uncertainty, linking these characteristics to evaluations of the likelihood of future
criminality or the potential impact of sentences. In the end, according to Albonetti, courtroom
actors rely on substantively rational criteria to make decisions in order to reduce uncertainty.
Prosecutorial outcomes, thus, result from an interaction between the formal considerations of laws
and the substantive considerations of prosecutors about individual offender and case characteristics.

Steffensmeier and colleagues (Steffensmeier & Demuth, 2000; Steffensmeier, Ulmer, &
Kramer, 1998; see also Johnson, 2003; Johnson, 2005; Kramer & Ulmer, 2002; Ulmer, Kurlycheck,

& Kramer, 2007) argue that these substantive considerations revolve around three primary “focal
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concerns:” blameworthiness of the offender, dangerousness of the offender, and practical
constraints and consequences of sentences for offenders and organizations. Courtroom actors then
relate their interpretations of these focal concerns to particular offender and case characteristics.
Similar to Albonetti’s (1986; 1987; 1991) uncertainty/attribution theory, courtroom actors make
decisions by making subjective determinations of blameworthiness, dangerousness, and the
consequences of sentences based on particular case/defendant characteristics. The focal concerns
perspective recognizes that courtroom actors’ decision-making begins with legal factors (e.g.
offense severity, defendant criminal history) as “benchmarks” for decisions but then incorporates
“situational attributions” about defendants’ character and risk based on case characteristics and
defendant characteristics (e.g. race, gender) (Steffensmeier & Demuth, 2000; Steffensmeier et al.,
1998).

While these attributions of offender/case characteristics and interpretations of focal concerns
may be idiosyncratic to particular courtroom actors, scholars often combine the focal concerns
perspective with a court communities perspective (Eisenstein et al. 1988; Eisenstien & Jacob 1977;
Johnson 2003; 2006; Ulmer 1997). The court communities perspective argues that decision making
is also the product of courtroom social contexts (Eisenstein, Flemming, and Nardulli, 1988;
Eisenstien & Jacob 1977; Johnson, 2003; Johnson, 2006; Ulmer 1997). According to this
perspective, a community is formed between regular courtroom workgroup members — judges,
prosecutors, defense attorneys, law enforcement, courtroom personnel (Eisenstein and Jacob, 1977).
Through regular interactions over a long period of time, this workgroup forms a set of
interdependent relationships and produces a local legal culture characterized by shared traditions,

values, and norms (Eisenstein et al., 1988). For example, day-to-day interactions produce a set of
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shared expectations about the value or prioritization of cases, the proper resolution of cases, and
how other courtroom actors will behave in future interactions (Ulmer, 1997).

In response to uncertainty, these workgroups establish “going rates” and norms that determine
decisions in most cases and that make the decision-making process more predictable (Eisenstein &
Jacob, 1977; Eisenstein et al., 1988; Ulmer, 1997). The focal concerns and court communities
perspectives acknowledge that these going rates and norms are often developed to ensure efficiency;
indeed, courtroom actors operate under the need for or goal of organizational efficiency (Dixon,
1995; Engen & Steen, 2000). The need to dispose of cases, avoid court and case backlogs, and
conserve resources are goals often shared among courtroom actors that contribute to outcomes.
Although efficiency is an “extralegal” goal, it is generally seen as separate from other substantively
rational concerns and one that may supersede both formally rational rules and substantively rational
concerns of courtroom actors (Engen & Steen, 2000; Kramer & Ulmer, 2002). Moreover, members
of the courtroom workgroup generally find it in their professional interests to abide by the values
and norms of the court community or face informal sanctioning by other members of the workgroup
(Eisenstein & Jacob, 1977). Prosecutors also appear to have a “downstream orientation” that leads
them to anticipate and consider how other actors not yet involved in the process, such as judges and
juries, will respond to a case (Frohmann, 1997; Spohn and Holleran, 2001). Thus, rather than
efficiency, some argue that decision making is often governed by a need to maintain good
relationships with other courtroom actors to achieve desired outcomes (Eisenstein & Jacob, 1977,

Ulmer, 1997).

1.2.2 Empirical Analyses of Prosecutorial Outcomes
Research on prosecutorial discretion conducted over the last two decades has attempted to

identify factors influencing prosecutorial decision making. The bulk of the research in this area has
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focused on unraveling how prosecutors balance and blend “legal” and “extra-legal” factors in
estimating convictability. Much of this research supports the uncertainty avoidance thesis and focal
concerns/court communities perspectives.

Studies have shown that prosecutors rely heavily on legal factors, including the type of offense
(Albonetti, 1987; Hartley et al., 2007; Jacoby, Mellon, Ratlidge, & Turner, 1982a; Schmidt &
Steury, 1989), strength of the evidence (Albonetti, 1987; Jacoby et al., 1982a; Spohn & Holleran,
2001; Miller & Wright, 2008), and defendant culpability (Adams & Cutshall, 1987; Albonetti,
1987; Schmidt & Steury, 1989). Moreover, some have argued that in more serious cases the
outcome is determined primarily by legal factors but that discretion, and the role of extra-legal
factors, plays a larger part in less serious cases (Spohn and Holleran, 2001; Hartley et al., 2007; in
contrast, Adams and Cutshall, 1987, argue that extra-legal factors matter less in less-serious cases).

Defendant demographic characteristics have received a significant amount of research attention,
particularly race, ethnicity, and gender. There is mixed evidence that race plays a role in
prosecutorial decision making. In a review of 24 studies of prosecutorial charging decisions and 19
studies of decisions by prosecutors to seek the death penalty, Free (2002) found that race clearly
affected the decision to seek the death penalty. However, evidence on the role of race in charging
was less clear; 15 of the 24 studies found no effect of race on charging decisions. More recently,
Ulmer et al. (2007) found that prosecutors were almost twice as likely to seek mandatory sentences
against Hispanic defendants as white defendants. Chen (2008) found that black defendants were
more likely to be charged with and receive third-strike sentences than white defendants, particularly
for offenses known as “wobblers,” which can be prosecuted either as a felony or a misdemeanor.
The few studies that look at the impact of defendant sex on the decisions of prosecutors agree that,

after controlling for other factors, women tend to be treated differently than men at a variety of
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decision points. In a study of pre-trial diversion of drug offenders, Alozie and Johnston (2000)
found that women were more likely to be diverted than men. Albonetti (1986) found that
prosecutors were generally more likely to file charges against men than women. Finally, research
has shown that prosecutors generally charge men with more serious offenses than women for
similar conduct (Miethe, 1987) and are more likely to seek mandatory sentences against men than
similarly eligible women (Bjerk, 2005; Ulmer et al., 2007).

Characteristics of the victim and the victim-defendant relationship have also been shown to play
a part (Albonetti, 1986; Kingsnorth & Maclntosh, 2004; Schmidt & Steury, 1989; Spears & Spohn,
1997; Spohn & Holleran, 2001; Stanko, 1981-82). Most studies, particularly of sexual assault, have
found that prosecutors rely a combination of legal and extra-legal factors to make decisions. Spohn
and Holleran (2001), for example, found that prosecutors were more likely to file charges when
there was corroborating physical evidence, the defendant had a prior felony conviction, the victim
did not engage in risk taking behavior, and there were no questions about the victim’s moral
character. They also found that the victim-defendant relationship impacts decision making; in cases
involving acquaintances and intimate partners, prosecutors were less likely to file charges if there
were questions about victims’ character or behavior at the time of the incident. In cases involving
strangers, however, prosecutors were more likely to file charges if the suspect used a weapon or the
victim was white. Studies of domestic violence and sexual assault cases have also demonstrated the
important role of prosecutors’ perceptions of victim credibility on decision making (see e.g.,
Kingsnorth & Maclntosh, 2004; Spears and Spohn, 1997; Stanko, 1981-82). Schmidt and Steury
(1989) also found that in domestic violence cases a defendant’s current and past behavior, in
particular use of alcohol or drugs, were better predictors of whether charges would be filed than any

legal factors.
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Although, as a group, the studies investigate the effects of a wide variety of factors on
prosecutors’ decisions, two areas long suspected of being important — but that have remained
unstudied — are the effects of prosecutor characteristics, such as demographics and experience
(Spears & Spohn, 1997) and organizational constraints, such as caseloads and inter-agency
relationships (Stanko, 1981-82). A growing body of literature has begun to explore the impact of
presiding judges and county contextual effects on sentencing outcomes (see, e.g., Johnson, 2005;
Ulmer et al., 2007). Similar aspects of prosecutors and contextual factors also may be expected to
impact case outcomes during the prosecutorial process. Indeed, idiosyncratic evaluations of focal
concerns or attributions of case characteristics by prosecutors may lead to variation in case
outcomes across prosecutors. Similarly, organizational differences across offices or within offices
over time may similarly lead to variation and change in prosecutorial decision making.

The uncertainty/attribution theory, focal concerns perspective, and court communities model
imply that prosecutors primarily are concerned with convictability and efficiency; generally
overlooked in such discussions, however, is the issue of justice. According to the American Bar
Association’s General Standards for the Prosecution Function (American Bar Association, 1993,
Standard 3- 1.2(c)), “the duty of the prosecutor is to seek justice, not merely to convict.” Thus, one
may expect prosecutors to be motivated not just by uncertainty avoidance, focal concerns, or
convictability, but by a desire to achieve or ensure justice. The ABA standards, however, do not
define justice nor do they instruct the prosecutor in what factors to use in ensuring justice in their
decision making.

In evaluating criminal justice decision making, legal philosophers and social scientists have
generally differentiated between distributive justice and procedural justice (Rawls, 1999; Tyler,

2002). Distributive justice is focused on outcomes and whether the outcome of legal decision
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making is equitable. In the case of prosecutorial decision making, distributive justice is achieved if
outcomes are consistent across social groups or across prosecutors. In contrast, procedural justice is
focused on processes and whether the procedures used in legal decision making are fair. In the case
of prosecutorial decision making, procedural justice is achieved if decision making processes are
consistently applied across social groups or across prosecutors. Researchers have identified several
attributes of decision making that contribute to perceptions of procedural justice; these include:
whether individuals involved in the case have an opportunity to state their case (“voice); whether
decision makers are unbiased, honest, and principled (“neutrality”); whether decision makers were
benevolent, caring, and consider the needs of individuals (“trustworthy”); and whether others
involved in the case were treated with dignity and respect (“respect”) (Tyler, 2003;Tyler & Hua,
2002).

Research has consistently found that the extent to which decision making processes are
perceived as fair shapes perceptions of the legitimacy of the legal authorities responsible for the
decision; in other words, individuals are more likely to perceive prosecutors as legitimate if those
individuals feel a sense of procedural justice (for a review, see Tyler, 2002). A dearth of research
exists, however, examining how prosecutors define justice or whether their decision making is
oriented toward ensuring distributive justice or procedural justice. Although the
uncertainty/attribution theory, focal concerns perspective, and court communities provide necessary
insights into how legal and extra-legal factors may influence outcomes, it may also be necessary to
understand how prosecutors define and operationalize justice within these contexts and how

prosecutors orient decision making toward ensuring distributive and procedural justice.
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1.2.3 The Limitations of Prior Research

Despite the welcome growth in research on prosecutorial decision making, this work suffers
from a number of limitations relating to generalizability and research design and analysis. Results
from prior studies are not typically generalizable. To date, research overwhelmingly has examined
just one jurisdiction, just one decision point (e.g., whether to prosecute a case and what to charge),
or just one offense type. As a consequence, results cannot be applied more generally across
jurisdictions, decision points, or offenses. Spohn and Holleran (2001) are the only researchers of
whom we are aware to have focused on more than one jurisdiction in their analysis of the
prosecution of sexual assault cases. Similarly narrow in focus, prior studies have mainly examined
the initial decision whether to prosecute a case, and if so, what charges to file. No studies, of which
we are aware, have looked at whether factors affecting decision making differ at different stages or
decision points in the prosecutorial process (e.g., dismissal of charges, plea offers, sentence
recommendations) or whether there is a cumulative effect of different factors as cases advance
toward their conclusion. Furthermore, although there are several studies on domestic violence and
sexual assault (see, e.g., Kingsnorth & MacIntosh, 2004; Schmidt & Steury, 1989; Spears & Spohn,
1997), there are no recent studies that look at factors affecting decisions for multiple offense types
or severity levels.

Prior research has also been limited with respect to research designs and analyses. First, few
studies adopt a comparative design, whether across time or place. There are just two exceptions,
Miethe (1987) and Spohn and Holleran (2001). Miethe gauges the effect of sentencing guidelines on
prosecutorial discretion in Minnesota by comparing cases from 1978 (pre-guidelines) with cases
from 1980 and 1982 (post-guidelines). Spohn and Holleran’s examination of prosecutorial

discretion is one of the only studies to use data from more than one site (Kansas City, Missouri and
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Philadelphia, Pennsylvania); however, surprisingly, they aggregate data from the two sites,
obviating cross site comparisons. Second, most prior research in this area is quantitative, using
administrative data to examine what factors affect decision making, but do not consider how and
when prosecutors weigh these factors. We are aware of just two qualitative studies. Stanko (1981-
82) observed the felony-arrest screening process in New York County (Manhattan), New York, and
Frohmann (1997) conducted an ethnographic field study of a sexual assault unit in an unnamed
prosecutor’s office on the West Coast. Although methodologically groundbreaking, both studies
are limited, relying on anecdotal and non-rigorous analytical techniques (Stanko, 1981-82) or
focusing on just one unit that handles just one offense type (Frohmann, 1997).

Despite the gaps and weaknesses just discussed, the existing research has been instrumental in
showing that prosecutors take multiple factors into account, both legal and extra-legal, when
making case-processing decisions. The current study builds on this tradition by addressing some of
its deficiencies. The project (1) adopts a dual-site, comparative design, (2) incorporates multiple
offense types and decision points, (3) includes factors relating to prosecutor characteristics and
organizational constraints, and (4) collects and analyzes data from a variety of sources using an
integrated set of methodologically rigorous quantitative and qualitative techniques. These
components are specifically designed and integrated to bolster the study’s comprehensiveness,

validity, and, ultimately, utility to policymakers and practitioners.

1.3 Research Questions

The study is driven by several research questions. First, there is considerable evidence that both
legal and extralegal factors affect prosecutorial case outcomes. There is little research, however,
into the effect of those factors at different stages of the prosecutorial process or the effect of

individual prosecutors on case outcomes. The study examines the following research question: What
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factors influence case outcomes? Specifically, using administrative data on case outcomes, the
study examines how defendant, victim, offense, case, and prosecutor characteristics affect the
decision to accept or reject a case for prosecution, the number and level of charges to file, the
amendment or dismissal of charges after filing, the number and level of charges offered during plea
negotiations, or the recommendation of an incarceration or non-incarceration sentence at trial.
Using a factorial survey design, the study further explores these questions: How does decision
making vary within a prosecutor’s office for a similar set of cases? How do factors such as strength
of the evidence and defendant criminal history affect case outcomes? Do evaluations of these case
factors vary by prosecutor characteristics?

Second, although prior research has examined the factors that predict case outcomes, little of
that research has explored how prosecutors evaluate these factors or weigh them in making
decisions. Indeed, the analyses of case outcomes provide only a partial glimpse of decision making;
specifically, it does not provide any information about why particular factors affect outcomes.
Understanding these issues requires a different methodological approach that considers how
prosecutors make decisions and how formal and informal mechanisms impinge or control
prosecutorial decisions. The study is motivated by the following research question: How do
prosecutors evaluate and weigh the different factors affecting a case? Specifically, using interviews
and surveys with prosecutors, the study examines how prosecutors interpret and use defendant,
victim, offense, and case characteristics in making decisions and how do they balance
organizational needs for efficiency and resource management with the maintenance of inter-agency
relationships and the just outcome of cases. Building on this analysis, the study further explores

these questions: How do prosecutors’ offices regulate prosecutorial decision making? How do
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office structures, policies, and practices regulate decision making? What formal and informal,

internal and external controls are placed on prosecutors when making decisions?

1.4 Site Selection

The study relies on data from two county prosecutors’ offices — Northern County and Southern
County. The two offices provide ideal sites for examining issues of prosecutorial decision-making.
On the one hand, both sites are similar in several important ways that facilitate cross-site
comparisons: medium-sized offices serving urban/suburban populations and handling large numbers
and varied types of cases. On the other hand, the sites differ in two key ways that facilitate cross-
site contrasts: organizational structures and operational approaches.

Both Northern County and Southern County have populations of just less than 1 million people,
with one large central urban center and several surrounding suburban municipalities (Table 1.4-1).
While Northern County witnessed a flat population growth over the last decade (increasing just 0.8
percent between 2000 and 2010), Southern County experienced rapid population growth, growing
32 percent over the last decade and making it one of the fastest growing urban regions in the
country. The two counties are very similar demographically; roughly 50 percent of the general
populations in both counties are white, 30 percent are African American, and 12 percent are
Hispanic. The defendants prosecuted in each county are also similar demographically — although
roughly 42 percent of the general population is non-white, approximately 66 percent of the
defendant population in each county is non-white.

The minority populations in both counties are largely concentrated in the central urban areas,
while the non-minority populations are largely concentrated in the suburban municipalities.
Between 2000 and 2010, both counties also saw increases in the proportion of African American

and Hispanic residents in the population and decreases in the proportion of white residents. These
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fluctuations were relatively small in Northern County; in contrast, in Southern County the relative
proportion of white residents in the population decreased 10 percentage points (from 61 percent to
51 percent) as the proportion of Hispanic residents increased 5 percentage points (from 7 percent to
12 percent) and the proportion of African American residents increased 3 percentage points (from
28 percent to 31 percent).

Table 1.4-1 Characteristics of the population served, by research site

Selected Characteristics Northern County Southern County
2000 2010 2000 2010
Approximate total population 900,000 950,000 700,000 900,000
% white, non-Hispanic 58% 54% 61% 51%
% black, non-Hispanic 26% 27% 28% 31%
% Hispanic, any race 11% 13% 7% 12%
Median household income (2010%) $40,500 $43,000 $64,000 $55,000
% of housing owner occupied 53% 51% 62% 61%
% of population below poverty 21% 19% 11% 13%

The median household income is significantly higher in Southern County relative to Northern
County ($55,000 versus $43,000 in 2010). Northern County, however, experienced an increase in
median household income between 2000 and 2010, while Southern County experienced a decrease.
Moreover, while Northern County saw a 2 percentage point decrease in the poverty rate between
2000 and 2010, Southern County experienced a 2 percentage point increase.
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The sentencing and corrections systems are similar in each research site as well. Both
jurisdictions operate within states that have abolished discretionary parole release from prison; yet
both states have maintained some form of mandatory supervision after release. Both jurisdictions
also operate within states with some form of sentencing guidelines. The guidelines under which
Northern County operates are advisory (meaning that judges are not required to follow the sentence
recommendations in the guidelines and neither the prosecutor or defense can appeal sentences that
do not adhere to the guidelines); guidelines sentences are determined according to seriousness of
offense and a subjective assessment of several factors related to future risk of re-offending. In
contrast, the guidelines under which Southern County operates are presumptive (meaning that
judges are required to follow the sentence recommendations in the guidelines and both the
prosecutor and defense can appeal sentences that do not adhere to the guidelines); guidelines
sentences are determined according to seriousness of the offense and prior criminal history of the
defendant.

The Northern County prosecutor’s office employs approximately 125 Assistant District
Attorneys (ADAs) who handle roughly 30,000 felony and misdemeanor cases per year (Table 1.4-
2). The office is organized into a series of eighteen specialized units that handle specific offense
types (e.g. homicide, domestic violence, felony drug, guns) and five general crimes units that handle
all felony and misdemeanor cases not handled by specialized units. All new ADAs in Northern
County are assigned to one of the five general crimes unit comprised of both new and experienced
ADAs; ADAs may remain in a general crimes unit for their entire careers. All ADAs are
responsible for screening cases within their unit; cases accepted for prosecution are then assigned to
specific ADAs and prosecuted vertically (i.e. a single ADA handles the case throughout the entire

prosecutorial process). The office is structured along a three-tiered system of management, with
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ADASs reporting to twenty-three unit managers who are supervised by five deputy prosecutors who,
in turn, report to the District Attorney. The District Attorney in Northern County was first elected
within the last ten years and has implemented innovative prosecution models, such as creating
community-prosecution units, organizing units around geographic areas, and instituting programs
based on restorative-justice models.

The Southern County prosecutor’s office employs roughly 75 ADAs who handle approximately
13,500 felony and misdemeanor cases per year (Table 1.4-2). The office is organized around seven
specialized felony units that handle broad categories of offense types (e.g. property, person, drugs)
and one misdemeanor unit that handles all misdemeanor and criminal traffic cases. All new ADAs
in Southern County are assigned to the misdemeanor unit which is comprised solely of new ADAs;
ADAs are then transferred to another unit, usually the drug unit, after nine to eighteen months.
Experienced ADAs are responsible for screening cases; cases accepted for prosecution are then
assigned to specific ADAs within units and prosecuted vertically, with the exception of felony drug
offenses which are prosecuted horizontally (i.e. cases are handled by multiple ADAs, each handling
the case at one stage of the prosecutorial process). The Southern County prosecutor’s office is a flat
system, with ADAs reporting to unit managers who report directly to the District Attorney; two
deputy prosecutors in Southern County function as office managers, but do not act as intermediaries
between unit managers and the District Attorney. At the time of the study, the District Attorney in
Southern County had retained the office for more than two decades and followed a fairly traditional

prosecution model.
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Table 1.4-2 Selected characteristics of participating prosecutors’ offices

Characteristics

Southern County

Northern County

Typical number of ADASs

Approximate number of
criminal cases per year

Office organization

Managerial structure

Vertical or horizontal
prosecution

Strong orientation toward
diversion programs and
community prosecution?

Tenure of the DA (at start of
project)

75

13,500
e 7 felony units, specialized

by crime type
e | misdemeanor unit

ADA s report to 8 unit heads
who report to the DA

Horizontal for felony drug
cases; vertical for other cases
after initial screening

No

30 years

125

30,000

¢ 18 units that handle both
felonies and misdemeanors,
specialized by crime type

e 5 general crimes units that
handle all other felony and
misdemeanor cases

ADA s report to 23 unit heads,
who are supervised by 5

deputies who report to the DA

Vertical after initial screening

Yes

2 years

We derived a limited amount of demographic information about prosecutors in each jurisdiction

from a general survey of prosecutors, in which prosecutors were asked their age, gender,

race/ethnicity, and level of experience; some descriptive statistics were also available in

administrative data maintained by the Northern County District Attorney’s office. Although we had

limited demographic information about ADAs, the few characteristics we were able to capture

indicate that the ADAs in the two research sites are quite different (Table 1.4-3). Although
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prosecutors in both jurisdictions are similar in terms of gender (roughly 56 percent of ADAs in each
jurisdiction are male), prosecutors in Northern County tend to be older and have more experience
than prosecutors in Southern County. For example, roughly 46 percent of ADAs in Northern
County were 40 years of age or older, compared to just 19 percent of ADAs in Southern County. In
addition, while roughly 40 percent of ADAs in Northern County have 10 or more years experience
as a prosecutor, just 9 percent of ADAs in Southern County have a similar level of experience.

Table 1.4-3 Characteristics of prosecuting attorneys, by jurisdiction

Southern Northern County
Characteristic County Survey a Administrative
Data® Survey Data Data®
Number_ of prosecutors 65 62 145
responding
Percentage male 56% 71% 56%
Percentage nonwhite or Hispanic 17% 10% -
Age distribution
Less than 30 years old 26% 15% -
30 — 39 years old 55% 39% -
40 years old or older 19% 46% -
Distribution of experience in
present DA’s office
Less than 1 year 11% 13% 14%
1-9years 80% 49% 46%
10 or more years 9% 38% 40%

Notes: “From responses to the general survey for ADAs assigned to adult felony cases. The response rate for that
group was 95 percent in Southern County and 67% in Northern County.
°From administrative data for ADAs who screened cases between January 2009 and June 2011. Comparison
with the survey data suggests that the survey responses were biased toward male respondents in Northern
County.

1.5 Methods Overview

This study used a multi-method approach, relying on both quantitative and qualitative methods
to examine prosecutorial decision making in Northern and Southern Counties (Figure 1.5-1). To

examine actual case outcomes and the factors associated with those outcomes, the study relied on
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analyses of administrative data derived from the case management systems in each office and a
review of case files in Southern County. Using logistic regression and hierarchical linear modeling,
the analyses examined the impact of defendant, offense, victim, and prosecutor characteristics on
outcomes at several decision points — screening, charging, dismissal/amendment, and plea offer.
The study further explored case outcomes using a factorial survey containing a series of
hypothetical cases in which prosecutors were asked to make and justify screening, charging, and
plea offer decisions; the analyses considered the impact of evidence strength, offense severity,
defendant criminal history, and prosecutor characteristics on outcomes and provided an opportunity
to examine consistency in evaluations across prosecutors.

The analyses of actual and hypothetical case outcomes were complemented by an attitudinal
survey of prosecutors and series of interviews/focus groups with prosecutors. Prosecutors in both
jurisdictions were invited to respond to a structured survey, designed to elicit general attitudes about
definitions of individual and organizational success; the influence of relationships among
prosecutors, police, defense attorneys, and judges; resource and policy constraints; principles that
guide screening decisions and plea offers; the general goals and functions of the criminal justice
system; and internal training and oversight. Two waves of interviews with the District Attorney
(DA) and Deputy District Attorneys (Deputies) in each site and two waves of focus group sessions
with line prosecutors and unit managers also were conducted in each of the research sites. The first
wave of interviews/focus groups focused primarily on contextual conditions and circumstances that
influence decision making (e.g., guiding philosophies, policies, relationships with other system
actors and colleagues, resource constraints). The second wave of interviews/focus groups focused

primarily on case-specific factors that influence decision making (e.g., strength of evidence,
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seriousness of the instant offense, defendant’s criminal history, and special aggravating/mitigating
circumstances).

Rather than provide a full methods section at the beginning of the report or separate detailed
methods sections within each chapter, we include relatively brief methods sections detailing the
approaches used in each chapter and detailed methods for the entire study in Appendix A.

Figure 1.5-1 Overview of Research Methods

General
Survey

~~

Factorial Focus Groups
Survey (Wave 1)

v y——
Administrative “l FocusGroups

Data " (Wave 2)
Analysis

The arrows in the diagram depict the influence of each project component on the design and
implementation of subsequent components. Administrative data analysis began before Wave 2
and continued afterward, so it both influenced and was influenced by the Wave 2 focus groups.

1.6 Report Overview

This study documents prosecutorial decision making in two county prosecutors’ offices,
examining legal and extra-legal factors influencing decision making. Our observations and
recommendations are based on the analysis of administrative data tracking case outcomes, focus
groups with prosecutors and supervisors, an attitudinal survey of prosecutors, and a factorial survey

using case vignettes. Drawing on these data, Part 2 first examines prosecutors’ perspectives of the
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factors influencing decision making — prosecutorial philosophy, case-specific factors, contextual
constraints — and explores how prosecutors balance these varied influences at different stages of the
prosecutorial process. Part 3 then examines actual case outcomes and assesses the extent to which
different legal and extra-legal factors predict outcomes at different stages of the process. Part 4
discusses the policy implications of the findings. Parts 2 and 3 provide short descriptions of the
methods used in each section; detailed appendices provide information on the methods, additional

descriptive analyses of the data, and instruments used in the study.
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Part 2. The Prosecutor’s Perspective

2.1 Introduction

Much of the prior research on prosecutorial decision making has been devoted to examining the
influence of case characteristics on outcomes, exploring those legal and extra-legal case-specific
characteristics (e.g. defendant/victim demographics, offense severity, strength of the evidence) that
determine whether a case is declined or prosecuted, the level of charges ultimately filed, or the
sentence recommended upon conviction. Less research, however, has explored how prosecutors
weigh these case characteristics in making decisions or what contextual factors may influence how
prosecutors evaluate such characteristics.

This study employed a combination of qualitative and quantitative analyses to examine how
prosecutors evaluate and weigh the different factors affecting a case and how prosecutors’ offices
regulate prosecutorial decision making. Specifically, this chapter seeks to answer several questions:
What do prosecutors see as the primary goals of prosecution? How do prosecutors evaluate strength
of the evidence and how do these evaluations change throughout the life of a case? How do
prosecutors balance organizational needs for efficiency and resource management with the
maintenance of inter-agency relationships and the just outcome of cases? How do office structures,
policies, and practices regulate decision making? What formal and informal internal and external

controls guide prosecutors when making decisions about cases?

2.2 Summary of Research Methods: Focus Groups and General Survey

To answer these questions, the study relied on focus group interviews with prosecutors and
supervisors and a general survey of prosecutors in the participating jurisdictions (for a detailed

description of methods, see Appendix A).
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2.2.1 Focus Groups

Two waves of interviews and focus group sessions were conducted in each of the research sites.
Individual interviews were conducted with the District Attorney (DA) and Deputy District
Attorneys (Deputies) in each site; focus group interviews were conducted with ADAs and unit
managers. Focus group participants were divided by years of experience as a prosecutor (less than
one year experience, one to ten years experience, unit managers) and efforts were made to interview
the same prosecutors during each wave of focus groups. In Southern County, focus groups included
six prosecutors with less than one year experience, eight prosecutors with one to ten years
experience, and seven unit managers. In Northern County, there were not enough participants to
divide focus groups by years of experience; instead, focus groups included five prosecutors
responsible for different types of cases (general crimes, domestic violence, drugs, weapons) and
seven unit managers.

The first wave of interviews and focus groups focused primarily on contextual conditions and
circumstances that influence decision making (e.g., guiding philosophies, policies, relationships
with other system actors and colleagues, resource constraints). The second wave of interviews and
focus groups focused primarily on case-specific factors that influence decision making (e.g.,
strength of evidence, seriousness of the instant offense, defendant’s criminal history, and special
aggravating/mitigating circumstances).

The feedback received from prosecutors was recorded as field notes and analyzed across topics
and sites, noting the clustering of responses around specific issues or actors, as well as outliers and
other unique data. Since interviews/focus groups were not recorded, the discussion of interview and
focus group responses below is not able to produce exact quotes in all instances; thus, phrases

appearing in italics are partial or paraphrased quotes derived from interviewer notes.
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2.2.2 General Survey

Prosecutors in both jurisdictions were invited to respond to a structured survey, designed to
elicit general attitudes in eight substantive areas: 1) factors that define individual success; 2) factors
that define organizational success; 3) the influence of relationships among prosecutors, police,
defense attorneys, and judges; 4) resource and policy constraints; 5) principles that guide screening
decisions; 6) principles that guide the development of plea offers; 7) general goals and functions of
the criminal justice system; and 8) training and oversight. The survey instrument was accompanied
by a background questionnaire that captured respondent age, race, ethnicity, gender, and years of
experience as a defense attorney and prosecutor. Copies of the complete survey instrument, the
instructions to respondents, and the background questionnaire are included in Appendix D.

In Southern County, survey responses were received from 74 respondents from a pool of 78
prosecutors (95 percent response rate). Excluding the district attorney, the deputy district attorneys,
and juvenile court prosecutors, the sample analyzed for this report included 65 respondents from a
pool of 69 prosecutors (93 percent response rate). In Northern County, responses were received
from 81 prosecutors from a pool of 135 prosecutors (60 percent response rate). Excluding the
district attorney, the deputy district attorneys, and juvenile court prosecutors, the sample analyzed
for this report included 62 respondents from a pool of 93 prosecutors (67 percent response rate).

Preliminary analyses found that respondents tended to cluster their ratings at the upper or lower
end of the scale for most items which produced ratings with restricted variability. To examine the
consequences of these response biases, standardized responses (z-scores) were created for each
item, relative to the personal means and standard deviations of each respondent’s ratings for items
within each of the item categories listed above. The resulting z-scores were then grouped to create a

S-level standardized scale. For ease of interpretation, this report focuses primarily on the original
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scaling of responses as structured in the survey instrument, but de-emphasizes items for which the
results of analyses differ according to which scaling is adopted. Finally, to reduce the amount of
detail in the presentation of results, principal components analyses were conducted to determine the
number of underlying dimensions of response for each category of items and then to identify the
one to three specific items that most strongly represented the underlying dimensions within each
category. The items selected for illustrative purposes are ones that (a) yield consistent patterns of
results using either the original scaling or the standardized scaling of responses and (b) are among
the items found to be most representative of a relevant underlying dimension within one of the eight
categories listed above. Table B34 in Appendix B identifies the underlying dimensions in each

category and lists the specific items most representative of each dimension.

2.3 The Goals of Prosecution: Justice, Consistency, and Efficiency

Prosecutors in both jurisdictions maintained that they were provided few specific guidelines or
rules for how to handle cases. Indeed, prosecutors at all levels recognized not only the power that
the office of the district attorney holds within the criminal justice system, but also the wide
discretion that they as individual prosecutors exercise in individual cases. Nonetheless, prosecutors
in both jurisdictions argued that their discretion was not unguided. Rather, prosecutors maintained
that the DAs in both sites articulated three primary goals of prosecution that governed decision

making in all cases: justice, consistency, and efficiency.

2.3.1 Justice
In both jurisdictions, the DA set out a simple philosophy for prosecuting cases that unit
managers and ADAs clearly understood — do justice.! The DA in Southern County maintained that

he wanted people to do the right thing. This guided not only decisions on outcomes but also

' Throughout the report, statements made by prosecutors in the individual interviews and focus group sessions are
presented in italics to indicate that the statements have been paraphrased rather than quoted verbatim.
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interactions with police officers, defense attorneys, judges, and defendants. The DA expected ADAs
to exercise complete candor when discussing cases with other system actors and instructed ADAs
that part of their job is to set the right tone. In the end, the DA argued that the critical part of the
prosecutor’s job was about ethics and how you treat people. For the DA, that meant that
prosecutors should try to do justice, be open-minded, and treat people fairly and with respect.
Indeed, as discussed in Section 2.5 below, many ADAs in Southern County said that this
philosophy of justice, openness, and respect governed their interactions and led to better outcomes
for the office.

The DA in Northern County communicated a similar philosophy, stating that prosecutors were
told to do the right thing, to do justice, to help the community. For the DA in Northern County,
doing the right thing consisted of two things: keeping the community safe and protecting the
constitutional rights of defendants. This articulation of philosophy as an overarching desire to do
justice shaped how the DA viewed success; success was not necessarily about winning cases and
getting convictions, but about protecting constitutional rights of citizens and safety. In some
instances, it also acted as a constraint, forcing prosecutors to do what is appropriate, not everything
that you can. As we discuss in Part 2.4, it also set up a fundamental question with which prosecutors
must contend: even if the defendant is guilty, is a conviction the right outcome? The DA in
Northern County recognized this tension and the difficulty in communicating how to balance
ensuring justice for the defendant with ensuring justice for the victim and the community.

Indeed, with a philosophy of doing justice as the primary guideline for handling cases, the
interpretation of “doing justice” in each case is left to individual ADAs, which, as the DA in
Southern County acknowledged, can vary from person to person. To gain some consistency in the

meaning of justice, each office relied heavily on unit managers and office peer pressure to
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communicate and ensure adherence to the philosophy. As one unit manager in Northern County
noted, the office seeks to hire good people and teach them certain virtues. The unit approach in
each office also allowed for direct supervision of a small number of ADAs by one supervisor and
for the routine communication among unit members about the just or fair decision in individual
cases. This did not, however, always lead to the same evaluation of justice since, as one unit
manager acknowledged, a supervisor’s idea of “do the right thing ” may be different than an ADAs.
In such instances, most prosecutors in both sites agreed that deference was often given to the
individual ADA’s definition of justice, noting that as long as ADAs can explain how they got to a
decision, that is acceptable. This response underscores the power of the individual ADA — with a
strong acceptance of office philosophy and close supervision, the individual ADA’s perception of
justice or decision on an individual case is allowed to prevail even when it conflicts with a
supervisor’s perception of justice or of the right decision in a particular case. In both offices,
respondents noted that the office only functions if the DA and supervisors trust ADAs to make the
right decisions.

This puts a lot of pressure on ADAs to make the “right” decision. Absent more explicit guidance
at the office level, prosecutors will necessarily pursue objectives that reflect their personal and
collective beliefs concerning the fundamental purposes of the criminal justice system and the
appropriate role of the prosecutor in serving those purposes. Often, the office philosophy conflicts
with the general perceptions of the role of the prosecutor, which some see as ensuring tough
sanctions for violations of the law. Several items from the general survey help to better understand
personal beliefs that may influence individual perceptions of justice. What is most striking about the

survey results is the amount of variation in responses; while focus group responses indicated a
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consensus on the overarching philosophy of the office, survey responses indicated much more
divergence in opinions about the goals of prosecution.

Perceptions of the goals of the criminal justice system

Responses to items pertaining to the goals of the criminal justice system varied along three
underlying dimensions: the most important functions of the system, punishment orientation, and the
rights and rehabilitation of defendants. Overall, a majority of respondents (58 percent) agreed or
strongly agreed that the most important function of the criminal justice system is to prevent and
repress crime, but 22 percent disagreed or strongly disagreed that this was the most important
function (Figure 2.3.1-1). The tendency to emphasize a crime prevention function varied
systematically by jurisdiction and level of experience. The average level of agreement that crime
prevention is the most important function was marginally higher in Northern County than in
Southern County (p = .055, F = 3.760, df = 1). Controlling for differences between jurisdictions,’
agreement that crime prevention is the most important function declined significantly with
increasing years of experience (p = .046, F = 2.823, df = 3), with more experienced ADAs

disagreeing that crime prevention was the most important function (Figure 2.3.1-2).

Because there were significant differences in response patterns between jurisdictions for some items, and there also
was a significant difference between jurisdictions in average level of experience, analyses of the differences in
responses across levels of experience controlled for differences in responses between jurisdictions.
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Figure 2.3.1-1 Responses to the question “The most important function of the criminal justice
system is to prevent and repress crime,” by research site
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Figure 2.3.1-2 Responses to question “The most important role of the criminal justice system
is to prevent and repress crime,” by research site and ADA experience
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Overall, prosecutors were evenly divided as to whether the most important function of the
criminal justice system is protecting the rights of the accused: 32 percent agreed or strongly agreed
and 32 percent disagreed or strongly disagreed (Figure 2.3.1-3). Prosecutors in Northern County
were more likely than prosecutors in Southern County (39 percent vs. 26 percent) to agree or
strongly agree that the most important function is protecting the rights of the accused, and the
difference in average ratings of agreement was highly statistically significant (p =.009, F = 7.13, df
= 1). Controlling for differences between jurisdictions, the average ratings did not vary significantly
across levels of experience. Thus, prosecutors within the same offices hold very conflicting views
of the criminal justice system’s function. Many agree that the system functions primarily to prevent
crime, while a very large group also agrees that the system functions primarily to protect the rights
of the accused. Moreover, as prosecutors gain experience, they believe less in the crime prevention
function of the system.

Figure 2.3.1-3 Responses to the question “The most important function of the criminal justice
system is protecting the rights of the accused,” by research site
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Prosecutors also expressed surprisingly non-punitive orientations. For both offices, only 18
percent of prosecutors agreed that sanctioning offenders should involve punishment rather than
rehabilitation, while 39 percent disagreed (Figure 2.3.1-4). The responses in Southern County
reflected a significantly stronger punishment orientation than the responses in Northern County. In
Southern County, 23 percent agreed that sanctioning should involve punishment rather than
rehabilitation and 25 percent disagreed; in Northern County, only 13 percent agreed that sanctioning
should involve punishment rather than rehabilitation and 54 percent disagreed (p =.001, F =
12.106, df = 1 for difference in average ratings).

Figure 2.3.1-4 Responses to the question “Sanctioning offenders should involve punishment
rather than rehabilitation,” by research site
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In addition, respondents in Southern County were significantly more likely than respondents in
Northern County (63 percent vs. 39 percent) to agree that many community-based programs do not
provide sufficient punishment for offenders (p=.002, F=10.129, df=1 for difference in average
ratings) (Figure 2.3.1-5). Finally, prosecutors’ opinions were divided as to whether many offenders

currently imprisoned could be adequately handled in non-prison sanctions; 26 percent agreed that
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offenders could be handled in non-prison sanctions, but 44 percent disagreed (Figure 2.3.1-6).
Controlling for differences in responses between jurisdictions, the average level of agreement with
the statement “Offenders do not need to be punished in order to be rehabilitated,” did not differ
significantly across levels of experience; the average level of agreement initially decreased with
increasing experience, but then increased sharply for those with 10 years experience or more (p =
024, F =3.265, df = 3) (Figure 2.3.1-7).}

Figure 2.3.1-5 Responses to the question “Many community-based programs do not provide
sufficient punishment for offenders,” by research site
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* The group of respondents with 10 or more years of experience yielded results at odds with the patterns evident across
the other levels of experience for a number of the survey items. These inconsistencies are only partially accounted for
by differences in levels of experience between jurisdictions. It could not be determined from the limited data available
on prosecutor characteristics how this group might differ systematically from those with less experience with respect to
other characteristics. While it is reasonable to speculate that this group might include some or all of the unit managers,
that could not be confirmed from the data available for this study.
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Figure 2.3.1-6 Responses to the question “Many offenders currently imprisoned could be
adequately handled in non-prison sanctions,” by research site
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Figure 2.3.1-7 Responses to the question: “Offenders do not need to be punished in order to be
rehabilitated,” by research site and ADA experience
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The most striking pattern emerging from the analyses of items relating to criminal justice

system goals is the considerable divergence of opinion regarding the system’s most important
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functions, the importance of punishment, and the extent to which the system responds appropriately
to the rights and rehabilitation potential of criminal defendants. It is reasonable to ask whether this
wide variation in a few basic beliefs might be accompanied by similar variation in beliefs and
attitudes that were not measured, and whether such variation translates into unwarranted differences
in the operational objectives pursued by different prosecutors and different prosecution teams. The
general survey explored convergence and divergence of these more concrete objectives by asking
prosecutors about the factors that define personal success and success for the office as a whole.

Perceptions of individual success

Respondents rated 15 potential outcomes as to their importance for defining personal success as
a prosecutor. Responses varied along four underlying dimensions: accuracy in charging and
diverting cases; respect and relationships (in working with colleagues, supervisors, police, defense
attorneys, and judges); obtaining convictions and guilty pleas; and fairness. Responses to items
reflecting respect and relationships are discussed later in a section focusing specifically on working
relationships. Items representing the remaining three dimensions are discussed below.

The general survey explored prosecutors’ perceptions of three potential performance indicators
that could be used to gauge accuracy in charging and diverting cases: dismissal rates,
deferral/diversion rates, and successful diversions. Low dismissal rates after charges are filed were
considered important or very important by 27 percent of respondents, but were considered of little
importance or unimportant by 44 percent of respondents. Ratings of the importance of low dismissal
rates, however, differed dramatically by jurisdiction (p =.000, F =49.751, df = 1) (Figure 2.3.1-8).
Low dismissal rates were rated important or very important by 53 percent of respondents in
Northern County but only 1.5 percent (1 respondent) in Southern County. Controlling for

differences between jurisdictions, ratings of the importance of low dismissal rates also differed
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significantly by level of experience (p = .039, F = 2.870, df = 3) (Figure 2.3.1-9). Average ratings
declined with increasing levels of experience, but increased for respondents with 10 or more years
of experience (see footnote 3 above). In other words, low dismissal rates were more important for
both the least experienced and most experienced prosecutors.

Figure 2.3.1-8 Responses to the question: “Low dismissal rates after charges are filed is
important for individual success,” by research site
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Figure 2.3.1-9 Responses to the question: “Low dismissal rates after charges are filed is
important for individual success,” by research site and ADA experience
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Prosecutors had similar perceptions of deferral/diversion rates for eligible defendants. High
deferral/diversion rates were rated important or very important by 23 percent of respondents, but
were rated of little importance or unimportant by 37 percent of respondents. In addition, prosecutors
were evenly divided in their ratings of the importance of high success/completion rates for
defendants who were deferred or diverted, with 39 percent considering it important or very
important and 41 percent considering it of little importance or unimportant. There were significant
differences between jurisdictions in prosecutors’ average ratings of the importance of both high
deferral/diversion rates (p = .002, F = 10.122, df = 1) and high success/completion rates (p = .001, F
=11.515, df = 1). High deferral/diversion rates were considered important by 33 percent of
respondents in Northern County but only 14 percent of respondents in Southern County (Figure
2.3.1-10). High success/completion rates were considered important by 48 percent of respondents in
Northern County but only 31 percent of respondents in Southern County (Figure 2.3.1-11).

Controlling for differences between jurisdictions, average ratings of the importance of high
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deferral/diversion rates also differed significantly by levels of experience (p =.028, F =3.142, df =
3), with the perceived importance declining substantially with increasing experience (Figure 2.3.1-
12).

Figure 2.3.1-10 Responses to the question: “High deferral/diversion rates for eligible
defendants are important for individual success,” by research site
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Figure 2.3.1-11 Responses to the question: “High success/completion rates for defendants
deferred/diverted are important for individual success,” by research site
60.0
55.0
50.0
45.0
40.0
35.0
30.0
25.0
20.0
15.0
10.0
5.0 -
0.0 -

Percentage of Respondents within County

Unimportant  Of little importance Moderately Important Very important
important

W Northern County (N=61) M Southern County (N=65)

Figure 2.3.1-12 Responses to the question: “High deferral/diversion rates for eligible
defendants is important for individual success,” by research site and ADA experience
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While respondents did not maintain a highly punitive attitude, the survey clearly indicated that a

large majority of prosecutors assessed their success in terms of convictions, guilty pleas to the
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highest charges filed, and incarceration for serious offenses. Forty-one percent of respondents
indicated that achieving high conviction rates was an important or very important criterion for
evaluating their own success (Figure 2.3.1-13). A majority (53 percent) responded that a high rate
of guilty pleas to the most serious charge(s) was important or highly important (Figure 2.3.1-14).
Finally, 57 percent also thought high imprisonment rates for serious crimes were important or very
important (Figure 2.3.1-15). The average rating of the importance of high rates of guilty pleas to
most serious charge(s) was slightly lower among prosecutors in Northern County than among
prosecutors in Southern County (p = .05, F = 3.833, df = 1); otherwise, the average orientation
toward these measures was similar across the two participating counties. The average rating of the
importance of high rates of guilty pleas to most serious charges was also strongly related to level of
experience (p = .016, weighted F for linear effect = 5.931, df = 1), with the perceived importance
declining substantially with increasing experience (Figure 2.3.1-16).

Figure 2.3.1-13 Responses to the question: “High conviction rates is important for individual
success,” by research site
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Figure 2.3.1-14 Responses to the question: “High rate of guilty pleas to most serious charge(s)
is important for individual success,” by research site
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Figure 2.3.1-15 Responses to the question: “High rate of imprisonment for serious crimes is
important for individual success,” by research site
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Figure 2.3.1-16 Responses to the question: “High rate of guilty pleas to most serious charge(s)
is important for individual success,” by research site and ADA experience
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Finally, 96 percent of prosecutors responded that fair treatment of defendants was important or
very important for evaluating their own success. The average rating of the importance of fair
treatment of defendants did not vary significantly by jurisdiction; ratings did increase with
increasing levels of experience, but the effect was small and not statistically significant (overall
effect, p=.446, F = .895, df = 3; linear effect, p = .127, weighted F =2.366, df = 1) (Figure 2.3.1-

17).
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Figure 2.3.1-17 Responses to the question: “Fair treatment of defendants is important for
individual success,” by research site and ADA experience
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By a large margin, the outcome considered by prosecutors to be most important for defining
their own success was fair treatment of defendants, with an average rating of 4.75 on a 5-point scale
and very little variation across sites, levels of experience, or individual respondents. Items
indicating an orientation toward convictions, guilty pleas, and incarceration all elicited average
ratings slightly above the mid-point of the importance scale, with substantial variability of ratings
across individual respondents and levels of experience. Finally, items emphasizing an orientation
toward dismissals and deferrals all elicited average ratings slightly below the mid-point of the
importance scale, with substantial variation across individual respondents, jurisdictions, and levels
of experience.

Perceptions of organizational success

Prosecutors were also asked to differentiate evaluations of their own success from evaluations of
the success of the district attorney’s office. Several dimensions were important to both individual

success and organizational success and some new dimensions emerged (See Table B34 in Appendix
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B). Respondents rated nineteen potential outcomes in their importance for defining success for the
district attorney’s office. Responses varied along five underlying dimensions: community
orientation, obtaining convictions and guilty pleas, crime control, consistency/fairness, and
relationships. The items addressing relationships and consistency are discussed in later sections of
the report. The presentation of importance ratings for organizational success focuses primarily on
dimensions that were not apparent in the ratings for individual success, or on items that yielded
different ratings for organizational success.

Respondents clearly saw the satisfaction of the community as a strong measure of the success of
the district attorney’s office. A high level of citizen satisfaction with the DA’s office was
considered to be important or very important by 68 percent of respondents, and was only considered
to be of little importance or unimportant by 6 percent (Figure 2.3.1-18). The average rating of the
importance of citizen satisfaction was significantly higher for Northern County than for Southern
County (p=.000, F=38.211, df=1); but, controlling for the difference in average ratings between

jurisdictions, the ratings did not differ significantly across levels of experience.
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Figure 2.3.1-18 Responses to the question: “A high rate of citizen satisfaction with the DA’s
office is important for office success,” by research site
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The orientation favoring convictions and guilty pleas as one of the defining characteristics of a
successful prosecutor’s office was best represented by responses to the same three items that
defined individual success: high conviction rates, high imprisonment rates for serious crimes, and
low dismissal rates after charges are filed. However, these dimensions were rated as even more
important for defining organizational success. Achieving high conviction rates was rated important
or very important for organizational success by 57 percent of respondents, compared to 41 percent
of respondents who rated this as important or very important for individual success. Similarly,
achieving high imprisonment rates for serious crimes was rated important or very important for
organizational success by 74 percent of respondents, compared to 57 percent who saw it as
important or very important for individual success. Achieving low dismissal rates was rated
important or very important for organizational success by 46 percent of respondents, while just 27
percent of respondents found it important or very important as a measure of individual success.

Finally, high deferral/diversion rates were much more frequently rated by prosecutors as important
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or very important for organizational success (46 percent) than for their own individual success (23
percent). For organizational success, average ratings of the importance of high conviction rates were
significantly higher for Northern County than for Southern County (p=.007, F=7.607, df=1); there
were no significant differences across jurisdictions for other measures. Similarly, controlling for
differences between jurisdictions, ratings of the importance of these measures did not differ
significantly across levels of experience.

Similar to ratings of individual success, prosecutors saw the fair treatment of defendants as very
important to defining organizational success. The distribution of ratings of the importance of fair
treatment of defendants was nearly identical to the distribution of responses to the same item with
respect to defining individual success. These ratings did not differ significantly by jurisdiction, but
the ratings of the importance of fair treatment for defining organizational success did increase
significantly with increasing levels of experience (p=.044, F=2.775, df=1). As with the prosecutors’
ratings of criteria for defining individual success, the outcome considered by prosecutors to be most
important for defining organizational success was fair treatment of defendants, with an average
rating of 4.65 on a 5-point scale, with very little variation across sites or individual respondents.

Finally, prosecutors were asked to rate the importance of crime control as a measure of the
success of the district attorney’s office. This dimension was not included in the section of the survey
pertaining to individual success (the reason being that no individual prosecutor can or should be
seen as affecting crime rates). For organizational success, the dimension was best represented by
two items, pertaining to fewer defendants re-arrested after prosecution and lower crime rates.
Having fewer re-arrests among defendants after prosecution was considered important or very
important for defining organizational success by a majority of respondents (54 percent), while 17

percent judged lower re-arrest rates to be of little importance or unimportant (Figure 2.3.1-19).
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Similarly, nearly two-thirds (65 percent) of prosecutors considered lower crime rates to be
important or very important, while only 10 percent considered lower crime rates to be of little
importance or no importance (2.3.1-20). The importance of both re-arrest rates and crime rates for
defining organizational success was rated higher among respondents in Northern County than
among respondents in Southern County. The observed differences were not statistically significant
for ratings of the importance of re-arrest rates but were significant for crime rates (p=.027, F=5.034,
df=1); moreover, there was a significant interaction between jurisdiction and level of experience
(p=.045, F=2.764, df=3), such that the difference between jurisdictions was only evident among
respondents with 5 to 10 years of experience. For both re-arrest rates and crime rates, importance
ratings declined slightly with increasing levels of experience. However, the differences across levels
of experience were not statistically significant, after controlling for differences between
jurisdictions and the interaction between jurisdiction and experience.

Figure 2.3.1-19 Responses to the question: “Fewer defendants re-arrested after prosecution is
important for office success,” by research site
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Figure 2.3.1-20 Responses to the question: “Lower crime rates is important for office success,”
by research site
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Individual perceptions and justice

Prosecutors generally defined their jobs in terms of justice. They routinely noted that their job
was to do justice, to ensure justice for defendants, victims, and the community, and to get a just
outcome in every case. Justice was not defined in terms of convictions or severe sentences. Rather
it was defined as doing the right thing. Sometimes, this meant ensuring a conviction or a severe
sentence. But often this meant declining to prosecute a case, reducing the charges in a case, or
offering a lower plea. In the end, it was often simply stated as getting the right outcome given the

circumstances.

2.3.2 Consistency and Flexibility

Although there was a clearly articulated philosophy of “doing justice” in each jurisdiction, this
was not necessarily seen as the same thing as consistency in outcomes. Doing justice was seen as
being fair or considering the implications of decisions for defendants, victims, and society.
Consistency was seen as uniformity in outcomes or, at the least, uniformity in decision-making.
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Yet, in some cases, ADAs recognized that the difficulties in determining just outcomes often led
them to see consistency as justice. One ADA in Northern County observed that while ADAs were
told to do justice, this did not tell them how to handle a case — there is no way to do justice in an
absolute sense. Therefore, some ADAs focus on treating similarly situated defendants the same
since, according to some ADAs, this is the only approach that makes sense.

Indeed, in both offices, managers put mechanisms in place that were designed to ensure
consistency in outcomes and decision-making processes. As the deputy district attorney in Southern
County noted, supervisors wanted to ensure that personal opinions are not allowed to translate into
inconsistency in outcome. The goal was to discuss the general expectations and norms of the office
and mediate personal opinions. This was achieved through strategies like division of staff into small
units or teams, routine case review within units, supervisor approval of pleas, and review of overall
case statistics. In Southern County, most units relied on routine “roundtables” in which individual
cases were discussed and, in some instances, plea offers and dismissal decisions made. As one unit
manager in Southern County noted, these roundtables were where peoples’ opinions tend to stick
out and where such opinions are corrected. The offices also took steps to avoid hiring individuals
with opinions that differed widely from those of the DA. As the deputy in Southern County noted,
the office tried to avoid hiring zealots — or those not open to prioritization of cases and who do not
realize that they cannot go to the max on every case. In other words, the office tried to avoid hiring
prosecutors who would tend to be overly punitive or harsh, supporting the discussion above that the
norm in the office was an adherence to less punitive attitudes or, at least, mixed punitive attitudes.

In the end, inconsistency in Southern County was generally not a concern; the office was
divided into units by crime type with no two units prosecuting the same offenses. As the DA in

Southern County noted, within teams inconsistency is likely attenuated due to tight supervision and
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roundtabling of cases. The use of roundtabling was discussed by all respondents in Southern
County. In this particular office, the practice was nearly universal and occurred on a very regular
basis, with the exception of the misdemeanor unit which was comprised of the least experienced
ADAs. Thus, ironically, the least experienced ADAs in Southern County — those likely with
opinions furthest from the norm — are not corrected through the use of roundtables. For other units,
however, the roundtable is often used to determine the charges to file and the plea offer to make,
resulting in a great deal of consistency in outcomes across cases. As discussed in Section 2.5, this
particular strategy often determines the outcomes of cases in other ways, particularly in the face of
limited resources and time constraints. When court space was limited, the group rather than the
individual prosecutor often made the decision to alter a plea offer or dismiss a case in order to make
space for more important cases.

Similar roundtables did not occur in Northern County. The domestic violence unit in Northern
County had formal monthly meetings to discuss cases and monthly trainings in which they went
over files; according to the unit manager, this was largely because many young ADAs were in the
domestic violence unit and needed that direction. In contrast, the sensitive crimes unit in Northern
County (which handles all sex offenses) never met as a group to discuss cases but encouraged
informal interactions among unit members to discuss cases. Northern County did have a similar
structure of small units which was intended to similarly attenuate inconsistency. However, this
attenuation was seen as dependant largely on peer pressure from colleagues. As a unit manager in
Northern County noted, people in units try to be consistent with each other. A perceived need for
greater consistency led to a change in the structure of the office into general crimes teams, which
prosecute both felony and misdemeanor offense types not handled by specialized units, and the

staffing of these general crimes teams with both experienced and inexperienced ADAs. The goal
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was to have inexperienced ADAs working alongside experienced ADAs, who would act as a
sounding board for new ADAs and teach new ADAs office norms for handling cases. Moreover,
Northern County has several general crimes units which handle identical cases. As such, there is
more potential for inconsistency across the office in handling similar cases. This potential was
recognized by ADAs, who noted that there is a great deal of consistency within units, but across
units there may be some inconsistency. In fact, ADAs in Northern County indicated that consistency
in the office was likely impossible. Several ADAs expressed concern about inconsistency across
judges, noting that there is no need to worry about inconsistency in the office because judges are so
different that once you get to court, inconsistencies will be introduced anyway. In the end, in
Northern County the only strict level of supervision over decision making comes at the plea offer
stage in which any recommendation for prison must be run by a supervisor; no other decisions need
be discussed with colleagues or supervisors.

While consistency was seen as important, many respondents also maintained that there was a
need for flexibility. In fact, in both jurisdictions, there was a sense that the office could use the fact
that people have different opinions to make things better, by getting people to debate how to handle
cases. In some respects, consistency was not always seen as a clear goal of prosecution. In fact,
inconsistency was often seen as acceptable, particularly by new ADAs in Southern County. As
noted above, new ADAs work on the misdemeanor unit and do not roundtable cases like other units;
rather, they are supervised by one unit manager who monitors decisions after the fact. As several
new ADAs noted, each individual prosecutor has particular types of offenses that they care about
more and for which they are more opinionated and take a particular approach that may be [their]
own. As one ADA noted, he hated people who pass stopped school buses. While the ADA

acknowledged that he could offer something similar to his colleagues, he did not; other ADAs may
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not care about passing a stopped school bus and will plead it down to something else, but he told
defendants that they can either plead guilty to that offense or go to trial. Other new ADASs in
Southern County saw consistency as consistency in approach rather than outcome, noting that
consistency lies in supporting each other on decisions, not necessarily in giving the same deals or
getting identical outcomes. Again, as noted above, this approach was supported by supervisors in
Southern County who maintained that individual prosecutors were allowed to seek outcomes
outside the norm as long as the prosecutor could justify the result. In Northern County, ADAs also
were generally willing to accept a certain level of inconsistency in outcomes. Since prosecutors are
dealing with facts that control what is done, prosecutors argued that inconsistencies are bound to
occur because no two cases have the same facts. According to some ADAs, they were comfortable
with other prosecutors coming to different conclusions than their supervisors, as long as unit
managers know what ADAs on their unit are doing. Thus, according to some ADAs in Northern
County, inconsistency in outcomes was acceptable as long as it was supervised.

As this discussion indicates, prosecutors who participated in the focus groups expressed a
mixture of concern about consistency, confidence in the processes in place to promote consistency,
and acceptance of a certain degree of inconsistency. Ratings by the broader sample of prosecutors
who responded to the general survey were less mixed. Large majorities identified consistency as an
important goal. Nearly three-quarters of respondents (74.8 percent) considered similar outcomes for
similar cases within units to be important or very important in defining organizational success,
while only 3 percent considered it to be of little importance or unimportant (Figure 2.3.2-1).
Consistent with the focus group responses, respondents were slightly less concerned about
consistency across units. Sixty-three percent of respondents considered similar outcomes across

units to be important or very important, whereas only 10 percent considered it to be of little
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importance or unimportant (Figure 2.3.2-2). Roughly 87 percent respondents agreed or strongly

agreed with the statement: “For similar cases, there should be a great deal of consistency across

prosecutors in the factors that influence the decision in a case [emphasis added],” while only 4

percent disagreed, and none disagreed strongly (Figure 2.3.2-3). The average level of agreement did

not vary significantly across jurisdictions or level of experience for any of the three items related to

consistency.

Figure 2.3.2-1 Responses to the question: “Similar outcomes for similar cases within units is
important for office success,” by research site
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Figure 2.3.2-2 Responses to the question: “Similar outcomes for similar cases across units is
important for office success,” by research site
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Figure 2.3.2-3 Responses to the question: “For similar cases there should be a great deal of
consistency across prosecutors in the factors that influence the decision on a case,” by
research site
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There is some question as to the appropriate interpretation of these findings. Some of the focus

group discussions explicitly distinguished between consistency of outcomes and consistency of
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approach while others did not; as a result, it was not always clear which form of consistency
prosecutors were discussing, which may explain variation in responses. However, prosecutors’
responses to the general survey showed less variation in their support for consistency in both
decision criteria and outcomes. The statement that elicited the strongest agreement (87 percent)
referred explicitly to consistency in decision criteria, but substantial majorities of respondents also
rated consistent outcomes within units (75 percent) and consistent outcomes across units (63
percent) to be important objectives for defining organizational success. It is possible that the survey
responses reflected primarily abstract ideas, while the focus group discussions may have reflected

more pragmatic views about what it is possible to achieve.

2.3.3 Efficiency

Unlike justice and consistency--which focus on process and how case outcomes affect
defendants, victims, and society--efficiency was a goal of the prosecutor’s office that clearly
focused on how cases affected the office itself and the court system generally. Moreover, unlike
justice and consistency, efficiency as a goal was also difficult for supervisors to convey to new
ADAs. The deputy in Southern County noted that the toughest thing to get across to new ADAS is
that they cannot try all cases and, as ADAs are promoted from the misdemeanor unit to felony
units, supervisors must keep repeating the lesson. This was echoed by unit managers in Southern
County, who routinely instruct new ADAs that they have to dismiss, plead down, or otherwise get
rid of cases. And newer ADAs in Southern County clearly recognized the tension between doing
their job and ensuring efficiency; one new ADA in Southern County saw the job as to get rid of
every case.

In some instances, prosecutors saw their role more broadly as gatekeepers to the criminal justice

system. As such, they often saw themselves as ensuring efficiency not just in the district attorney’s
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office but for the entire system as well. One ADA in Northern County argued that prosecutors see
themselves as stewards of criminal justice resources and seek to move minor cases to municipal
court so they could do better justice to more serious crimes. Often, the prosecutor’s office was seen
by ADAs as the only party interested in efficiency. This was particularly true in Southern County,
in which judges do not carry dockets, rather they rotate through courtrooms according to a set
schedule which lasts just a few weeks. As the deputy in Southern County noted, in most
jurisdictions, judges, the public defender, and the DA have a need for efficiency, but with judges not
having their own calendar, judges have no need for efficiency except to get out of court; in turn, the
deputy maintained that the public defender has some interest in delay which means it is only the
prosecutor that has an interest in efficiency.

The general survey revealed similarly mixed opinions regarding the importance of efficiency,
which may be a reflection of the difficulty in communicating the need for efficiency to new ADAs
and the clear tension that exists when decisions on individual cases must be made for efficiency
reasons. On the one hand, 88 percent of respondents agreed or strongly agreed that the quick
resolution of cases is a legitimate goal of the criminal justice system, with no significant differences
in average level of agreement by jurisdiction or level of experience. On the other hand, prosecutors
were divided in their ratings of the importance of expediting cases. A majority of respondents (53
percent) considered it to be of little importance or unimportant to examine cases at screening in
terms of their plea bargaining potential, their potential for early disposition, and their potential to
reduce the number of cases in the system, while 19 percent considered it important or very
important. Among the choices offered in the general survey for priority consideration at
screening—expediting cases, examining the appropriateness of diversion, assessing convictability,

and considering constitutional or evidentiary issues—expediting cases received the lowest ratings of
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importance. The average rating for the importance of expediting cases was significantly higher
among prosecutors in Southern County than among prosecutors in Northern County (p=.050,
F=3.925, df=1) and the average ratings declined with increasing levels of experience for Southern
County (p=.069, F=2.428, df = 3, for the interaction between jurisdiction and level of experience)
(Figure 2.3.3-2).

Figure 2.3.3-1 Responses to the question: “How important is it to examine cases at screening
in terms of their plea bargaining potential, their potential for early disposition, and their
potential to reduce the number of cases in the system,” by research site
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* The decline in the importance of expediting cases associated with increasing levels of experience may be an artifact of
confounding between experience and unit assignment in Southern County. All first-year ADAs and some second-year
ADAs are assigned to the misdemeanor unit, where the pressure to expedite cases is the greatest. Unfortunately, the
survey data available for these analyses did not include unit assignment of the respondents.
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Figure 2.3.3-2 Responses to question: “l examine cases at screening in terms of their plea
bargaining potential, their potential for early disposition, and their potential to reduce the
number of cases in the system,” by research site and ADA experience
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Prosecutors were also divided in how frequently they said they were willing to adjust their
decisions in order to increase courtroom efficiency. Only 20 percent said they were willing to do so
frequently or very frequently, whereas 34 percent said they were rarely willing or never willing to
adjust their decisions for the sake of efficiency (Figure 2.3.3-3). The average frequency rating for
willingness to adjust decisions for the sake of efficiency was significantly higher among
respondents in Southern County than among respondents in Northern County (p=.000, F=13.946,
df=1). Controlling for the difference between counties, there were no significance differences in

average frequency rating across levels of experience.
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Figure 2.3.3-3 Responses to the question: “I am willing to adjust my decisions to increase
courtroom efficiency,” by research site
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The goal of efficiency — and to some extent the need for efficiency — is discussed in greater
detail in Section 2.5, in which resource constraints and their impact on decision making are
discussed. The higher ratings of the need to expedite cases and adjust decisions in order to increase
courtroom efficiency in Southern County are likely the result of specific constraints on access to
courtrooms in that jurisdiction. As we discuss below, the limited court space for trying cases has led
prosecutors in Southern County to routinely re-evaluate cases to determine which are the most
important to try; as a result, more cases are considered for early pleas and dismissals in order to free

court space for more serious cases.

2.3.4 Prosecutors’ Perspective on the Goals of Prosecution

In both offices, the District Attorney had a simple philosophy to “do justice.” Individual
prosecutors and prosecution units were granted considerable discretion with little formal guidance
for translating that broad philosophy into operational objectives. As a result, there is the potential
for the decision making of individual prosecutors to reflect their personal beliefs and for the
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definition of “justice” to take on several conflicting meanings. Taken together, the focus group
discussions and the survey responses revealed substantial variation in prosecutors’ beliefs and
opinions concerning the general goals and functions of the criminal justice system, objectives that
define success for individual prosecutors, and objectives that define success for the district
attorney’s office. The question is whether these variations translate into differences in how

prosecutors evaluate cases or in actual case outcomes.

2.4 Strength of the Evidence and Severity of the Case: Case-Specific Factors in Decision
Making

As expressed by many prosecutors in the focus groups, a clear philosophy does not provide
clear guidance on how to handle a case; rather, as one prosecutor noted, decisions are based on the
facts of the case. Thus, when examining how prosecutors make decisions, case specific factors are
paramount. Prior research has consistently shown that case-specific factors — primarily, strength of
the evidence, seriousness of the offense, and defendant criminal history — drive prosecutorial
decision making (Spohn & Holleran, 2001). According to prosecutors, these three factors come
together to determine how to process a case. Understanding how these factors are used in
processing a case, however, is less clear. Interviews with prosecutors revealed that these factors are
used to answer two fundamental questions. Strength of the evidence is used to answer the question:
Can I prove the case? In other words, prosecutors look to the strength of the evidence to determine
if a case can be prosecuted and result in a conviction. Seriousness of the offense and defendant
criminal history are then used to answer the question: Should I prove the case? In other words,
while strength of the evidence may indicate that a case can succeed at trial, prosecutors then look to
other factors to determine if a case should be prosecuted and result in a conviction. Answers to both

of these questions may evolve over time, as evidence deteriorates or new evidence comes to light,
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as more complete information about defendant characteristics and circumstances becomes available,
and as external circumstances influence prosecution strategies or the prioritization of cases. The
following sections examine how prosecutors evaluate strength of the evidence and other case-

specific factors and how these ultimately affect decision making.

2.4.1 Strength of the evidence

According to prosecutors, the most important factor considered in determining whether a case
will go forward is the strength of the evidence. In all of the focus groups, all prosecutors stated that
a case will not be accepted for prosecution unless it has strong evidence. As the DA in Southern
County noted if the prosecutor cannot prove the case, it does not matter if the crime is the worst
imaginable or the defendant is the worst you have ever seen — if you cannot prove the case then it
doesn’t matter. In both counties, the standard used to evaluate strength of the evidence was
likelihood of success at trial. Prosecutors examined the case on the merits, determining first, if the
facts are present and, second, if the evidence was there to support the facts.

This consensus extended to the broader sample of prosecutors who responded to the general
survey. Over 95 percent of respondents said that convictability and probability of success at trial
were important or very important considerations in screening cases. Asked to choose which of four
factors is the most important consideration in screening cases, two-thirds chose probability of
conviction and success at trial, three times the fraction that chose constitutional issues (22 percent),
and nearly seven times the fraction that chose deciding between diversion and vigorous prosecution
(10 percent) (Figure 2.4.1-1). (Only one respondent chose the fourth option—relating to aspects of
the potential for expediting the case—as the most important consideration at screening.) Average

responses did not vary significantly by jurisdiction or level of experience for either the importance
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rating for convictability considered alone or for the choice of the most important factor to consider
at screening.

Figure 2.4.1-1 Responses to question: “The most important consideration when screening a
case for prosecution,” by research site
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While prosecutors agreed that strength of the evidence guided decisions, particularly at
screening, the study sought to explore how prosecutors defined strong evidence, what determined
strong evidence, and how the evaluation of the strength of evidence varied throughout the life of a
case. Three general themes emerged from the focus groups that begin to unpack the nuances of
strength of the evidence: the quality of information received, the types of information received, and
the variation in the importance of information by crime type.

Quality of information

Evaluating and determining strength of the evidence is not a straightforward decision. Access to
information and the timing of information delivery are the first obstacles that must be overcome in
the evaluation of evidence. While a case may have strong evidence, if it is not delivered to the

prosecutor in a timely fashion, the case may not proceed. The primary hindrance to properly
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evaluating strength of the evidence is access to information or, at the least, access to information in
a timely manner. The goal is to get as much information as early in the process as possible. At the
earliest stages of the process, however, prosecutors are completely reliant on law enforcement to
supply the information, which, according to the DA in Northern County, is not contextualized
information — information that allows a prosecutor to see multiple angles of a case. In other words,
the information is necessarily incomplete. And, as one ADA in Southern County noted, there is
information that the prosecutor does not even know to ask for. As a result, prosecutors in both
jurisdictions push officers to get more information to prosecutors at screening. Often prosecutors
will pend cases at screening (i.e. not make a decision) and request officers to acquire additional
information before the prosecutor will make a decision to accept or decline a case. In Southern
County, prosecutors give law enforcement ten to fourteen days to produce the additional
information. As we discuss in the following chapter, this creates some tension between the
prosecutor and law enforcement.

When discussing strength of the evidence, prosecutors focused primarily on the initial screening
decision as the stage at which the evaluation of the strength of the evidence is paramount. And,
since all of the information at screening is derived from law enforcement, prosecutors agreed that
the evaluation of the quality of evidence is affected by who collects it. As we discuss in the
following chapter, the relationships with officers — knowing who the “good” officers are and who
the “bad” officers are — is important to determining how a case proceeds. To a certain extent, these
relationships also determine how evidence is evaluated. Moreover, as we discuss in the following
chapter, recent changes in the primary municipal police departments in each jurisdiction have
affected the quality of information delivered to the DA’s office. According to prosecutors in both

jurisdictions, the primary police department has started to devote fewer resources to investigation;
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as a result, less information is delivered to prosecutors at screening and, according to most
prosecutors, the quality of information delivered has decreased. In other words, prosecutors
maintained that they now received less information and the information that they do receive is of a
lower quality. While an evaluation of the actual quality of information currently delivered to
prosecutors is beyond the scope of this study, the responses clearly indicated that the amount and
quality of information was vitally important to prosecutors’ feelings that they could carry out their
jobs and effectively prosecute cases.

The quality of the evidence also may change over time. Although evidence may be strong at the
beginning of a case, it may weaken over time. As one ADA in Northern County noted, as soon as
you put a case through intake, the expiration date starts. This is primarily because there are always
holes in the information. The declining strength of evidence is also particularly true for cases that
rely on victim and witness testimony. Prosecutors noted that witnesses are passionate right after an
event, but are less passionate three years later, particularly marginal witnesses. Prosecutors also
noted the problem of simple memory loss over time which makes witnesses look bad. This expiring
of information over time determined how prosecutors evaluated different types of information in
their determination of the strength of evidence.

Types of information

Obviously, not all evidence is equal. In determining whether evidence is strong or weak,
prosecutors look to several things. According to ADAs in Northern County, strong evidence
includes scientific evidence, confessions, witnesses; prosecutors were quick to point out that it is
generally not one piece of evidence that makes a case strong, but all of the pieces together
determine when evidence is strong. Moreover, strong evidence also involves having the right

evidence for the case. As a unit manager in Northern County noted, it comes down to what you
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would expect the evidence to be, or whether the evidence is there when you expect it to be there.
What prosecutors expect is also driven by what juries will expect. As noted above, the primary
metric in evaluating strength of the evidence is probability of success at trial. As a result, evaluating
the types of information depends partially on how a jury may evaluate the information. As one unit
manager in Northern County noted, there are expectations among juries now of certain evidence in
certain cases. For example, prosecutors noted that videos are now used in all arrests for DUI and
people are expecting to see a person very drunk in the videos; however, as one ADA pointed out,
not everyone looks really drunk in the videos.

Although prosecutors must rely on witnesses in many cases, credibility issues with witnesses or
victims often require prosecutors to re-evaluate the strength of the evidence. Evidence that may
appear strong at the beginning of a case may, indeed, be weak once witnesses are interviewed.
Thus, physical evidence is weighed more heavily than testimonial evidence, which may change over
time and is open to cross examination. As one ADA in Northern County noted, the quality of
physical evidence is less likely to change over time and is less open to interpretation. Physical
evidence is generally seen by all parties as the same thing — everyone will agree that a gun is a gun;
in contrast, testimonial evidence will be interpreted differently by different people and the jury may
interpret it very differently than the prosecutor.

Testimonial evidence, particularly from victims, was discounted by many of the prosecutors in
the focus groups. As one unit manager in Northern County noted, when screening a case
prosecutors often think about if they can prove the case without the victim showing up and look for
evidence that allows the prosecutor to prove the case without a witness. In some instances,
prosecutors took hostile attitudes toward victims. As one ADA in Northern County noted, “If the

victim does not care about the case, why should 1?”” The evaluation of the victim is often subjective
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as well. A new ADA in Southern County noted that it is very difficult to determine which witnesses
are credible; as a result, this particular ADA tried to read people and body language and evaluate
what people were telling her.

Evaluating victim or witness testimony is also problematic when a victim or witness was also
once a defendant. Prosecutors in both jurisdictions commented that most of the crime in their
jurisdictions occurs in fairly concentrated areas and that many of their victims are also defendants in
prior or pending cases. A unit manager in Southern County admitted that in felony cases it was very
difficult to work with victims who were once defendants, but maintained that if the evidence is there
and the victim is accessible, then the case will proceed. However, in one case screening observed in
Northern County, the victim’s prior criminal record and pending criminal cases were weighed
heavily in the screening decision. In this particular case the individual was the victim of a shooting,
but also had been prosecuted several times and had open cases. The credibility of the victim’s
potential testimony was weighed heavily in the decision to prosecute; while not unsympathetic to
the victim’s injuries, the screening ADA also saw the victim as a liability to the case and chose not
to accept it for prosecution.

While there was general agreement about what types of evidence were stronger than others, it
also was clear that this evaluation varied by offense type. Respondents were in general agreement
that evidence in drug and gun cases was generally strong relative to other offense types, largely
because such cases relied primarily on physical evidence. This may explain the generally lower
declination rates and higher conviction rates for drug offenses relative to other offense types (see
Part 3). Also, while physical evidence was generally seen as stronger than testimonial evidence for
all offense types, testimonial evidence was often seen as equally or more important in sex crimes

and domestic violence cases. As the unit manager of the sensitive crimes unit in Northern County
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noted, “testimonial evidence is always important because often that may be all that you have.”
Indeed, prosecutors handling sex crimes and domestic violence pointed out that there is often very
little evidence to evaluate in sex offenses and domestic violence. As a result, the strength of the
evidence may depend on a single witness — the victim in the case. In turn, according to prosecutors,
the lowest common denominator is: will the jury believe the victim?

Since victims and witnesses are primarily involved in person offenses, cases involving these
types of offenses are more likely to be affected by the re-evaluation of evidence over time and, as a
result, more likely to be dismissed or amended as the case proceeds. Thus, domestic violence cases
are often subject to re-evaluation of evidence over time. As the unit manager of the domestic
violence unit in Northern County noted, the longer it takes a DV case to get to trial, the less chance
there is to get the victim to show up. Another ADA in Northern County expressed it this way,
“Actually, anything that involves people, after time passes, the reward just isn’t enough.” As
discussed in Section 2.5, the significant delays in court processing time, largely the result of fewer
courts in each jurisdiction, may be affecting person offenses more than other offenses, largely

because of this reliance on victims.

2.4.2 Severity of the offense, defendant criminal history, and other case-specific factors
Prosecutors clearly saw a distinction between the strength of the evidence and the merits of the
case. Strength of the evidence is a necessary but not sufficient condition for a case to proceed. It
merely answers the question, “Can I prove the case?” Once a prosecutor determines that there is
strong evidence and they can, indeed, prove the case, they answer a second question, “Should I
prove the case?” As one unit manager in Northern County noted, “the volume of evidence
determines if I can prove a case, but the specific circumstances determine whether I should prove a

case.” Basically, prosecutors determine if the case is serious enough to merit charges. In answerin
Y,
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this question, prosecutors consider the severity of the offense, the defendant’s criminal history, and
other defendant and case-specific factors. Prosecutors admitted that while a serious offense with
weak evidence may proceed, a non-serious offense with strong evidence may, in turn, not proceed.
As we discuss in Section 2.5, often this is due to resource constraints that prevent the district
attorney’s office from pursuing all viable cases; with limited staff and court time, units or individual
prosecutors may choose, for example, to pursue person offenses involving injury or weapons over
cases involving threats of injury or no weapons.

While statutory offense categories clearly delineate the severity of one offense relative to other
offenses, these statutory provisions often do not align with local evaluations of offense severity; as a
result, prosecutors’ evaluations of offense severity are often determined by practical considerations.
As one ADA in Northern County noted, prosecutors have to worry about the ‘I don’t care’
sentiment of the jury in bringing less serious cases. Even if there is strong evidence, prosecutors
may not bring a case if the jury just wouldn’t care. This was seen as particularly true for drug
offenses. As the unit manager of the drug unit in Northern County noted, drug cases have a higher
bar to prove to the jury; most people see all drug cases as non serious. As a result, prosecutors in
drug cases often look for some other factor to get the jury excited — a long criminal record, gang
affiliations. As discussed above, prosecutors also rely on their own evaluations of offense severity.
As one ADA in Southern County pointed out, every prosecutor has their own specific offense that
they care about; as a result, individual prosecutors may rank certain offenses as more severe than
their colleagues and, in turn, pursue these cases when their colleagues would not.

Defendant criminal history was the third axis nearly all prosecutors mentioned as determining
whether a case would go forward. Criminal history worked in two directions in determining whether

a case should be prosecuted: defendants with more serious criminal histories were more likely to be
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prosecuted even when faced with weaker evidence and defendants with less serious criminal
histories were sometimes considered for no prosecution even faced with stronger evidence. Again,
prosecutors sought to answer the question “should I prove the case,” and often determined that this
case should proceed because this defendant is a ‘bad guy’ or this case should not proceed because
this defendant is not a bad guy. Indeed, prosecutors expressed some tension in declining cases that
had weak evidence but involved a “really bad guy.” But, this also poses challenges; as unit
managers in Southern County noted, it is easy to fall into the trap of taking cases when there is
serious injury or a ‘bad” defendant.

Although prosecutors agreed that defendant criminal history was a primary factor in
determining whether a case would proceed, prosecutors noted many defendant characteristics that
appeared to affect decisions as much as criminal history. In determining whether a case should be
proved, the answer often comes down to determining what is fair for the defendant. As one ADA in
Northern County noted, the ultimate resolution of a case should be based on what is fair, not about
what can be proved. As a result, several defendant characteristics are considered: the age of the
defendant, the potential impact of a conviction on the defendant, and the demeanor of the
defendant.

Age of the defendant was often a fairly straightforward consideration. As one ADA noted,
prosecutors often get cases involving kids getting in fights in response to broken video games or
some prior interaction; prosecutor often consider it enough to explain to the defendant, ‘you can’t
do that.” More often, however, the age of the defendant interacts with considerations of the impact
of a conviction on the defendant. Prosecutors noted that they ask the questions: what is this going to
do to the defendant’s life? Do we want to have a 17 year old with a felony conviction? Often

prosecutors concluded that pursuing a case will do more harm than good and will choose not to
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prosecute. But this is also influenced by the demeanor of the defendant. As one unit manager in
Northern County noted, the way the defendant handles himself matters. This can include taking
responsibility for their actions or showing disrespect to courtroom actors; in the former, if the
offense is not severe, the case may not be pursued because the defendant is remorseful; in the latter,
even if the offense is not severe, some ADAs (particularly newer ADAs) argued that the case may
be pursued to teach the defendant a lesson. Moreover, as discussed above, new ADAs in Southern
County working in misdemeanor court have very little information and very little time to devote to
assessing a case when it comes in. As a result, rather than relying on concrete information about a
case, these ADAs rely on a feeling about a person. Thus, in these particular cases, it appeared that
demeanor of the defendant mattered a great deal. As discussed in Section 2.5, prosecutors also
noted that much of the evaluation of defendant characteristics was dependant on information
supplied by the defense attorney. Thus, the evaluation of defendant characteristics becomes largely
dependent on the amount and quality of information supplied by the defense attorney.

While credibility and probable participation of victims may go into evaluating the strength of
the evidence, victim wishes also matter in determining whether a case should proceed. This is a
slightly different calculation than determining whether victims will actually show up for trial.
Victims may not show up for trial because they cannot be contacted or the prosecutor believes that
they will not show up for trial, which goes to the question of ability to prove a case or the
probability of success at trial. In other instances, however, the express wishes of the victim also
determine whether a case should proceed. As one unit manager in Northern County noted, the
system makes it worse for the victim — making them go through the process. As a result, some
prosecutors felt it was often unfair to make victims go through it if they do not want to. This is

particularly true for certain offenses, such as sex offenses. As the unit manager of the sensitive
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crimes unit in Northern County noted, in sex crimes, prosecutors ask the victims if they want to
proceed and place a lot of weight on what the victim wants. However, this was markedly different
for domestic violence cases in Northern County. As the unit manager of the domestic violence unit
in Northern County argued, most of victims of domestic violence do not want to proceed, so
prosecutors do not factor in victim willingness to proceed or testify; rather in domestic violence
cases, prosecutors try to keep the victim out of the process. The approach of the domestic violence
unit was largely shared by other prosecutors (with the noted exception of the sex crimes unit):
uncooperative victims were considered when evaluating the strength of the evidence (i.e. whether
victims were central to the case and whether victims could be counted on the appear at trial); but
uncooperative victims or victims who did not want the case to proceed were not considered when

evaluating whether a case should proceed.

2.4.3 Improving the evaluation of evidence

Because evaluating strength of the evidence is often difficult, the DA in Southern County
reorganized the office so that more experienced ADAs were the only ones evaluating cases at
screening. Part 3 of this report presents empirical analyses that examine the relationships between
strength of evidence and both screening decisions and plea offers, as well as consistency of
screening and plea bargaining decisions among prosecutors for cases with similar evidence profiles.
Part 3 also examines the relationship between defendant, offense, and victim characteristics and
case outcomes for a series of offense types. Before turning to the analyses of case outcomes,
however, the following section examines contextual factors — factors outside the confines of a case

— that also impact prosecutorial decision making.
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2.5 Rules, Resources, and Relationships: Outside Influences on Decision Making

As discussed above, prosecutors determine whether a case will proceed based on case specific
factors — strength of the evidence, severity of the offense, and defendant criminal history. Recent
empirical research has shown that contextual factors also affect decision making in the criminal
justice system. Case loads, office policies, and relationships among courtroom actors can influence
charging decisions (Ulmer et al., 2007) as well as sentencing outcomes (Johnson, 2005). As
prosecutors noted, cases do not exist in a vacuum; they exist within a system that acts as a help or a
hindrance to decision making. For example, office policies may screen out certain cases even if
evidence is strong or may require a specific charge or sentence in a plea offer. A lack of available
support staff to track down witnesses or a lack of courtroom space may alter the ability to fully
pursue a case, requiring prosecutors to reassess whether a case will proceed. A close relationship
with law enforcement may lead prosecutors to accept less evidence when screening a case, while an
antagonistic relationship may lead them to discount officers’ version of events. The study explored
three primary contextual factors that may affect decision making — rules, resources, and

relationships.

2.5.1 Rules

While formal criminal procedural rules govern how a case may proceed, these rules do not
necessarily govern decision making. Policies within the district attorney’s office, however, may. For
example, both jurisdictions in the current study had rules pertaining to specific offenses that, for
example, required a deferred prosecution, or could not be pled down to a lesser offense, or required

a recommendation of a prison sentence following conviction. Nonetheless, in both jurisdictions
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prosecutors noted a general absence of formal policies or rules that governed decision making
except in a very few select cases. Even when formal policies existed, the policies were often not
well-publicized or well-communicated to staff. As one ADA in Northern County noted, “Office
policies are urban legends.” This comment indicated a tension that existed, at least in Northern
County, between a desire for some policy or guidance on decision making and a desire for unguided
discretion. As the District Attorney in Northern County noted, “ADAs want 100% discretion with
100% guidance.”

While craving some guidance, few saw the absence of formal policies as a problem; rather, most
noted that crafting formal policies was impossible given the complexity and uniqueness of cases. In
place of formal written policies, a set of informal policies and practices pervaded each office. In
many instances, these were described as “cultural norms of practice” illustrative of the guiding
philosophies discussed above. As the District Attorney from Northern County noted, “You can only
give guidance on basic principles.” These basic principles were then used to guide more formal
policy-making within specialized units. It was the formal and informal policies within these units
that more closely guided or constrained decision making in individual cases.

Office-wide policies

In both jurisdictions a limited number of office-wide policies dictated how ADAs were to
handle a few specific cases. For example, in Southern County, ADAs were required to prosecute
DUI cases above a certain blood-alcohol level and could not reduce felony residential breaking and
entering to a misdemeanor. According to the deputy in Southern County, except for DUI and
residential breaking and entering, all other policies are advisory. While the deputy did not
articulate additional advisory policies, he did note the office response to those ADAs who did not

follow such policies; in such advisory instances, the ADA has to evaluate how they will feel sitting
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across from the DA explaining why they did not follow the advisory policy. Thus, there was a sense
among prosecutors that, although additional advisory policies existed, they functioned much like
formal policies since ADAs generally feared a confrontation with the DA. New ADAs in Southern
County noted two additional formal policies: ADAs could not reduce a speeding ticket to driving
school and could not reduce or dismiss cases involving the possession of weapons on school
grounds; according to prosecutors, the latter offenses must result in plea of guilty or a trial — only
the DA can bargain these. More experienced ADAs detailed two additional policies: residential
break-ins involving defendants with no criminal history much receive at least a 30 day split
sentence and armed robbery cannot be pled down to an unarmed robbery. The fact that each focus
group detailed different formal policies or added formal policies not mentioned by previous groups
underscores the lack of communication of policies that many prosecutors expressed. The DA in
Northern County also noted that there was conscious decision not to constrain the discretion of
ADAs with written policies. Indeed, prosecutors in Northern County described just one formal
policy: residential burglary cases should be treated as violent crimes with the expectation that the
defendant will get prison.

While office-wide policies were largely absent, the district attorney in each jurisdiction
recognized the potential need for some formality. As the DA from Northern County noted, the job
of prosecution is as much about working with your heart as working with your head, and, as a
result, sometimes decision making gets a little loose. Thus, at times, it appeared that formal policies
would provide needed direction and consistency in decision making. Indeed, some ADAs in
Northern County recognized this need as well, particularly for ensuring consistency across teams
that handle the same types of crimes and when changes in management occur. At the same time,

ADA s and the DAs in both jurisdictions noted the problems inherent in creating formal policies. As
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the DA in Southern County noted, it is difficult to write a policy for screening each case due to the
variation in the factors of cases. A written policy would be such a matter of judgment that it would
not be of much value and would create more problems than it solves. ADAs in Northern County
also noted that rigid formal policies potentially disrupt interactions with defense attorneys and
judges, forcing defense attorneys to more aggressively argue to have charges initially filed that are
not bound by the written policy and affecting prosecutors’ credibility in front of the judge by tying
prosecutors’ hands without clearly knowing the context. This was echoed by the DA from Northern
County who described the reaction following the creation of the office-wide policy on residential
burglary. Residential burglary in the jurisdiction involved a high degree of overlap between the
juvenile and adult system, with many offenses committed together by a 16 year old juvenile and an
18 year old adult offender; the formal policy created a disparity between juvenile and adult court
which created problems with defense attorneys who saw the disparity in treatment for defendants
who were nearly identical in age. As a result, many ADAs referred to the written policy when
negotiating cases with defense attorneys and, in turn, the public defender felt concerned that ADAs
were just covering their ass by following the guideline. As ADAs in Northern County noted,
policies should be flexible and evolve over time; written policies are not flexible. This was echoed
by ADAs in Southern County, who maintained that you could not build a rule book big enough for
all the different types of cases; rather, prosecutors have a lot of flexibility and that is the only way it
could work.

The general survey did not include items that addressed directly the prevalence or advisability
of office-wide policies. However, it did include items that support indirect inferences about beliefs
and opinions relating to the assertions summarized above. Most respondents did not believe that

their decisions were unduly constrained by office policies. Eighty percent disagreed that they felt
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constrained by office policies and practices about when to accept or decline cases for prosecution
(Figure 2.5.1-1). Over 85 percent said that office policies never or rarely compelled them to decline
cases they would have preferred to prosecute (Figure 2.5.1-2). Less than 9 percent agreed that office
policies require outcomes with which they disagree (Figure 2.5.1-3). These response patterns were
consistent across jurisdictions and levels of experience. They could reflect an overall lack of
policies at the office level, or a high degree of congruence between office policies and the
individual judgments of most prosecutors. However, there was evidence presented in earlier
sections of this report suggesting considerable divergence of opinion among prosecutors with
respect to the fundamental purposes of the criminal justice system, the goals of prosecution, and the
most effective strategies for pursuing prosecutorial objectives. In addition, more than three-quarters
of respondents disagreed with the statement that “There should be more constraints on the
discretion of officials in the criminal justice system.” Thus, it seems most likely that these survey
responses simply reflect the general lack of formal office policies and general agreement that the

high degree of discretion granted ADAs is appropriate.
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Figure 2.5.1-1 Responses to question: “l feel constrained by office policies and practices about
when to accept or decline cases for prosecution,” by research site
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Figure 2.5.1-2 Responses to question: “Office policies compel me to decline cases that I would
refer to prosecute,” by research site
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Figure 2.5.1-3 Responses to question: “Office priorities require case outcomes that I often
disagree with,” by research site
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On the other hand, prosecutors who responded to the general survey in Northern County
expressed a need for greater formal guidance for new prosecutors and prosecutors being transferred
to new units. Only 10 percent agreed that new prosecutors receive adequate training before they
start independently handling cases and only 10 percent agreed that prosecutors receive adequate
training when they are transferred to new units (Figure 2.5.1-4). The opposite pattern was observed
for Southern County, with 43 percent of respondents indicating that new prosecutors and transfers
received adequate training. In both jurisdictions, respondents were divided with respect to whether
office goals and priorities are clearly communicated to staff. For the two jurisdictions combined,
nearly 40 percent agreed or strongly agreed that there was clear communication of office goals and

priorities, but roughly 30 percent disagreed or strongly disagreed (Figure 2.5.1-5).
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Figure 2.5.1-4 Responses to question: “Prosecutors in my office receive adequate training
when they are transferred to a new unit,” by research site
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Figure 2.5.1-5 Responses to question: “Office goals and priorities are clearly communicated to
staff,” by research site
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Unit-specific policies

Rather than formal office-wide policies, prosecutors argued that unit-specific policies often
governed decision making in both jurisdictions. Both offices are highly decentralized, with ADAs
assigned to small units of four to ten prosecutors; in most cases, these units subject-specialized (e.g.
drugs, weapons, person offenses, etc.), with the exception of the general crimes units in Northern
County and the misdemeanor unit in Southern County. The DA in both counties then delegated
supervisory and policy-making responsibilities to unit managers. As the DA in Southern County
stated, policy making was delegated to individual teams because the problems of each unit are
different based on the nature of the crimes each unit prosecutes. As the deputy in Southern County
noted, unit managers are free to make up new policies, but they must rise to some level of
justification — they have to be able to justify it to the DA. This was echoed by the DA in Northern
County who structured the office so that policy leaders are the unit managers — they are to be the
people to whom young ADAs go to for advice.

According to the DAs, this unit level approach allows for flexibility. However, it also allows for
potential inconsistency across teams that handle similar cases and across time, as new unit managers
are promoted. For example, in Southern County a unit captain had a policy of accepting all or nearly
all cases brought by the police department and dismissing problem cases later in the process; in
effect, the unit was not screening cases at the start of the process. As a result, declinations were very
low but dismissals were high. When a new unit manager was promoted, the unit began screening
cases more vigorously and declination rates rose; in turn, dismissal rates dropped since many
problematic cases were disposed of at screening.

While it was widely acknowledged that unit-specific policies existed, it was not clear if these

were written or unwritten policies. As such, it did not appear that there was a formal policy-making
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process that occurred at the unit-level; rather, policy-making was more informal, with policies
evolving out of practice. Some ADAs described these policies as norms of practice that grew out
office philosophy. These policies were learned through interactions with colleagues and often
articulated clear outcomes for cases. This was echoed by the DA in Southern County who argued
that rather than policies we have norms — a regular way of handling cases and expectations about
outcomes. ADAs in Nor