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Consequences off Globall Commerece

liransactions, goods and MONEY: Pass
ACrOSS/ berders

Companies have assets in multiple
CoUntries

Companies have liabilities in multiple
CoUntHeEs




Globalization off business; andtIts; effiects
dive riserto the need te dealfwith
IASOIVENCIEs) off debtors With assets and

creditors around the world.




History ofi Chapter 15

Section 304
s A step toward “modified universalism~ by the U.S.

The UNCITRAL Model LLaw

s Over 70rcountries participatedlin its development:
s Chapter 15/ is the U.S. enactment of the Model LLaw

s Other countries that have, adoepted It: BVI, overseas
territory ofi the, United Kingdom off Great: Britain and
Northern Ireland, Columbia, Eritrea, Great Britain,

Japan, Mexico, Montenegro, New: Zealand, Poland,
Romania, Serbia and! South Africa.




Goals off Chapter 15

Coeoperation: between U.S: and fiereign courts
Greater legalf certainty for trade and investment

[Falrness;, efficiency off administration, pretection
of stakeholders

Protection and maximization of the vValue: of a
foreign debtor’s assets

[Facilitation: ofi the; restructuring) and
ieorganization: of financially’ troubled BUSINESSES




Who Can File a Chapter 15

A “fioreign representative”

s A “fereigni representative” isia person or' body
authorized Iniar foreign: proceeding™ to administer the
ieerganization| or the liguidation off the debtor’s assets
Or' aifiairS or to; act asfa representative; off suchfioreign

proceeding.

A fereign| preceeding  Is a collective judicial’ or
administrative preceeding Inl a fioreign country. Under
a lawi relating torthe inselvency: or' adjustment off debt
[N WhIChI the 'assets andl afifairs of the debtor are
subject tor the control or sUpervision off a fereign: court
for the purpoese of reorganization or liguidation.




Wiy File ai Chapter 15

Tihe foreign debtor has assets in the U.S. that

tl?:e foreign representative needs ter gain: control
o)

ihe fereign representative needs to) stop
litigation: or collection: efforts’ against the foreign
debtor and its assets in the; ULS.

Tihe foreign representative needs to take
discoveryifromi persons or entities in the; ULS.

Iihe fereign debter has caluses off action: adainst
parties in'the U.S.




IHow! to) File A Chapter 15

Choose venue under 28 U.S.C.§ 1410
= [ihe District of the foreign debtor’s principall business or assetsiin the U.S.;
= [ihe District where litigation isipending against the foreign: debtor; or
= [he venue thatiis consistent with| the interests of justice and convenience

[Foreign Representative Files A Petition
s Officiall Bankruptey’ Fermi Petition

s Fileverified petition in a pleading fiormat: that recites the background of the
debter and allfef the requirements, for recognition

Attach decision commencing the fiereign proceeding) and appointing the
fereign| representative (or something that proves the commencement and
appointment)

(Sj.t?;cement regarding| all other'foreign proceedings afifecting the foreign
EepLor

Rule 1007(a) statement that lists interested parties—foreign administrators,
all parties to litigation in the U.S:, and all' parties against whom the foreign
representative seeks provisional relief (that is, relief: pending recognitionsJ




Hearing and! Noetice

Important tor remember: there Is no. relieff afferded until
the foreign proceeding|Is recognized

s Foreign representatives can seek provisional reliefi (like ai stay of
litigation or collection efforts) under section 1519

s Use the standards for granting an injunction
INotice off the petition and recognition hearing

s Must serve the foreign debtor, partiesiin litigation with the
foreign debtor in the U.S., parties against whom' provisional
relief is sought, other parties as' directed! by: the, court

IHEarng
=, [0 bedecided at the “earliest possible time”




The Recognition Oraer

Ask the court to allow’ discovery under 1521(a)(4) and specify: that
further motions (like rule 2004 motions) are net necessary

Ask the Court te entrust the administration and realization of any.
ULS. assets to the fioreign| representatives (1521(a)(4)&(5)) and to

entrust the distrbution of those assets to the foreign representative
(1521(b)).

= [he Court sheuld be willing tor do that Iif the fiereigni proceeding is
similar to a U.S. bankruptcy in terms of distribution; and
nendiscrimination

I youl are askmg for non-main recognition (or think that is all you

can qualify forz) ask for'an; injunction’ to stops collection; and litigation
against the debtor in the U.S.




Notable Differences Between
Chapter 15 vs. Chapter 11 Practice

No schedules and statement of financial
aftalrs

NG application toremploy: the fereign
iepresentativess counsellini the U.S. Court
NG creditorsk meeting ox bar date

s [hisigenerally appears tor be; andled in the
foreign case under the foreign case; rules




Two Types Of Recognition

Foreign Main Preceeding
s For'a proceeding pending in the debtor’s center of main: interest:
(\\COMII’)

s [lhe statute provides a presumption that the COMI is the place
of registration or habituall residence, absent: evidence toithe

contrary.
= [Factors: incorporation, registration, regulation, operations,
office, assets, employees

[Foreign; Non-Main Preceeding
s For a preceeding pending in a country where the debtor'hasian
“estaplishment™

s An “establishment™ is any place of eperation where the debtor
carries out a non-transitory: Econemic activity.




Relief: Given 1o A Fereign Main
in Preceeaing

361 and 362 apply with;respect to the debtor and the property within the U.S.

l3J6S3, 549 andi 552 apply te) transfiers of the debtor’si interest in property: in the

Unless the court orders otherwise, the foreign representative may. operate the
debtor’si business and exercise a trustee’s rights under 363 and 552

552 applies to property of the debtor within the, U.S.

Discretionary.
Seems fairly: broad as long as it deesn(t conflict withr Chapter 15

Provide additionall stay: relief;, injunction: relief, suspension: off transiers (to the
extent not already’ provided by 562)

Provide for the examination off witnesses, taking off evidence, delivery: of:
information regarding the debtoer
Entrust the administration, realization; and! distribution; of the U.S. assets to the
foreign| representatives
If the Court is comfortable that the assets should be administered in; the foreign
proceeding and that U.S. creditors will be; sufficiently: protected
Grant any: other relief available to al trustee, except for relief available under
sections 522, 544, 545, 547, 548, 550 and 724(a




Relief That Can Be Given to a
[Foreign Nomn-Main Preceeding

AllFRelief 1s Discretionary

Similar to; the; discretionary. relief*allowead
o al foreign’ main proceeding




Notable Cases on Recognition

SPRIRX=—foKrEIgn’ PrOCEEding recognizeadl as
dl floreign nen-main: preceeding

Bear Sterns—no recognition: granted

Basis Yielda—related to evidence to be
presented ati recognition hearing

Contreversy: exists reganding Rew: courts
dre treating the statutery prestumption: of
COMI




SPhinX

Despite the fact that the debtors were, Cayman
iegistered companies, the Bankruptcy: Court held
that therCayman Islands proceedings Were
fereign: nonmain proceedings. Iihe SPAinX
vehicles appealedand the; district: court uphela
the bankruptcy: court's ruling. The Court noted
thati basedion “objective factors ascertainable to
third parties;,” the SPhinX vehicles: COMI was
actually located n ther United States, thus
rebutting| the statutery presumption that a
debtor’'s’fCOMI Is where it is registered.




Bear Sterns

Cayman registered companies denied recognition

“Recognition; under section 1517 is not: tor be rubber stamped by the
courts;~ and is not based! solely’ om where the debtoer Is registered ifi the
petition is Unepposed.

Recognition as a foreign; main’ proceeding was denied

s Factors utilized when| determiningla debtoer’s COMI; lecation of headdquarters
and primary’ assets, location of the majority: of creditors, and the jurisdiction

Whese law: would apply: termest disputes.

= Bankruptcy: court held that the hedge funds” COMI was not foreign, principle
Interests, assets, and management allflocated in the United States.

Recognition as a foreign nen-main proceeding denied

= [he bankruptcy court foundl that the debtors did not have an
“establishment™ in the Cayman Islands.

= [ihe debtors did not have nentransitery,econemic actuvity i therCayman
Island (Caymanilaw: prehibits: exempt companiest firom engaginglin
business in the Cayman Islands, except in furtherance of their business
carried on eutside of the Cayman Islands):

= [he Court suggested foreign representatives could obtain relief needed by
filingl an inveluntary: petition; under Bankruptey Code Section 303(b)(4)




Basis Yield

Bankruptcy: Court issued an order directing| the foreign
I[]epresentatives to present certiain evidence at: the; recognition
earing

Tihe fiereign representatives filed a motion fior summary judgment, in
essence arguinglthat they could! rely: on the presumption of COMI

The bankruptcy: court denied the motion and! directed the following
evidence to be presented:

= the jurisdictions of registration; the type off business entity, Whether the
debtor is registered or qualifiedito der business in 6ther jurisdictions,
where the debtor maintains offices; the functions performed in each
office, the number, lecation: and! function| of the debtor’s personnel,
Whether' any: other entity’ exercises control over the debtor’s business
and the location; off any’ such entity, the places where the investment or
portioliormanagement for the debtoer Is conducted, the places where the
debtor’sl administrative activities take place, the location of the debtor’s
dssets, Whether any: assets were transferred to the Cayman Islands
before or after the Cayman liguidation' proceedings

The foreign representatives have moved to have the Chapter 15
case dismissed (hearing| set for April 30, 2008)




Cases on the Application of
Section 105

(lilcs)ndor Insurance—Bankruptcy Court applied section 108 to chapter
Case

s |.egislativer history offsection 15201 indicates that Congress intended and
assumed! that section 108 would apply: te; chiapter 15 cases

s Section 1521(a)(7) allews the; bankruptey: court to) provide: any.
additional relief that woeuld be available te)al trustee under the
bankruptcy code;where suchirelieff Is necessary: to efifectuate the
PUrPOSEs off this chapter and! to protect the debtoer’s assets or'the

Interest of creditors
Bancredit—Bankruptcy Court denied application of section 108

s Tihe bankruptcy court heldisection: 108/ does not automatically’ apply
because the fioreign representative is net a trustee, there is no) order for
relieff inra chapter 15 and nething ini chapter 15/ expressly: authorizesithe
relieff sought.

With' regard to the court’s ability tergrant; the relief under section 1521,
the bankruptcy court theught that the relieff requested was URnecessary.
and procedurally’ inappropriate in that the parties who weuld be
adversely affected had not been given| netice.

s Affirmed on appeal by district court




Suits to Recover Property: of the
Debtor—Condor Insurance

Eraudulent liranster limitationsin
Chapter 15

Applyingl the law: of the; fioreign: main

proceeding infar U.S, Bankruptey adversary.
proceeding to recever assetsioff the debtor
that were translerred pre-petition







